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the  several  circuits  see  next  page. 


SUPREME  COURT  OF  THE  UNITED  STATES. 
Allotment  of  Justices,  October  Term,  1916.^ 

Order:  There  having  been  an  Associate  Justice  of  this 
court  appointed  since  the  adjournment  of  the  last  term^ 

It  is  ordered,  That  the  following  allotment  be  made  of  the 
Chief  Justice  and  Associate  Justices  of  this  court  among 
the  circuits  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  and  that  such  allotment  be  entered 
of  record,  viz : 

For  the  First  Circuit,   Oliver  Wendell  Holmes.. 

Associate  Justice. 
For  the  Second  Circuit,  Louis  D.  Brandeis,  Associate 

Justice. 
For  the  Third  Circuit,   Mahlon  Pitney,  Associate 

Justice. 
For  the  Fourth  Circuit,  Edward  D.  White,  Chief 

Justice. 
For  the  Fifth  Circuit,  J.  C.  McReynolds,  Associate 

Justice. 
For  the  Sixth  Circuit,  Willlam  R.  Day,  Associate 

Justice. 
For  the  Seventh  Circuit,  John  H.  Clarke,  Associate 

Justice. 
For  the  Eighth  Circuit,  Willis  Van  Devanter,  Asso- 
ciate Justice. 
For  the  Ninth  Circuit,  Joseph  McKenna,  Associate 

Justice. 

October  30,  1916. 

^  For  next  previous  aUotment  see  241  IT.  S.,  p.  tv. 
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SHEPARD  ET  AL.  v.  BARKLEY,  MODERATOR  OF 
THE  GENERAL  ASSEMBLY  AND  CHAIRMAN 
OF  THE  EXECUTIVE  COMMISSION  OF  THE 
GENERAL  ASSEMBLY  OF  THE  PRESBYTERIAN 
CHURCH  IN  THE  UNITED  STATES  OF  AMER- 
ICA, ET  AL. 

APPEAL  FROM   THE   CIRCITIT   COXTRT   OF  APPEALS   FOR  THE 

EIGHTH  CIRCUIT. 

No.  257.    Argued  April  23,  1918.— Decided  May  6,  1918. 

Decided  on  the  authority  of  WaJtson  v.  /ones,  13  Wall.  679. 
222  Fed.  Rep.  669,  affirmed. 

Mr.  Charles  E.  Morrow y  with  whom  Mr.  Max  D.  Aher 
was  on  the  briefs,  for  appellants. 

Mr.  Frank  Hagerman  for  appellees. 

Memorandum  opinion  by  Mr.  Chief  Justice  White, 
by  direction  of  the  court. 

The  court  is  of  the  opinion  that  the  following  proposi- 
tions are  well  founded,  although  some  members  of  the 

(1) 


•  I 


2  OCTOBER  TERM,  1917. 

Opinioii  of  the  Court.  247  U.  8. 

court  di£Fer  concerning  them :  (a)  That  the  appeal  in  this 
case  brings  up  for  review  both  the  causes  which  were 
decided  by  the  coiut  below  at  the  same  time  and  both 
therefore  will  be  controlled  by  the  decree  here  to  be 
rendered,  (b)  That  the  order  allowing  an  amendment  as 
to  the  form  of  the  appeal  and  the  parties  which  was  pre- 
viously made  without  prejudice  to  the  right  of  the  appellees 
to  object  to  the  same  at  the  hearing  on  the  merits  was 
rightfully  granted  and  the  objection  which  was  at  the 
hearing  on  the  merits  made  by  the  appellees  is  without 
merit,  (c)  That  under  the  case  as  made  by  the  pleadings 
there  is  authority  to  review. 

The  approach  to  the  merits  being  thus  cleared,  with- 
out any  difference  on  the  subject  the  comt  is  of  opinion 
that  the  doctrines  by  which  the  case  is  controlled  have 
been  so  aflirmatively  and  conclusively  settled  by  a  prior 
decision  of  this  comt  as  to  cause  it  to  be  unnecessary  as 
a  matter  of  original  consideration  to  restate  them.  Watr 
son  V.  Jones^  13  Wall.  679.  And  the  want  of  any  possible 
reason  for  removing  this  case  from  the  control  of  the 
doctrines  of  the  Watson  Case  is,  if  needs  be,  conclusively 
shown  by  the  many  cases  referred  to  by  the  court  below 
in  its  opinion  (222  Fed.  Rep.  669)  in  which  the  Watson 
Case  was  made  controlling  and  decisive  as  to  controversies 
not  in  substance  differing  from  the  one  here  presented. 
Sherard  v.  Walton,  206  Fed.  Rep.  562;  Hdm  v.  Zarecar, 
213  Fed.  Rep.  648;  Sharp  v.  Bonham,  213  Fed.  Rep.  660; 
Harris  v.  Co^,  173  Alabama,  81;  Sanders  v.  Baggerly, 
96  Arkansas,  117;  Permanent  CommUiee  of  Missions  v. 
Pacific  Synod,  157  California,  105;  Mack  v.  Kime,  129 
Georgia,  1 ;  First  Presbyterian  Church  of  Lincoln  v.  First 
Cumberland  Presbyterian  Church  of  Lincoln,  245  Illinois, 
74;  FusseU  y.  Hail,  233  HIukus,  73;  Fancy  Prairie  Church 
V.  King,  245  lUinois,  120;  Pleasant  Grove  Congregation  v. 
Riley,  248  lUmois,  604;  Ramsey  v.  Hicks,*  174  Indiana, 
428;  BenOe  v.  Ulay,  175  Indiana,  494;  Wallace  v.  Hughes, 
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131  Kentucky^  445;  Car  others  v.  Moaely,  99  Mississippi, 
671 ;  Hayes  v.  Manning ,  263  Missouri,  1 ;  Missouri  Valley 
College  v.  GtUkrie,  263  Missouri,  52;  First  Presbyterian 
Chvrch  V.  Cumberland  Presbyterian  Church,  34  Oklahoma, 
503;  Brawn  v.  Clark,  102  Texas,  323. 

Affirmed. 


-••^ 


COX  t;.  WOOD,  COMMANDANT  OP  CAMP  FUNS- 
TON,  IN  THE  STATE  OF  KANSAS. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 

FOR  THE  DISTRICT  OF  KANSAS. 

No.  833.    Argued  April  17,  18,  1918.— Decided  May  6, 1918. 

Ck>iigre88  may  conscript  for  military  duty  in  a  foreign  country;  the 
militia  clause  is  not  a  limitation  upon  the  war  power.  Selective 
Draft  Law  Cases,  245  U.  S.  366,  followed. 

Passages  in  appellant's  brief  are  found  scandalous  and  impertinent, 
but  it  is  deemed  unnecessary  to  strike  them  from  the  files. 

AfBrmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Hannis  Taylor,  with  whom  Mr.  Joseph  E.  Black 
was  on  the  briefs,  for  appellant. 

The  Solicitor  General  for  appellee. 

Mr.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

The  appellant^  conformably  to  the  Selective  Draft  Law 
of  May  18,  1917,  c.  15,  40  Stat.  76,  was  called  to  com- 
pulsory military  duty  and  in  December,  1917,  was  en- 
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gaged  in  perfonning  it  at  Camp  Funston,  Kansas.  On 
the  third  of  that  month  he  petitioned  for  a  writ  of  habeas 
corpus  to  be  directed  to  the  general  commanding  the  camp 
to  discharge  him  from  further  service.  The  ground  of 
the  petition  was  that,  although  Congress  had  the  power 
to  call  the  citizens  of  the  United  States,  the  national 
militia,  to  compulsory  service  in  virtue  of  the  militia 
clause  of  the  Constitution  (Article  I,  §  8),  that  power  was 
Umited  to  the  character  of  services  specified  in  the  militia 
clause,  viz:  "To  execute  the  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions."  Further  alleging 
that  it  had  been  officially  declared  that  the  call  to  service 
for  which  the  draft  had  been  made  under  the  act  was 
avowedly  for  the  purpose  of  military  duty  in  a  foreign 
country,  it  was  charged  that  the  call  was  illegal  and  the 
right  to  the  writ  existed.  Before  the  allowance  of  a  rule 
on  the  petition,  through  the  United  States  district  sAr 
tomey,  the  general  who  was  named  as  respondent  in  the 
petition  moved  to  dismiss  because  the  facts  alleged  con- 
stituted no  ground  for  the  relief  which  was  prayed  and 
hence,  as  a  return  stating  i^ch  facts  would  require  a 
discharge  of  the  rule  for  habeas  corpus  if  issued,  none 
should  be  ordered.  On  the  20th  of  December  the  matter 
was  submitted  by  consent  of  the  United  States  district 
attorney  and  the  petitioner  to  the  court  for  its  action 
upon  the  petition  and  the  motion  to  dismiss.  On  the  4th 
of  January,  1918,  the  court  sustained  the  motion  of  the 
district  attorney  and  dismissed  the  petition.  In  the 
opinion  by  which  this  conclusion  was  sustained  it  was 
pointed  out,  conformably  to  the  statement  which  we  have 
made  concerning  the  petition,  that  the  "petitioner,  after 
affirming  the  validity  of  said  Conscription  Act  of  May  18, 
1917,  pleads  what  he  calls  his  constitutional  immunity 
from  military  service  beyond  the  territorial  Umits  of  the 
United  States.  Such  claim  of  constitutional  immunity 
rests  upon  the  contention  that  no  conscription  act  can  be 
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passed  except  under  that  part  of  §  8^  Art.  I;  of  the  Con- 
stitution, which  provides  that  'The  Congress  shall  have 
power  ...  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrections 
and  repel  invasions'.  ..."  On  the  day  the  judg- 
ment was  rendered,  January  4th,  an  appeal  to  this  court 
was  prayed  and  allowed,  the  assignments  of  error  then 
made  for  that  purpose  reasserting  the  want  of  power  in 
Congress  to  require  a  citizen  to  render  compulsory  mil- 
itary service  beyond  the  territorial  limits  of  the  United 
States. 

When  on  December  3rd  the  petition  was  filed  in  the 
lower  court,  various  cases  calling  in  question  the  con- 
stitutionality of  the  Selective  Draft  Law  of  May  18,  1917, 
were  on  the  docket  of  this  court  and  approaching  hearing; 
and  they  were  argued  here  on  December  13th  and  14th, 
before  the  decision  below  was  rendered,  January  4tb, 
sustaining  the  motion  to  dismiss.  Before  that  argument, 
however,  at  the  request  of  counsel  for  the  present  appel- 
lant, permission  was  given  to  file  a  brief  in  those  cases  as 
a  friend  of  the  court  and  such  brief  was  filed  and  con- 
ddered  in  passing  upon  the  cases  which  were  decided  on 
January  7th,  1918.  Selective  Draft  Law  Cases,  245  U.  S. 
366. 

Coming  to  consider  the  elaborate  contentions  and 
arguments  supporting  them  made  in  the  present  case,  it 
is  indisputable  that  they  all  rest  upon  the  assumption  as 
to  the  exclusive  character  of  the  delegation  made  to 
Congress  by  the  militia  clause  (Article  I,  §  8)  and  the 
restriction,  as  to  the  use  of  the  military  force  raised  under 
such  delegation,  resulting  from  the  provisions  in  the  clause 
relied  upon,  that  is,  the  prohibition  of  compulsory  service 
beyond  the  territorial  limits  of  the  United  States.  But 
we  are  of  opinion  that  we  are  not  now  called  upon  to  con- 
sider these  contentions  as  a  matter  of  original  inquiry, 
because  the  fundamental  mistake  upon  which  all  the 
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arguments  rest,  and  the  error  in  the  conclusion  which  they 
are  advanced  to  sustain,  were  pointed  out  and  conclusively 
established  by  the  decision  sustaining  the  Selective  Draft 
Law  recently  annoimced  in  the  Selective  Draft  Law  Cases, 
245  U.  S.  366.  This  result  is  apparent  since  on  the  face 
of  the  opinion  delivered  in  those  cases  the  constitutional 
power  of  Congress  to  compel  the  miUtary  service  which 
the  assailed  law  commanded  was  based  on  the  following 
propositions:  (a)  That  the  power  of  Congress  to  compel 
military  service  and  the  duty  of  the  citizen  to  render  it 
when  called  for  were  derived  from  the  authority  given  to 
Congress  by  the  Constitution  to  declare  war  and  to  raise 
armies,  (b)  That  those  powers  were  not  qualified  or 
restricted  by  the  provisions  of  the  militia  clause,  and 
hence  the  authority  in  the  exercise  of  the  war  power  to 
raise  armies  and  use  them  when  raised  was  not  subject 
to  limitations  as  to  use  of  the  militia,  if  any,  deduced  from 
the  militia  clause.  And  (c)  that  from  these  principles  it 
also  follows  that  the  power  to  call  for  military  duty  imder 
the  authority  to  declare  war  and  raise  armies  and  the 
duty  of  the  citizen  to  serve  when  called  were  coterminous 
with  the  constitutional  grant  from  which  the  authority 
was  derived  and  knew  no  limit  deduced  from  a  separate, 
and  for  the  purpose  of  the  war  power,  wholly  incidental, 
if  not  irrelevant  and  subordinate,  provision  concerning 
the  militia,  found  in  the  Constitution.  Our  duty  to  affirm 
is  therefore  made  clear. 

But  before  so  ordering,  we  must  notice  a  suggestion 
made  by  the  Government  that,  because  of  impertinent 
and  scandalous  passages  contained  in  the  brief  of  the 
appellant,  the  brief  should  be  stricken  from  the  files. 
Considering  the  passages  referred  to  and  making  every 
allowance  for  intensity  of  zeal  and  an  extreme  of  earnest- 
ness on  the  part  of  counsel,  we  are  nevertheless  con- 
strained to  the  conclusion  that  the  passages  justify  the 
terms  of  censure  by  which  they  are  characterized  in  the 
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suggestion  made  by  the  Government.  But  despite  this 
conclusion^  which  we  regretfully  reach,  we  see  no  useful 
purpose  to  be  subserved  by  granting  the  motion  to  strike. 
On  the  contrary,  we  think  the  passages  on  their  face  are 
so  obviously  intemperate  and  so  patently  unwarranted 
that  if ,  as  a  result  of  permitting  the  passages  to  remain 
on  the  files,  they  should  come  under  futiure  pbservatiop, 
they  would  but  serve  to  indicate  to  what  intemperance 
of  statement  an  absence  of  self-restraint  or  forgetfulness 
of  decorum  will  lead,  and  would  therefore  admonish  of 
the  duty  to  be  sedulous  to  obey  and  respect  the  limitations 
which  an  adhesion  to  them  must  exact. 

Affirmed* 


■••^ 


PERLMAN  V.  UNITED  STATES. 

APPEAL  FROM  AND  ERROR  TO  THE  DISTRICT  COURT  OF  THE 
XJNITED  STATES  FOR  THE  SOUTHERN  DISTRICT  OF  NEW 
YORK. 

No.  752.    Argued  April  18,  1918.— Decided  May  6,  1918. 

An  order  of  the  District  Court  allowing  the  District  Attorney's  appli- 
cation for  the  custody  of  documentary  and  other  exhibits,  to  be  used 
in  driminal  proceedings  against  a  witness  in  a  private  suit  in  which 
they  were  used  and  impounded,  and  overruliug  the  witness  *  objection 
based  on  grounds  of  constitutional  privilege  and  his  prayer  to  have 
them  restored  to  him  as  his  property,  is  a  final  order,  and  the  right 
of  the  objecting  party  to  appeal  therefrom  is  unaffected  by  his  lack 
of  interest  in  the  suit  in  which  the  exhibits  were  impounded. 

One  who  voluntarily  and  to  subserve  his  own  interest  has  produced 
papers,  models,  etc.,  owned  by  him,  as  part  of  his  testimony  in  an 
equity  suit,  in  which  they  are  impounded  as  exhibits,  is  not  subjected 
to  an  unreasonable  seizure,  or  made  to  bear  witness  against  himself, 
within  the  meaning  of  the  Fourth  and  Fifth  Amendments,  by  the 
delivery  of  such  exhibits  to  the  District  Attorney  and  their  use  as 
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evidence  in  a  prosecution  of  such  owner  for  perjury  alleged  to  have 
been  committed  in  his  testimony. 
244  Fed.  Rep.  304,  affirmed. 

Appeal  and  error  to  review  an  order  denying  petition  of 
Perlman  to  restrain  and  enjoin  the  United  States  attorney 
for  the  Southern  District  of  New  York  from  taking  into 
his  possession  or  custody  certain  esdiibits  which  had  been 
impounded'  and  deposited  by  order  of  the  district  court 
for  that  district  with  the  clerk  of  the  court. 

In  support  of  the  relief  prayed  Perlman  alleges  the  fol- 
lowing facts,  which  we  state  narratively :  He  is  the  inven- 
tor of  a  device  known  in  the  market  as  a  demountable 
rim,  its  purpose  being  to  mount  and  carry  an  inflated 
pnemnatic  tire  upon  a  metallic  rim,  which  contains  lock- 
ing devices  for  attachment  to  the  wheels  of  automobiles 
and  other  vehicles.  , 

He  brought  suit  for  ii^ringement  against  the  Standard 
Welding  Company,  and,  issue  being  joined,  there  was  a 
judgment  for  him  against  the  company,  which  was  affirmed 
by  the  Court  of  Appeals.  231  Fed.  Rep.  453;  M  734.  At 
the  trial  of  the  cause  certain  exhibits  hereinafter  referred 
to  were  offered  by  him  which  were  and  are  his  personal 
property  and  have  been  continuously  in  his  possession  or 
in  the  possession  of  those  who  represent  him. 

Subsequently  he,  with  others,  formed  a  corporation 
known  as  the  Perlman  Rim  Corporation,  which,  among 
other  things,  undertook  to  market  the  patented  device. 

In  March,  1916,  he  assigned  the  letters  patent  to  the 
corporation,  but  not  the  exhibits  above  mentioned. 

In  February,  1917,  the  corporation,  being  advised  that 
the  Firestone  Tire  &  Rubber  Company  was  infringing 
the  device,  brought  suit  against  the  company  for  infringe- 
ment, which  came  up  for  trial  before  Judge  Hand.  After 
final  submission  of  the  case,  the  plaintiff,  the  Perlman  Rim 
Corporation,  through  its  counsel,  asked  leave  to  discon- 
tinue the  action  and  for  its  dismissal  without  prejudice. 
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The  motion  was  granted,  but  the  condition  was  imposed 
that  the  evidence  be  perpetuated  and  the  exhibits  im- 
pounded in  the  custody  of  the  clerk,  to  be  kept  under  seal 
subject  to  the  order  of  the  court.  ^  The  exhibits  were  part 
of  those  heretofore  referred  to  and  used  on  the  trial  before 
Judge  Hunt. 

July  17,  1917,  Perlman  ascertained  from  the  attorney 
for  the  corporation  that  the  attorney  had  been  served 
with  a  copy  of  an  order  signed  by  Judge  Hand  directmg 
him,  the  attorney  for  the  corporation,  and  the  attorney 
for  the  Firestone  Company  to  appear  and  show  cause  why 
the  United  States  attorney  should  not  have  and  be  given 
possession  of  the  exhibits,  as  the  United  States  attorney 
had  mstituted  proceedings  against  Perhnan  which  ux- 
volved  the  question  whether  he  had  committed  an  offense 
against  the  United  States.  The  attorney  for  the  corporar 
tion  also  told  Perlman  that  he  had  not  opposed  the  motion 
and  that  the  attorney  for  the  Firestone  Company  had  not 
appeared;  that,  therefore,  the  order  would  be  entered  as  a 
matter  of  course. 

The  application  of  the  United  States  attorney  was  based 

1 "  This  cause  having  come  on  to  be  heard  and  testimony  having  been 
taken  by  both  parties,  now,  on  plantiff's  motion,  and  after  hearing  de- 
fendant's counsel  in  opposition  thereto,  it  is 

'^  Ordered,  that  the  bill  of  complaint  herein  be  and  it  hereby  is  dis- 
missed without  prejudice  with  costs  to  defendant  to  be  taxed;  and  as 
a  condition  of  such  dismissal  and  in  accordance  with  plaintiff's  stip- 
ulation made  in  open  court,  it  is 

"Further  ordered,  that  the  minutes  of  the  trial  be  Rled  and  that  all 
the  exhibits  offered  by  either  party  be  impounded  and  deposited  with 
the  clerk  of  this  court  under  seal  to  be  opened  only  by  order  of  court 
on  notice  to  each  of  the  parties  hereto;  and 

"That,  all  testimony  taken  up  to  the  present  time  in  this  cause  (as 
well  as  the  exhibits)  shall  stand  as  testimony  which  may  be  read  and 
used  in  any  cause  between  the  parties  hereto  or  between  any  other 
parties  who  would  be  privies  if  judgment  were  entered  herein,  in- 
cluding cases  in  which  the  vendees  and  users  of  the  rims  made  or  sold 
by  the  defendant  or  such  other  parties  are  sued." 
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on  an  affidavit  of  one  Harold  Harper,  an  assistant  to  the 
United  States  attorney,  which  charged,  among  other 
things,  that  the  exhibits  were  material  and  necessaiy  in 
an  investigation  pending  before  the  grand  jmy  and  for 
preparation  for  trial  in  case  an  indictment  should  be  found. 

The  exhibits  are  his,  Perlman's,  personal  property  and 
the  use  of  them  by  the  grand  jury  and  the  United  States 
attorney  as  contemplated  would  be  in  violation  of  his 
rights  and  unwarranted  in  law;  they  were  impounded  in 
a  suit  to  which  he  was  not  a  party,  but  a  witness,  and  he 
had  not  consented  thereto  or  been  heard  by  counsel. 

He  prayed  for  an  order  upon  all  the  parties  concerned 
to  show  cause  why  an  order  should  not  be  made  directing 
the  clerk  to  deliver  to  him,  Perlman,  the  exhibits  and  that 
the  United  States  attorney  be  restrained  from  using  them, 
averring  that,  unless  such  stay  were  granted,  his  rights 
would  be  seriously  invaded  and  he  would  be  compelled 
to  furnish  evidence  against  hhnself  in  a  crimmal  proceed- 
ing, all  without  due  process  of  law. 

A  schedule  of  the  exhibits  is  attached  to  the  petition 
and  shows  them  to  be  not  only  matters  in  writing,  such 
as  bills,  letters  and  checks,  but  models  of  wheels,  rim- 
canying  tires,  and  of  other  implements  and  tools,  and 
the  patent  upon  which  the  suit  was  brought. 

Before  the  filing  of  the  petition  an  order  had  been 
granted  upon  motion  of  the  United  States  attorney  direct- 
ing the  clerk  to  produce  the  exhibits  before  the  grand  jury. 
The  order  f\u*ther  directed  that  the  United  States  attorney 
have  access  to  the  exhibits  at  all  reasonable  times  and 
that  if  an  indictment  should  be  found  against  Perlman 
the  United  States  attorney  might  have  such  temporary 
custody  of  the  exhibits  or  any  part  thereof  as  might  be 
necessaiy  for  the  purpose,  under  such  regulations  as  the 
clerk  might  make. 

Upon  the  filing  of  Perlman's  petition  an  order  was 
granted  restraining  the  use  of  the  exhibits  until  the  hear- 
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ing  of  the  petition.  Subsequently,  upon  the  hearing,  and 
Perbnan  having  withdrawn  so  much  of  his  application 
as  related  to  the  return  of  the  exhibits  to  him,  the  court, 
Judge  Manton  sitting,  denied  the  relief  prayed  for  against 
the  use  of  the  exhibits  by  the  United  States  attorney  or 
their  presentation  to  the  United  States  grand  jury. 

The  order  recited  that  it  was  made  upon  the  order  of 
Judge  Hand,  the  petition  of  Perbnan  and  the  affidavit 
of  Harper. 

The  affidavit  gives  some  details  that  Perbnan 's  petition 
does  not.  It  states  that  Perbnan  testified  that  he  had  been 
president  of  the  Perlman  Rim  Corporation  since  its  forma- 
tion, and,  further,  that  he  gave  testimony  in  respect  to 
the  alleged  invention  which  was  the  subject  of  the  patent, 
and  that,  in  the  course  of  his  testimony,  he  produced  and 
offered  in  evidence  on  the  part  of  the  corporation  the  ex- 
hibits. And  the  affidavit  states  that  the  impounding  of 
the  exhibits  was  part  of  the  decree  in  the  suit  against  the 
Firestone  Company  and  that  Perlman  was  present  at  the 
time  and  during  practically  all  of  the  proceedings  of  the 
trial  and  that  the  minutes  of  the  court  diow  no  protest  by 
him. 

It  fmiiier  states  that  certain  of  the  alleged  perjuries 
committed  by  Perlman  referred  directly  to  the  exhibits, 
as  to  the  time  and  manner  of  then-  production  or  alterar 
tion;  and  that  certain  other  statements  alleged  to  have 
been  perjured  were  made  by  him  and  supported  by  the 
exhibits.  And  fmiiier  that  in  the  course  of  his  cross-exam- 
ination Perlman  gave  certain  evidence  with  regard  to 
events  in  England  in  the  year  1895  which  did  not  directly 
concern  the  matter  of  invention  but  went  to  the  credi- 
bility of  the  witness  as  such,  and  in  respect  to  those  state- 
ments an  indictment  had  been  found  against  Perlman  by 
the  grand  jury  attending  the  court  for  the  July,  1917, 
term. 

The  sources  of  information  of  Harper  as  to  the  above 
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matters  not  within  his  own  knowledge  were  stated  to  be 
the  official  stenographic  report  of  the  trial;  the  records  of 
the  clerk's  office,  and  statements  made  to  him  by  persons 
who  had  been  present  in  the  court  room  during  the  trial 
and  were  cognizant  of  the  proceedings. 

Mr.  Louis  Marshall,  with  whom  Mr.  A.  A.  SUberherg 
was  on  the  briefs,  for  appellant  and  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Fitts  for  the  United 
States. 

Mr.  Justice  McKenna,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  United  States  makes  a  motion  to  dismiss  on  the 
following  grounds: 

^'1.  Appellant  has  no  interest  in  the  subject  matter  of 
and  is  not  a  party  to  the  equity  suit  out  of  which  the 
appeal  arises; 

"2.  The  order  of  the  District  Court  if  considered  as  a 
part  of  the  criminal  proceeding  is  not  final,  but  merely 
interlocutory,  and  therefore  not  reviewable  by  this  court." 

We  think  the  motion  should  be  overruled.  Referring 
to  the  impounding  order  it  will  be  seen  that  the  Govern- 
ment was  not  one  of  those  for  whom  the  use  of  the  ex- 
hibits was  reserved.  It,  therefore,  had  no  rights  under 
the  order.  Its  rights — or,  it  is  more  accurate  to  say, 
its  powers— were  of  different  ori^,  were  governmental, 
and  would  affect  Perlman  by  their  exercise.  We  think, 
therefore,  that  he  could  intervene  to  oppose  and  urge  in 
opposition  property  and  constitutional  rights  and  their 
sanctions.  His  petition  was  in  effect  independent  and 
did  not  lose  its  character  by  being  entitled  in  the  equity 
suit. 

The  second  contention  of  the  Government  is  somewhat 
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strange,  that  is,  that  the  order  granted  upon  its  solicitation 
was  not  final  as  to  Perlman  but  interlocutory  in  a  pro- 
ceeding not  yet  brought  and  depending  upon  it  to  be 
brought.  In  other  words,  that  Perlman  was  powerless  to 
avert  the  mischief  of  the  order  but  must  accept  its  in- 
cidence and  seek  a  remedy  at  some  other  time  and  in  some 
other  way.   We  are  imable  to  concur. 

On  the  merits  the  case  is  rather  imique.  Perlman  con- 
tends that  the  proposed  use  by  the  United  States  before 
liie  grand  jury  of  the  exhibits  as  a  basis  for  an  indictment 
against  him  constitutes  an  unreasonable  seizure  and  makes 
of  him  a  compulsory  witness  against  himself,  in  violation 
of  the  Fourth  and  Fifth  Amendments.  In  other  words, 
he  claims  the  same  sanctuary  for  the  exhibits  in  the  hands 
of  the  court  as  though  they  were  in  his  hands  and  had  never 
been  published  or  delivered  to  the  world.  For  this  he  in- 
vokes certain  principles  and  cases.  The  principles  are 
well  established.  They  are  paraphrases  of  the  Con- 
stitution, giving  it  in  cases  a  more  precise  specialization. 
They  preclude,  of  course,  compulsion,  either  upon  the 
individual  or,  under  some  circumstances,  his  property; 
nor  is  it  a  condition  or  part  of  compulsion  that  there  be 
an  actual  entry  upon  premises,  an  actual  search  and 
seizure.  The  principles  preclude  as  well  the  extortion  of 
testimony  or  detrimental  inferences  from  silence  or  re- 
fusals to  testify. 

The  incidences  of  the  cases  in  which  the  principles  were 
declared  do  not  help  Perlman.  In  all  of  them  there  was 
force  or  threats  or  trespass  upon  property,  some  invasion 
of  privacy  or  governmental  extortion.  In  Boyd  v.  United 
StcUes,  116  U.  S.  616,  there  was  an  order  of  the  court  requir- 
ing the  production  of  private  books,  invoices  and  papers, 
the  alternative  of  refusal  being  that  their  character  as  as- 
serted by  coimsel  should  be  taken  as  confessed.  In  Counseir 
man  v.  Hitchcock,  142  U.  S.  547,  there  was  an  effort  to  com- 
pel a  witness  to  disclose  circumstances  which  might  be 
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evidence  against  him  of  the  commission  of  an  offense  or 
might  connect  him  with  it.  Hale  v.  Herikel,  201  U.  S.  43, 
is  of  like  illustration.  In  United  States  v.  Wong  Quong 
Wong,  94  Fed.  Rep.  832,  private  letters  were  opened.  In 
United  States  v.  MiUs,  185  Fed.  Rep.  318,  there  was  a 
general  seiz\u*e  of  all  of  the  defendant's  business  records 
by  the  United  States  marshal  when  executing  a  warrant 
of  arrest.  In  United  States  v.  Ahrams,  230  Fed.  Rep.  313, 
business  papers  were  delivered  to  an  officer  under  threats 
or  promises  of  benefit.  In  Weeks  v.  United  States,  232 
U.  S.  383,  there  was  an  invasion  of  premises  without  a 
search  warrant  and  the  carrying  away  of  certam  letters  and 
envelopes.  The  latter  case  is  especially  relied  on  by  coun- 
sel, and  it  is  definite  as  to  principles  and  as  to  seizures  the 
Constitution  forbids  and  those  it  permits.  The  dis- 
tinctions are  made  clear  and  the  discussion  leaves  nothing 
to  be  added  of  either  principles  or  their  illustration.  But 
it  is  not  like  the  case  at  bar.  In  it  there  was  an  invasion 
of  the  defendant's  privacy,  a  taking  from  his  immediate 
and  personal  possession.  In  the  case  at  bar  there  was  a 
voluntary  exposition  of  the  articles,  for  use  as  evidence 
in  the  District  Court  and  in  the  Circuit  Court  of  Appeals 
(231  Fed.  Rep.  453  and  734),  that  judicial  action  should 
be  based  upon  them,  action  prayed  for  by  him  against 
another.  And  they  served  his  purpose;  they  prevailed  as 
proof  and  secured  a  judgment  for  him. 

There  was  again  exposition  of  them  and  use  as  evidence 
in  Perlman  Rim  Co.  v.  Firestone  Tire  &  Rubber  Co. 
In  that  case,  it  is  true,  Perlman  was  not  nominally  a  party, 
but  he  was  interested  in  the  suit  and  its  success.  His 
patent  depended  upon  it.  They  were  part  of  his  evidence, 
necessary  supports  and  illustrations  of  it,  as  much,  there- 
fore, a  part  of  his  testimony  as  his  spoken  word,  as  much 
a  part  of  the  records  of  the  court  as  the  stenographer's 
notes.  Their  tangibility  did  not  change  their  character 
as  evidence.    Indeed,  it  gave  emphasis  to  the  notes  and 
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a  more  pertinent  strength,  and  was  deemed  necessary  to 
their  completeness  and  understanding.  As  is  usual  in  a 
patent  case,  there  was  exposition  and  illustration  by  ex- 
hibits. And  their  production  was  voluntary,  no  form  of 
constraint  or  compulsion  or  extortion  was  put  upon  him, 
and  that  some  one  of  them  must  exist  is  the  test  of  inmiu- 
nity.  iloft  V.  I/mfed  States,  218  U.  S.  245, 252.  Therefore, 
as  said  by  counsel  for  the  Government,  ^'Having  let  go 
the  exhibits,  so  that  they  have  become  a  part  of  the 
judicial  records,  he  is  not  now  in  position  to  suppress  the 
story  they  tell/' 

But  Perlman  insists  that  he  owned  the  exhibits  and 
appears  to  contend  that  his  ownership  exempted  them 
from  any  use  by  the  Government  without  his  consent.  The 
extent  of  the  insistence  is  rather  elusive  of  measurement. 
It  seems  to  be  that  the  owner  of  property  must  be  con- 
sidered as  having  a  constructive  possession  of  it  wherever 
it  be  and  in  whosesoever  hands  it  be,  and  it  is  always, 
therefore,  in  a  kind  of  asylum  of  constitutional  privilege. 
And  to  be  of  avail  the  contention  must  be  pushed  to  this 
extreme.  It  is  opposed,  however,  by  all  the  cited  cases. 
They,  as  we  have  said,  make  the  criterion  of  immunity 
not  the  ownership  of  property  but  the  "physical  or  moral 
compulsion"  exerted. 

As  we  have  seen,  Perlman  delivered  the  exhibits  to 
publicity,  made  them  the  means  of  advantage.  They, 
for  the  purposes  of  justice,  were  taken  from  his  possession 
and  volition  into  the  control  and  custody  of  the  court. 
Upon  formal  motion  they  were  released  for  the  use  of  the 
Government,  a  use  as  meritorious  in  consideration  as  that 
which  determined  the  ruling  in  Ex  parte  Uppercu,  239 
U.  S.  436. 

Order  affirmed* 
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GASQUET  V.  FENNER,  TESTAMENTARY  EXEC- 
UTOR, ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR   THE   EASTERN   DISTRICT   OF   LOUISIANA. 

No.  261.    Argued  April  24,  1918.— Decided  May  6,  1918. 

When  the  laws  of  a  State  provide  that  final  settlement  of  an  estate  in 
the  probate  court  on  behalf  of  a  person  under  interdiction  can  only  be 
had  upon  proceedings  there  setting  aside  the  interdiction  or  appoint- 
ing'a  curator,  a  decree  of  a  court  of  another  State  purporting  to 
establish  his  sanity  notwithstanding  such  interdiction  will  not,  by 
virtue  of  the  full  faith  and  credit  clause  of  the  Constitution,  operate 
upon  the  interdiction  directly  but,  at  most,  would  be  conclusive  in 
such  probate  proceedings. 

In  such  case  the  District  Court,  sitting  in  the  State  where  the  estate  is 
being  administered,  can  not  dispense  with  such  proceedings  in  the 
local  probate  court  and  require  a  settlement  from  the  executors. 

235  Fed.  Rep.  997,  affirmed. 

• 

The  case  is  stated  in  the  opinion. 

Mr.  WilMam  Winans  Wall  and  Mr.  G.  T.  Fitzhugh, 
with  whom  Mr.  J.  C.  Gilrrujre  and  Mr.  Thos.  Gilmore  were 
on  the  briefs,  for  appellant. 

Mr.  George  Denegre,  with  whom  Mr.  Victor  Leovy  and 
Mr.  Henry  H.  Chaffe  were  on  the  brief,  for  appellees. 

Mr.  Justice  Holbies  delivered  the  opinion  of  the  court. 

This  is  a  bill  brought  by  the  appellant,  alleging  him- 
self to  be  a  citizen  of  Tennessee,  to  require  the  principal 
appellee,  the  executor  under  his  mother's  will,  appointed 
and  qualified  in  Louisiana,  to  pay  over  to  him  one-third 
of  his  mother's  estate — that  being  the  proportion  to  which 
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he  is  admitted  to  be  ultimately  entitled.  The  defendants 
allege  that  the  appellant  is  a  citizen  of  Louisiana  and 
pronoimced  incapable  of  taking  care  of  his  person  and 
administering  his  estate,  by  a  judgment  of  interdiction 
of  the  Louisiana  Courts.  They  say  that  the  estate  has  not 
yet  been  fully  administered  as  no  final  account  has  been 
filed  and  that  until  the  interdiction  is  set  aside  an  account 
can  be  rendered  and  possession  of  the  appellant's  share 
delivered  only  to  a  curator;  but  that  appointment  of  a 
curator  has  been  delayed  by  the  appellant's  having  taken 
a  writ  of  error  from  this  C!ourt  to  the  Supreme  Court  of  the 
State  in  respect  of  its  interdiction  decree.  136  Louisiana, 
967.    Dismissed,  242  U.  S.  367. 

Pending  an  application  to  the  Supreme  Court  of  the 
State  for  a  rehearing,  Gasquet,  who  was  in  custody, 
obtained  his  release  on  habeas  corpus  from  a  lower  court, 
afterwards  declared  by  the  Supreme  Court  to  have  been 
without  jxuisdiction,  and  on  July  28,  1914,  established 
himself  in  Tennessee.  On  February  20,  1915,  he  filed  a 
petition  in  the  Probate  Court  of  Shelby  County,  Ten- 
nessee, for  an  inquiry  whether  he  was  a  limatic,  upon  the 
same  day  obtained  a  verdict  declaring  him  of  sound  mind 
and  on  February  23  a  decree  to  this  same  effect,-  which  also 
declared  him  entitled  to  settlement  from  all  persons  having 
control  of  any  part  of  his  estate  *'any  disability  .  .  . 
by  reason  of  the  proceedings  against  him  hereinbefore 
mentioned  [i.  e.  the  Louisiana  interdict]  being  hereby  re- 
moved." Arme^d  with  this  Gasquet  brought  the  bill  in  the 
present  case  and  contends  that  due  faith  and  credit  were 
denied  to  the  Tennessee  decree  when  the  bill  was  dis- 
missed, as  it  was.    235  Fed.  Rep.  997. 

Ordinarily,  at  least,  a  decree  in  rem  is  conclusive  as  to 
the  facts  that  it  establishes  only  as  against  parties  entitled 
to  be  heard.  TAe  Mary,  9  Cranch,  126, 146.  TiUv.  Kelsey, 
207  U.  S.  43,  52.  Manson  v.  WiOiams,  213  U.  S.  453.  It 
may  be  argued  that  if  the  defendant  was  entitled  to  be 
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heard  he  was  entitled  to  notice  of  some  kind,  which  of 
course  he  did  not  receive  in  a  proceeding  that  was  tried 
on  the  day  when  it  was  begun,  and  that  if  he  was  not 
entitled  to  be  heard  he  is  not  bound  outside  the  limits  of 
Tennessee.  But  we  are  not  called  upon  to  consider  whether 
this  and  other  arguments  are  soimd  that  would  need  con- 
sideration before  the  plaintiff  could  prevail  in  this  case, 
because  in  our  opinion  the  decree  was  right  for  the  reason 
given  by  the  district  judge.  It  may  be  called  a  matter  of 
form  rather  than  of  substance;  upon  that  we  are  not 
curious  to  inquire.  It  is  enough  that  the  reason  seems  to 
us  suflScient.  Article  420  of  the  Civil  C!ode  of  Louisiana 
provides  that  a  ''person  interdicted  cannot  resmne  the 
exercise  of  his  rights,  imtil  after  the  definitive  judgment 
by  which  the  repeal  of  the  interdiction  is  pronounced;" 
and  article  421,  that  "interdiction  can  only  be  revoked  by 
the  same  solemnities  which  were  observed  in  pronouncing 
it."  Whatever  may  be  the  conclusiveness  of  the  Ten- 
nessee decree  it  cannot  operate  upon  the  interdiction 
directly.  At  most  it  can  only  furnish  ground  for  a  con- 
clusive right  to  have  the  interdiction  removed.  When  the 
state  laws,  as  a  condition  for  the  final  settlement  of  a 
probate  decree  require  either  the  revocation  of  the  in- 
terdict or  the  appointment  of  a  emptor  one  or  the  other 
thing  must  be  done.  It  is  not  enough  for  the  party  to  show 
that  he  has  a  right  to  have  one  of  them  done. 

It  is  said  that  the  appellant  may  have  his  right  de- 
termined by  the  Court  of  the  United  States,  under  the 
decision  in  Waterman  v.  CanalrLouisiana  Bank  &  Trust 
Co.,  215  U.  S.  33.  But  the  short  answer  is  that  all  that 
could  be  determined  in  the  District  Court  is  admitted  and 
never  has  been  in  dispute.  The  only  obstacle  in  the  way 
of  giving  the  plaintiff  his  share  is  the  obstacle  in  the  way 
of  a  final  account  and  settlement,  which  must  take  place 
in  the  Probate  Coiui^.  By  the  law  of  Louisiana  they  can- 
not be  had  until  either  a  curator  is  appointed  or  the  in- 
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terdiction  removed.  Assuming  that  the  plaintiff  has 
every  other  right  that  he  says,  he  cannot  pursue  his  rights 
across  country  but  must  proceed  along  the  road  that 
Louisiana  law  provides. 

Decree  affirmed. 

The  Chief  Justice  took  no  part  in  the  decision  of  this 
case. 


-•♦^i 


EX   PARTE   SOUTHWESTERN   SURETY  INSUR- 
ANCE COMPANY,  PETITIONER. 

PETITION   FOR   WRIT  OF  PROHIBITION. 

No.  28,  Original.    Submitted  April  22, 1918.— Rule  discharged  May  20, 

1918. 

In  an  action  against  a  contractor  and  surety  under  the  Act  of  August  13, 
1894,  28  Stat.  278,  as  amended,  the  District*  Court  has  jurisdiction 
to  decide  whether  claims  of  materialmen  were  filed  within  the  year 
limited  by  the  act,  and  upon  the  effect  of  filing  them  later. 

Ph>hibition  will  not  issue  to  control  the  District  Court  upon  questions 
which  that  court  is  competent  to  decide  or  questions  dependent  on 
facts  not  presented  to  this  court. 

Rule  discharged. 

Upon  petition;  a  rule  was  made  upon  the  Judge  of  the 
District  C!ourt  for  the  Western  District  of  North  Carolina, 
to  show  cause  why  a  writ  of  prohibition  should  not  issue 
to  prevent  further  proceedings  in  an  action  brought 
against  a  contractor  and  the  petitioner  as  its  surety,  under 
the  Act  of  August  13, 1894,  c.  280, 28  Stat.  278,  as  amended. 
The  decision  was  made  upon  the  petition  and  respondent's 
answer  thereto. 

Mr.  Hayden  Johnson  and  Mr.  Thomas  M.  Fields  for 
petitioner. 
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Afr.  R.  Randolph  Hicks  for  respondent. 

Memorandum  opinion  by  Mr.  Chief  Justice  White, 
by  direction  of  the  court. 

The  statute  (c.  280,  28  Stat.  278;  c.  778,  33  Stat.  811) 
makes  the  district  court  of  the  district  in  which  work  con- 
tracted to  be  done  for  the  United  States  is  to  be  performed 
the  forum  for  the  assertion  by  supply  creditors  or  material 
men  of  their  claims  against  the  contractor  and  the  surety 
on  the  bond.  It  moreover  authorizes  one  suit  by  all  for 
the  purpose  of  enforcing  the  liability  of  the'  surety.  In 
the  light  of  these  provisions  and  their  settled  interpreta- 
tion all  the  contentions  of  the  petitioner  but  one  which  we 
shall  hereafter  separately,  notice  are  so  completely  fore- 
closed by  previous  authorities  as  to  require  only  reference 
to  them*  United  StcUes  v.  Congress  Construction  Co., 
222  U.  S.  199;  Illinois  Surety  Co.  v.  Peeler,  240  U.  S.  214; 
Illinois  Surety  Co.  v.  John  Davis  Co.,  244  U.  S.  376.  In- 
deed so  certain  is'this  the  case  that  as  to  the  principal 
one  of  the  questions,  the  power  of  the  court.  When  raised 
at  this  term  it  was  treated  as  not  open  to  controversy 
and  was  hence  disposed  of  by  a  per  curiam  opinion. 
Hopkins  v.  Ellington  &  Guy,  246  U.  S.  655. 

The  one  subject  which  we  postponed  considering  is 
the  contention  that  rights  of  some  of  the  claimants  were 
asserted  after  the  one-year  period  of  limitation  which  the 
statute  fixes.  But  this  depends  upon  facts  which  are  not 
before  us,  and  besides  involves  a  question  within  the  com- 
petency of  the  court  to  decide  concerning  which  therefore 
there  is  no  basis  for  granting  the  writ  of  prohibition  or 
sanctioning  a  resort  to  any  otlier  extraordinary  legal  rem- 
edy. See  In  re  New  York  &  Porto  Rico  S.  S.  Co.,  155 
U.  S.  523;  Ex  parte  Oklahoma,  220  U.  S.  191. 

It  follows  therefore  that  the  rule  must  be  and  it  is  dis- 
charged. 

Rule  discharged. 
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YORK  MANUFACTURING  COMPANY  v.   COLLEY 

ET  AL. 

ERROB  TO  THE  COURT  OF  CIVIL  APPEALS,  FOURTH  SUPREME 
JUDICIAL  DISTRICT,  OF  THE  STATE  OP  TEXAS. 

No.  200.   Aigued  March  18,  1918.— Decided  May  20,  1918. 

In  an  interstate  contract  for  sale  of  a  complicated  ice-nmking  plant, 
it  was  stipulated  that  the  parts  should  be  shipped  into  the  purchasers' 
State  and  the  plant  there  assembled  and  tested  under  the  supervision 
of  an  expert  to  be  sent  by  the  seller.  The  purchasers  agreed  to  pay 
him  a  per  diem  while  so  engaged  and  to  furnish  mechanics  for  his  as- 
sistance, and  their  obligation  to  accept  the  plant  was  made  dependent 
on  the  test.  The  erection  took  three  weeks  and  the  test  a  week  more. 
Heldy  that  these  provisions  as  to  the  services  of  the  expert  were 
germane  to  the  transaction  as  an  interstate  contract  and  did  not  in- 
volve the  doing  of  local  business  subjecting  the  seller  to  r^ulations 
of  Texas  concerning  foreign  corporations.  Browning  v.  WaycroaSf 
233  U.  S.  16,  and  General  Railway  Signal  Co.  v.  Virginia,  246  U.  S. 
500,  distinguished. 

172  S.  W.  Rep.  206,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  N.  C.  Abbott  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Mr.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

The  York  Manufacturing  Company,  a  Pennsylvania 
corporation,  sued  for  the  amount  due  upon  a  contract  for 
the  purchase  of  ice  manufacturing  machinery  and  to  fore- 
close a  lien  upon  the  same.  By  answer  the  defendants 
alleged  that  the  plaintiff  was  a  foreign  corporation,  that 
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it  maintained  an  office  and  transacted  business  in  Texas 
without  having  obtained  a  permit  therefor  and  was  hence 
under  Texas  statutes  not  authorized  to  prosecute  the  suit  in 
the  courts  of  the  State,  and  a  dismissal  was  prayed.  In 
reply  the  plaintiff  averred  that  the  contract  sued  on  was 
interstate  commerce  and  that  the  state  statute  if  held  to 
apply  was  repugnant  to  the  commerce  clause  of  the  Con- 
stitution of  the  United  States.  At  the  trial  it  was  shown 
without  dispute  that  the  contract  covered  an  ice  plant 
guaranteed  to  produce  three  tons  of  ice  a  day,  consisting 
of  gas  compression  pimips,  a  compressor,  ammonia  con- 
densers, freezing  tank  and  cans,  evaporating  coils,  a  brine 
agitator  and  other  machinery  and  accessories  including 
apparatus  for  utilizing  exhaust  steam  for  making  dis- 
tilled water  for  filling  the  ice  cans.  These  parts  of  ma- 
chinery, it  was  provided,  were  to  be  shipped  from  Penn- 
sylvania to  the  point  of  delivery  in  Texas  and  were  there 
to  be  erected  and  coimected.  This  work,  it  was  stipu- 
lated, was  to  be  done  under  the  supervision  of  an  engi- 
neer to  be  sent  by  the  York  Manufacturing  Company  for 
whose  services  a  fixed  per  diem  charge  of  $6.00  was  to  be 
paid  by  the  purchasers  and  who  should  have  the  assistance 
of  mechanics  fiunished  by  the  purchasers,  the  supervision 
to  include  not  only  the  erection  but  the  submitting  of  the 
machinery  to  a  practical  test  in  operation  before  the  obli- 
gation to  finally  receive  it  would  arise.  It  was  moreover 
undisputed  that  these  provisions  were  carried  out,  that 
about  three  weeks  were  consumed  in  erecting  the  machin- 
ery and  about  a  week  in  practically  testing  it,  when  after 
a  demonstration  of  its  successful  operation  it  was  accepted 
by  the  purchasers. 

The  trial  court,  not  doubting  that  the  contract  of  sale 
was  interstate  commerce,  nevertheless  concluding  that  the 
stipulation  as  to  supervision  by  an  engineer  to  be  sent  by 
the  seller  was  intrastate  commerce  and  wholly  separable 
from  the  interstate  transaction,  held  that  the  seller  by  car- 
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lying  out  that  provision  had  engaged  in  local  business  in 
the  State  and  as  the  permit  required  by  the  state  statutes 
had  not  been  secured,  gave  effect  to  the  statutes  and  dis- 
missed the  suit.  The  case  is  here  to  review  the  action  of 
the  court  below  sustaining  such  conclusion,  its  judgment 
being  that  of  the  court  of  last  resort  of  the  State  in  conse- 
quence of  the  refusal  of  the  Supreme  Court  of  the  State  to 
allow  a  writ  of  error. 

Referring  to  a  previous  ruling  (Leschen  &  Sons  Rape 
Co.  V.  Moser,  159  S.  W.  Rep.  1018)  in  which  it  had  held 
that  the  performance  by  a  contractor  of  the  duty  of  super- 
vising the  construction  of  a  complex  system  of  tramways 
did  not  constitute  a  doing  of  business  within  the  State 
because  it  was  relevant  to  and  a  part  of  the  main  con- 
tract for  the  material  from  which  the  road  was  to  be  con- 
structed which  was  interstate  commerce,  the  court  below 
concluded  that  that  case  had  been  by  it  mistakenly  de- 
cided and  therefore  should  be  overruled  and  not  applied 
in  this.  The  conclusion  as  to  previous  error  committed, 
the  court  said,  was  persuasively  the  result  of  the  ruling  in 
Browning  v.  WaycrosSy  233  U.  S.  16,  which  it  treated  as 
here  conclusively  determining  that  the  performance  of  the 
contract  for  the  supervision  by  the  engineer  was  purely 
intrastate  commerce  and  subject  to  be  treated  as  such 
although  it  formed  a  part  of  the  stipulations  of  the  prin- 
cipal contract  of  sale  conceded  to  be  interstate  commerce. 

But  we  are  of  opinion  this  decision  was  erroneous 
whether  it  be  examined  from  the  point  of  view  of  what 
was  assumed  to  be  the  controlling  effect  of  the  ruling  in  the 
Waycross  Case  or  whether  it  be  tested  by  the  elementary 
doctrines  as  to  what  constitutes  interstate  commerce.  In 
the  first  place  the  Waycross  Case  concerned  merdy  the 
right  of  the  City  of  Waycross  to  collect  a  charge  against 
a  person  who  was  carrying  on  a  business  of  erecting  light- 
ning rods  as  the  agent  of  one  who  had  sold  the  rods  in 
another  State  and  shipped  them  to  Waycross  under  an 
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agreement  after  their  arrival  to  erect  them.  The  case 
turned  exclusively  upon  the  nature  and  character  of  the 
business  of  erecting  lightning  rods  and  the  relevant  or  ap- 
propriate relation  to  intestate  commerce  of  a  stipulation 
in  an  interstate  contract  of  sale  of  such  rods  providing  for 
their  erection  when  delivery  under  the  sale  was  made.  As 
it  was  determined  that  the  business  of  erecting  lightning 
rods  bore  no  relevant  or  appropriate  relation  to  the  con- 
tract made  for  the  sale  of  such  rods,  it  was  decided  that 
the  contract  for  the  erection  of  the  rods  did  not  lose  its 
local  character  simply  because  it  was  made  a  part  of  an 
interstate  conmierce  contract  for  the  sale  of  the  rods  any 
more  than  would  a  contract  for  materials  with  which  to 
build  a  house  cause  the  building  of  the  house  to  be  a  trans- 
action of  interstate  conmierce  and  not  local  business.  But 
the  broad  distinction  which  is  established  by  the  state- 
ment just  made  between  what  was  decided  in  the  Way- 
cross  Case  and  the  question  here  presented  does  not  rest 
alone  upon  the  hnplication  resulting  from  what  was  under 
consideration  in  that  case  but  moreover  expressly  results 
from  the  fact  that  in  the  Waycross  Case  through  abun- 
dance of  precaution  attention  was  directed  to  the  fact 
that  the  ruling  there  made  was  not  controlling  as  to  a  case 
where  the  service  to  be  done  in  a  State  as  the  result  of  an 
interstate  commerce  sale  was  essentially  connected  with 
the  subject-matter  of  the  sale,  that  is,  might  be  made  to 
appropriately  inhere  in  the  duty  of  performance.  233  U. 
S.  p.  23. 

As,  in  the  second  place,  since  the  ruling  in  McCvJloch  v. 
Maryland^  4  Wheat.  316,  there  has  been  no  doubt  that  the 
interstate  commerce  power  embraced  that  which  is  rele- 
vant or  reasonably  appropriate  to  the  power  granted,  so 
also  from  such  doctrine  there  can  be  no  doubt  that  the 
right  to  make  an  interstate  commerce  contract  includes 
in  its  very  terms  the  right  to  incorporate  into  such  contract 
provisions  which  are  relevant  and  appropriate  to  the  con- 
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tract  made.  The  only  possible  question  open  therefore 
is,  was  the  particular  provision  of  the  contract  for  the  serv- 
ice of  an  engineer  to  assemble  and  erect  the  machinery 
in  question  at  the  point  of  destination  and  to  practically 
test  its  efficiency  before  complete  delivery  relevant  and 
appropriate  to  the  interstate  sale  of  the  machinery?  When 
the  controversy  is  thus  brought  in  last  analysis  to  this  issue 
there  would  seem  to  be  no  room  for  any  but  an  affirma- 
tive answer.  Generically  this  must  be  unless  it  can  be 
said  that  an  agreement  to  direct  the  assembling  and  super- 
vision of  machinery  whose  intrinsic  value  largely  depends 
upon  its  being  united  and  made  operative  as  a  whole  is 
not  appropriate  to  its  sale.  The  consequence  of  such  a 
ruling  if  made  in  this  case  would  be  particularly  empha- 
sized by  a  consideration  of  the  functions  of  the  machinery 
composing  the  plant  which  was  sold,  of  its  complexity, 
of  the  necessity  of  its  aggregation  and  unison  with  mechan- 
ical skill  and  precision  in  order  that  the  result  of  the  con- 
tract of  sale — ^the  ice  plant  purchased — ^might  come  into 
existence.  In  its  essential  principle  therefore  the  case  is 
governed  by  CaldweU  v.  North  Carolina,  187  U.  S.  622; 
Rearick  v.  Pennsylvania,  203  U.  S.  607;  and  Dozier  v. 
Alabamay  218  U.  S.  124.  In  fact  those  cases  were  relied 
upon  in  the  Waycross  Case  as  supporting  the  contention 
that  a  mere  agreement  for  the  erection  of  lightning  rods 
in  a  contract  made  concerning  the  shipment  of  such  rods 
in  interstate  commerce  caused  the  act  of  erection  to  be  it- 
self interstate  commerce.  But  the  basis  upon  which  the 
cases  were  held  to  be  not  apposite,  that  is  the  local  charac- 
teristic of  the  work  of  putting  up  lightning  rods,  not  only 
demonstrates  beyond  doubt  the  mistake  concerning  the 
ruling  as  to  the  Waycross  Case  which  was  below  com- 
mitted, but  serves  unerringly  to  establish  the  soimdness 
of  the  distinction  by  which  the  particular  question  before 
us  is  brought  within  the  reach  of  interstate  commerce. 
Of  course  we  are  concerned  only  with  the  case  before 
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us,  that  is,  with  a  contract  inherently  relating  to  and  in- 
trinsicaUy  dealmg  with  the  thing  sold,  the  machineiy  and 
all  its  parts  constituting  the  ice  plant.  This  view  must  be 
borne  in  mind  in  order  to  make  it  clear  that  what  is  here 
said  does  not  concern  the  subject  passed  on  in  General  RaHr- 
way  Signal  Co.  v.  Virginiay  246  U.  S.  500,  since  in  that  case 
the  work  required  to  be  done  by  the  contract  over  and 
above  its  inherent  and  intrinsic  relation  to  the  subject- 
matter  of  the  interstate  commerce  contract  involved  the 
performance  of  duties  over  which  the  State  had  a  right 
to  exercise  control  because  of  their  inherent  intrastate 
character.  In  fact  the  case  last  referred  to  when  looked 
at  from  a  broad  point  of  view  is  but  an  illustration  of  the 
principle  applied  in  the  Waycrosa  Case  to  the  effect  that 
that  which  was  inherently  intrastate  did  not  lose  its  es- 
sential nature  because  it  formed  part  of  an  interstate  com- 
merce contract  to  which  it  had  no  necessary  relation.  And 
this  truth  by  a  negative  pregnant  states  the  obverse  view 
that  that  which  is  intrinsically  interstate  and  inmiedi- 
ately  and  inherently  connected  with  interstate  commerce 
is  entitled  to  the  protection  of  the  Constitution  of  the 
United  States  resulting  from  that  relation. 

It  follows  therefore  that  the  judgment  must  be  and  It 
is  reversed  and  the  case  remanded  to  the  court  below  for 
further  proceedings  not  inconsistent  with  this  opinion. 

And  it  18  80  ordered. 

Mr.  Justice  Pitnet  dissents. 
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PBTTnON  FOR  WRIT  OP  BCANDAMUS. 

No.  31,  Original.    Argued  April  29, 1918.— Rule  discharged  May  20, 1918. 

In  a  case  ultimately  within  ita  reviewing  power,  this  court  has  jurisdic- 
tion to  require  by  mandamus  the  filing  of  the  record  in  the  Circuit 
Court  of  Appeals. 

Where  the  refusal  to  file  was  in  accordance  with  orders  of  the  Court 
of  Appeals,  relied  on  in  the  clerk's  answer,  held  that,  while  properly 
the  relief  should  have  been  directed  to  the  court,  under  the  peculiar 
circumstances  the  irregularity  might  be  treated  as  formal  and  the 
authority  to  make  the  orders  be  determined  with  the  clerk  aJone  as 
technical  respondent. 

The  provision  in  the  Act  of  June  12,  1917,  c.  27,  40  Stat.  157,  that 
"courts  of  the  United  States  shall  be  open  to  seamen,  without  fur- 
mshing  bonds  or  prepayment  of  or  making  deposit  to  secure  fees  or 
costs,  for  the  purpose  of  entering  and  prosecuting  suit,"  etc.,  does 
not  apply  to  appelate  prooeedingis. 

Rule  discharged. 

The  case  is  stated  in  the  opimon. 

Mr.  Silas  B.  Axtell,  with  whom  Mr.  Vernon  8.  Janes 
was  on  the  brief,  for  petitioners. 

Mr.  Robert  S.  Erskine,  with  whom  Mr.  John  M.  WooU 
sey  was  on  the  brief ,  for  respondent. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

In  the  trial  comt  the  petitioners,  six  in  number,  Arabian 
seamen  and  members  of  the  crew  of  a  British  ship,  as 
libellants  sought  to  enforce  the  payment  of  one-half  their 
wages  in  reliance  upon  the  provisions  of  §  4530,  Rev.  Stats., 
as  amended  by  §  4  of  the  Act  of  March  4,  1915,  c.  153, 
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38  Stat.  1165.  In  granting  an  appeal  from  a  decree  dis- 
missing their  claim  the  court,  in  view  either  of  the  pro- 
visions of  the  Act  of  Congress  of  July  1,  1916,  c.  209,  39 
Stat.  313,  or  those  of  the  Act  of  June  12,  1917,  c.  27,  40 
Stat.  157,  or  both,  directed  that  the  appellants  be  per- 
mitted to  perfect  their  appeal  without  cost. 

In  the  Circuit  Court  of  Appeals  the  clerk  declined  to 
file  the  record  without  the  deposit  to  secure  costs  re- 
quired by  the  rules.  The  court  was  asked  to  direct  the 
clerk  to  do  otherwise,  but  for  reasons  stated  in  a  brief 
memorandum  it  refused  to  do  so.  Assuming  that  this 
action  was  based  solely  on  the  view  that  the  Act  of  1916 
had  ceased  to  be  operative  by  limitation  of  time,  relying 
upon  the  Act  of  1917,  the  request  for  direction  to  the  clerk 
to  file  the  record  without  costs  or  security  for  the  same  was 
again  made  to  the  court  and  refused  upon  the  ground  of 
want  of  merit  in  the  application,  that  is,  upon  the  con- 
clusion that  the  act  of  Congress  reUed  upon  did  not  re- 
lieve seamen  from  costs  in  appellate  courts.  Leave  to 
present  a  petition  for  mandamus  against  the  clerk  to 
compel  him  to  file  the  record  without  costs  was  then  here 
granted  and  the  matter  is  before  us  on  the  submission  of 
the  rule  to  show  cause  consequent  upon  such  permission  and 
the  answer  of  the  clerk  to  the  rule  setting  out  the  action 
of  the  court,  in  which  answer  reliance  is  placed  upon  the 
orders  of  the  court  which  are  appended  and  the  two  opin- 
ions expressed  by  the  court  on  the  subject. 

The  existence  of  ultimate  discretionary  power  here  to 
review  the  cause  on  its  merits  and  the  deterrent  influence 
which  the  refusal  to  file  must  have  upon  the  practical 
exertion  of  that  power  in  a  case  properly  made  gives  the 
authority  to  consider  the  subject  which  the  rule  presents.^ 
But  that  does  not  without  more  dispel  the  seeming  con- 

» Ex  parte  Crane,  5  Peters,  190,  193-194;  Chateaugay  Iron  Co.,  PetU 
timer,  128  U.  S.  544;  HoOm  Parker,  PetUianer,  131  U.  S.  221,  225-226; 
In  re  Hoharal,  160  U.  S.  663;  In  re  Grossmayer,  177  U.  S.  48, 49-60. 
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fusion  resulting  from  the  fact  that  the  remedy  prayed  is 
directed  not  to  the  court  below  but  to  its  clerk  and  hence 
in  form  the  relief  sought  is  a  mandamus  to  direct  the  clerk 
to  disobey  the  order  of  the  court,  leaving  the  order  unre- 
viewed  and  imreversed.  The  incongruity  is  obvious  and 
we  caimot  as  a  general  rule  sanction  it.  Looking,  how- 
ever, through  form  to  the  essence  of  things,  as  no  mere  in- 
dependent action  of  the  clerk  as  clerk  is  involved,  but  the 
authority  exerted  by  the  court  in  directing  the  action  of 
the  clerk  complained  of  is  the  subject-matter  at  issue  and 
is  the  only  justification  relied  upon  by  the  clerk  in  the 
answer  to  the  rule,  we  are  of  the  opinion  that  in  the  ex- 
ercise of  a  sound  discretion  we  may  treat  the  case  from 
that  point  of  view,  that  is  to  say,  under  the  circumstances 
consider  the  authority  to  have  made  the  order  with  the 
clerk  alone  as  a  technical  party  to  the  proceeding. 

The  contention  that  the  court  mistakenly  refused  to 
permit  the  appellate  proceedings  to  be  conducted  with- 
out payment  of  costs  is  based  upon  a  provision  in  the 
Appropriation  Act  of  June  12,  1917,  as  follows: 

''Provided,  That  courts  of  the  United  States  shall  be 
open  to  seamen,  without  furnishing  bonds  or  prepayment 
of  or  making  deposit  to  secure  fees  or  costs,  for  the  purpose 
of  entering  and  prosecuting  suit  or  suits  in  their  own  name 
and  for  their  own  benefit  for  wages  or  salvage  and  to  en- 
force laws  made  for  their  health  and  safety." 

The  provision  does  not  in  express  words  relate  to  appel- 
late proceedings  and  the  whole  argument  advanced  to 
sustain  the  theory  that  it  includes  such  proceedings  rests 
upon  the  conception  that  because  the  provision  was  in- 
tended to  benefit  seamen  by  giving  them  access  to  the 
courts  without  cost,  therefore  by  necessary  implication 
the  statute  should  be  construed  as  all-embracing,  that  is, 
as  giving  the  right  to  carry  on  appellate  proceedings  free 
from  costs.  But  this  simply  assmnes  the  proposition 
contended  for  and  after  all  comes  but  to  the  contention 
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that,  because  the  statute  gives  the  right  which  is  asserted, 
therefore  the  statute  should  be  construed  as  conferring  it 
and  its  enjoyment  consequently  sustained.  The  error  re- 
sults from  disregarding  the  broad  distinction  which  exists 
between  the  right  to  be  heard  in  courts  of  justice  on  the 
one  hand  and  the  necessity  for  the  grant  of  authority  on  the 
other, to  review  the  results  of  such  hearing  by  proceedings 
in  error  or  appeal.  Reetz  v.  Michigan,  188  U.  S.  506,  507- 
508;  United  States  v.  Heinze,  218  U.  S.  532, 545-546;  Lottv. 
Pittmany  243  U.  S.  588,  591.  This  obvious  distinction  be- 
tween the  two  we  are  of  opinion,  in  the  absence  of  a  clear 
and  express  legislative  direction  to  the  contrary,  excludes 
the  possibility  of  giving  the  statute  the  all-embracing 
construction  sought  to  be  applied  to  it.  And  the  correct- 
ness of  this  opinion  is  we  think  conclusively  illustrated  by 
a  consideration  of  prior  statutes  dealing  with  a  somewhat 
cognate  subject  and  the  decisions  concerning  the  same. 
Act  of  July  20,  1892,  c.  209,  27  Stat.  252;  Act  of  June  25, 
1910,  c.  435,  36  Stat.  866;  Bradford  v.  Southern  By.  Co., 
195  U.  S.  243;  Kinney  v.  Plymouth  Bock  Squab  Co.,  236 
U.  S.  43.  In  other  words,  under  the  Act  of  1892  con- 
ferring a  right  to  prosecute  in  forma  pauperis  suits  in 
courts  of  the  United  States,  which  was  certainly  as  broad 
in  its  language  as  the  one  now  under  consideration,  it  was 
decided  in  the  Bradford  Case  that  the  right  did  not  em- 
brace appellate  proceedings.  And  when  following  that 
decision  the  statute  was  amended  by  the  Act  of  1910  so 
as  to  cause  it  in  express  terms  to  be  applicable  to  appel- 
late proceedings,  the  right  was  subjected  to  accompanying 
restrictions  and  safeguards  which  as  held  in  the  Kinney 
Case  made  the  new  right  not  absolute,  but  dependent 
not  only  upon  the  limitations  which  were  otherwise  put 
in  the  statute  but  also  upon  the  exercise  of  a  soimd  dis- 
cretion by  the  appellate  court.  The  statute  before  us, 
as  we  have  seen,  which  was  enacted  in  1917  after  the 
decision  in  the  Bradford  Case,  contains  none  of  the  ex- 
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press  provisioDs  as -to  appellate  proceedings  inserted  in 
the  Act  of  1910.  Thus  if  resort  is  to  be  had  to  legislative 
history  and  the  implication  of  legislative  intent  as  a 
means  of  reading  into  the  statute  that  which  it  does  not 
contain,  a  contrary  result  must  necessarily  follow,  since 
the  conclusion  from  considering  that  subject  must  be 
that  the  Act  of  1917  enacted  after  the  Bradford  Case 
in  not  expressing  the  right  to  be  exempt  from  costs  in 
appellate  proceedings  was  intended  to  conform  and  give 
effect  to  the  rule  annoimced  in  the  Bradford  Case. 

Rule  discharged. 

Mb.  Justice  Brandeis,  dissenting. 

I  am  unable  to  concur  in  the  decision  of  the  coxurt.  Con- 
gress declared  without  qualification:  '^That  courts  of  the 
United  States  shall  be  open  to  seamen  .  .  .  for  the  pur- 
pose of  entering  and  prosecuting  suit^'  .  .  .  ^'with- 
out ...  making  deposit  to  secure  fees  or  costs." 
There  being  no  qualification,  the  words  ^'courts  of  the 
United  States"  mean  aU  the  courts  in  which  seamen^  may 
have  occasion  to  enter  and  prosecute  suits.  Seamen  have 
occasion  to  enter  and  prosecute  such  suits  in  appellate 
courts.  Consequently  they  should  be  permitted  to  do  so 
"without   .    .    .    making  deposit  to  secure  fees  or  costs." 

Mr.  Justice  Clarke  joins  in  this  dissent. 


32  OCTOBER  TERM,   1917. 

Syllabus.  247  U.  8. 


UNITED  STATES  v.  UNITED  SHOE  MACHINERY 
COMPANY  OF  NEW  JERSEY  ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OP  THE  UNITED  STATES 
FOR  THE  DISTRICT  OP  MASSACHUSETTS. 

No.  207.  Argued  March  16,  19,  20,  21,  1917;  restored  to  docket  for  re- 
argument  May  21,  1917;  reargued  January  11,  14,  l5,  1918. — Decided 
May  20,  1918. 

Where  the  evidence  is  strongly  conflicting,  especial  weight  attaches 
to  the  findings  of  a  trial  court  whose  judges  saw  and  heard  the  wit- 
nesses. 

Applying  this  principle,  the  court  holds,  with  the  court  below,  that  the 
evidence  does  not  sustain  the  charges  of  unlawful  restraint  of  in- 
terstate commerce  in  shoe  machinery,  and  monoply  thereof,  in  the 
formation  and  conduct  of  the  United  Shoe  Machinery  Company. 

In  detennuiing  whether  a  combination  restrains  interstate  commerce 
injuriously  to  the  public,  the  foremost  inquiry  is  whether  the  inter- 
ests brought  together  were  competitive. 

Where  machines  were  patented  and,  though  used  collectively  in  the 
making  of  a  single  product,  were  so  far  distinct  in  their  functions 
that  they  were  practically  noncompetitive,  a  conunon  control  over 
their  manufacture  and  use,  hdd  not  obnoxious  to  the  Anti-Trust  Act. 

Statements  in  notices  to  shareholders  and  in  an  agency  contract,  made 
by  participants  in  a  combination,  explaining  its  object,  hdd  not  to 
establish  unlawful  intent,  in  view  of  the  evidence  of  what  was  done, 
publicity  of  the  statements  when  made,  lapse  of  time  and  inaction 
of  the  Government. 

Lapse  of  time,  changes  of  condition  due  to  it  and  to  the  progress  of  the 
art,  the  development  of  high  industrial  efficiency,  difficulty  or  im- 
poasdbility  of  restoring  antecedent  conditions  and  injurious  effects 
that  would  follow  the  attempt  to  grant  the  relief  prayed,  are  matters 
to  be  considered  in  determining  from  confficting  evidence  whether 
a  combination  should  be  dissolved. 

Unconnected  purchases  of  certain  businesses  with  patent  rights,  made 
by  the  Company  after  its  formation,  are  hM^  on  confficting  evidence, 
not  to  have  been  intended,  nor  to  have  had  the  effect,  of  restrain- 
ing competition  illegally  or  to  have  brought  it  obnoxious  power. 
Generally,  one  has  the  right  to  purchase  patents  for  the  protection 
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or  improvement  of  his  own  inventions  and  buoness,  and  for  the 
prevention  of  patent  litigation,  and  such  purchases  should  not  be 
adjudged  to  have  stifled  competition  unduly  upon  speculative  esti- 
mates of  the  potential  competitive  power  of  new  and  imtried  inven- 
tions. 

i 

Upon  similar  conisiderations,  certain  contracts  for  assignment  of  future 
biventions  are  also  held  legitimate. 

The  charge  that  the  Shoe  Machineiy  Company's  power  has  been  op- 
pressively used  is  not  sustained. 

The  patent  law  gives  the  patentee  the  right  to  exclude  others  from  the 
use  of  his  invention,  absolutely  or  upon  terms.  The  exertion  of  this 
right  within  the  field  of  the  patent  law  is  not  an  offense  against  the 
Anti-Trust  Act. 

The  principle,  announced  in  recent  cases,  that  when  a  patented  article 
is  sold  it  passes  beyond  the  patent  monopoly,  has  no  application 
where  there  is  no  conveyance  of  title  but  a  bona  fide  lease  of  Ihe  article. 

In  a  suit  to  set  aside  leases  of  patented  machines  upon  the  ground  that 
they  exceed  the  rights  of  the  lessor  as  patent  owner  and  operate 
to  produce  results  obnoxious  to  the  Anti-Trust  Act,  setrible,  that  the 
lessees  may  be  necessary  parties. 

Defendant  supplied  its  sets  of  patented  machines  to  shoe  manufac- 
turers on  a  royalty  basis  under  a  system  of  leases,  of  a  uniform  term 
of  17  years,  with  conditions  for  use  of  each  machine  to  full  capacity; 
for  leasing  others  of  lessor  as  more  work  became  available;  for  use 
to  exclusion  of,  and  forbidding  use  on  work  coming  from,  machines 
not  so  leased;  requiring  lessee  to  obtain  certain  supplies  from  lessor 
only;  permitting  lessor,  for  breach  of  condition  in  any  lease,  to 
forfeit  it  and  all  others,  and  requiring  lessee  thereupon  to  return 
machines  and  pay  a  charge.  Held:  (1)  Upon  the  evidence,  that  the 
leases  were  entered  into  by  the  lessees  voluntarily  and  without  co- 
ercion, and  that  their  legality  must  be  determined  apart  from  a  gen- 
eral charge  of  illegal  dominancy  by  the  corporation  which  the  evi- 
dence failed  to  sustain.  (2)  Upon  the  evidence,  that  the  purpose  of 
the  S3rstem  was  to  make  the  sets  of  machinery  available  to  customers 
on  easy  terms  and  promote  their  efficient  and  productive  operation,  in 
connection  with  an  accessory  service  furnished  by  the  company,  and 
insure  adequate  royalty  returns.  (3)  That  the  conditions  were  within 
the  lessor's  patent  rights,  and  not  violative  of  the  Anti-Trust  Act. 

222  Fed.  Rep.  349,  afSrmed. 

Suit  to  dissolve  an  asserted  combination  and  conspiracy 
between  certain  companies,  makers  or  dealers  in  boot  and 
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shoe  machinery,  and  the  officers  of  the  companies;  also  to 
have  declared  illegal  and  canceled  certain  leases  and  agree- 
ments, charged  to  be  the  means  of  the  combination  and 
conspiracy  whereby,  through  control  over  the  manufac- 
tiurers  of  boots  and  shoes,  competition  has  been  prevented, 
inventive  genius  subjected  to  the  designs  of  the  combiners 
and  conspirators,  and  auxiliary  machines  and  accessories 
controlled  and  made  subsidiary. 

The  charges  are  met  with  denials,  with  justification 
that  the  conduct  which  is  asserted  to  be  illegal  was  in  pro- 
motion of  trade,  in  natural  development  of  business  and 
in  strict  compliance  with  modem  trade  progress;  indeed, 
that  there  was  simply  the  fusion  of  independent  and  non- 
competing  businesses,  each  differing  from  the  other,  and 
the  combination  of  various  elements  of  machinery  covered 
by  United  States  patents  and  all  of  it  relating  to  the  same 
art  and  the  same  school  of  manufactures.  And  that  the 
leases  and  agreements  were  but  the  exercise  of  patent 
rights,  wholly  legal  and  indeed  necessary. 

These  contentions  are  displayed  in  a  bill  which  occupies 
46  pages  of  the  record  and  an  answer  of  equal  volume. 

The  statute  of  limitations  is  also  pleaded  in  defense, 
the  greater  part  of  the  acts  charged  being  alleged  to  have 
taken  place  more  than  6  years  before  the  filing  of  the  peti- 
tion. 

Three  judges  sat  in  the  case,  who  heard  the  testimony 
in  open  court.  Upon  its  completion  and  consideration  a 
decree  was  entered  dismissing  the  bill.  Each  judge  ren- 
dered an  opinion  exhibiting  the  case  from  a  different  angle, 
and  the  opinions,  taken  together,  display  all  the  phases  of 
the  case  and  the  considerations  and  issues  involved.  222 
Fed.  Rep.  349. 

Mr.  H.  La  Rve  Brown,  Special  Assistant  to  the  At- 
torney General,  with  whom  The  Attorney  Oeneral,  The 
SolicUor  General,  Mr.  Assistant  to  the  Attorney  Oeneral 
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Todd,  and  Mr.  Leo  A.  Rogers,  Special  Assistant  to  the 
Attorney  General,  were  on  the  briefs,  for  the  United 
States.^ 

Mr.  Charles  F.  Choate,  Jr.,  and  Mr.  Frederick  P.  Fish, 
with  whom  Mr.  Malcolm  Donald  was  on  the  briefs,  for 
appellees. 

Mr.  Frank  Y.  Oladney,  by  leave  of  court,  filed  a  brief 
on  behalf  of  General  Shoe  Machinery  Co.,  successor  to 
Boylston  Manufacturing  Co.,  as  amicus  curia. 

Mr.  Justice  McKenna,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  charge  of  the  bill  is  that  defendants,  not  being  sat- 
isfied with  the  monopoly  of  their  patents  and  determined 
to  extend  it,  conceived  the  idea  of  acquiring  the  ownership 
or  control  of  all  concerns  engaged  in  the  manufacture  of 
all  kinds  of  shoe  machinery.  This  piupose  was  achieved, 
it  is  charged,  and  a  monopoly  acquired,  and  commerce, 
interstate  and  foreign,  restrained  by  the  union  of  compet- 
ing companies  and  the  acquisition  of  others.  And  that 
leases  were  exacted  which  completed  and  assured  the  con- 
trol and  monopoly  thus  acquired. 

But  this  charge  of  comprehensive  trade  dominance  was 
modified  in  the  coxirse  of  the  trial.  The  Government  dis- 
claimed the  assertion  of  such  extensive  culpability  and 
confined  its  contention  to  machinery  adapted  to  the  bot- 
toming of  shoes  (attaching  soles  to  uppers),  machines 
called  clicking  machines  (cutting-out  machines),  and  eye- 
letting  machines  (sufiiciently  indicated  by  name),  and 

^Mr.  H.  La  Rue  Brown  and  Mr.  ConstanUne  J.  Smyth,  Special  As- 
aistants  to  the  Attorney  General,  argued  the  case  for  the  United  States 
at  the  first  hearing.  The  briefs  of  counsel  deal  largely  with  the  facts, 
and  are  too  extensive  for  proper  representation  here. 
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declared  that  if  the  bill  did  not  so  limit  the  actual  mo- 
nopoly counsel  would  agree  so  to  limit  it. 

Of  course,  we  agree  with  the  Government  that  defend- 
ants cannot  be  discharged  from  all  guilt  merely  because 
they  leave  open  some  branches  of  the  business  to  the  en- 
terprise of  others,  or,  as  the  Government  puts  it,  "that  a 
liAiited  field  is  as  yet  open  to  competition.'*  But  in  view 
of  the  large  design  attributed  to  the  defendants  and  the 
illustration  of  what  it  is  contended  they  accomplished,  it 
would  be  interesting  if  not  instructive  to  be  told  when 
their  large  scheme  was  abandoned  or  broke  down,  even 
though  it  may  now  be  said  to  be  an  imimportant  detail, 
since  the  trial  court  has  decided  that  neither  the  greater 
nor  lesser  scheme  was  established  by  the  evidence. 

The  conclusion,  however,  is  contested,  and  in  description 
of  what  is  now  contended,  the  Government  says  that  "the 
end  which  avowedly  was  sought  by  the  organizers  of  the 
United  Company  was  'the  control  in  one  corporation,  both 
in  the  United  States  and  in  foreign  countries,  of  the  ef- 
ficient types  of  shoe  machinery.'"  And,  further,  after 
stating  the  business  of  defendants  to  be  that  "of  supply- 
iQg  machines  used  in  the  manufacture  of  shoes,"  and  the 
restraint  of  interstate  and  foreign  commerce  in  certain  of 
the  machines,  it  is  said :  "The  subject  matt^  of  the  action, 
therefore,  is  the  effect  of  the  things  done  by  the  defendants 
upon  the  trade  between  manufacturers  of  machines  used 
in  the  manufacture  of  shoes  and  the  manufacturers  of 
shoes."  And  in  further  display  of  the  interest  which  at- 
taches to  the  issues,  it  is  said:  "Shoes  are  made  in  every 
section  of  the  Union"  and  "it  is  obvious  that  suppljdng 
important  machines  for  such  an  industry  must  be  an  ex- 
ceedingly important  part  of  the  interstate  trade  and  com- 
merce of  the  United  States." 

And  there  are  contentions  as  to  the  dominance  achieved. 
Indeed,  it  is  asserted  somewhat  fervidly  that  the  United 
Company  "is  absolute  monarch  of  the  industry"  and 
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that  ''no  competitor  can  exist  unless  for  its  own  pleasure 
or  policy  it  withholds  its  destroying  hand. " 

There  are  opposing  contentions  no  less  fervidly  urged. 
There  is  denial  of  the  purpose  attributed  to  the  defend- 
ants or  the  possession  or  exercise  of  baleful  power,  and 
the  insistence  that  the  United  Company  is  a  union  of  non- 
competing  businesses  conducted  under  letters  patent,  effect- 
ing through  the  resources  thus  acquired  greater  economies 
in  manufacture  and  greater  efficiency  of  machinery  and 
"in  other  wajrs  perfecting  the  shoe-maker's  art" — ^ad- 
vantages not  engrossed  by  the  company  but  inuring  to 
its  patrons  and  through  them  to  the  wearers  of  their  prod- 
uct, a  finished  shoe. 

In  final  answer  to  the  charge  of  the  Government  the 
comprehensive  declaration  is  that  the  shoe  machinery 
industry  is  not  one  open  to  everybody  on  equal  terms. 
It  is  one  of  patents.  And  the  company's  power,  if  it  have 
power,  is  not  that  of  combination  but  the  power  of  the 
superiority  of  its  inventions — the  effect  and  demonstrated 
supremacy  of  its  mechanical  instrumentalities. 

The  contentions  could  not  well  be  more  antagonistic, 
upon  each  of  which  there  was  conflicting  testimony,  and 
the  important  fact  is  to  be  borne  in  mind  that  it  was  given 
in  open  court  (except  as  to  certain  contentions  about  pat- 
ents, their  scope  and  validity).^    The  fact  justifies  defer- 

i  During  the  trial  a  discussion  came  up  about  patents.  The  pre- 
siding judge  intimated  that  the  court  did  not  desire  to  take  up  the 
patents  themselves  but  would  send  them  to  an  examiner.  It  was 
stated  by  coimsei  in  the  case  that  the  matter  was  important.  But 
the  court  made  a  distinction  between  a  ''pateht  question"  and  a 
"patent  controversy" — good  faith  being  an  element  of  the  latter — and 
stated  that  the  latter  would  not  be  included  in  the  hearing  before  the 
examiner,  but  would  be  heard  in  open  court.  The  court  then  ordered 
the  taking  of  testimony  of  both  parties  before  the  examiner  as  to  that 
section  of  the  bUl  which  chaiged  an  unlawful  extension  of  the  patents 
to  perpetutate  their  monopoly  at  the  expense  of  boot  and  shoe  man- 
ufacturers and  to  use  them  to  acquire  a  complete  monopoly  of  all  kinds 


J 


I 


38  OCTOBER  TERM,   1917.  ' 

Opinion  of  the  Court.  247  U.  S. 

ence  to  the  findings  of  the  trial  court.  Adamson  v.  Oilr 
lUand,  242  U.  S.  350,  353. 

There  are  two  accusations  against  the  defendants.  One 
is  that  at  the  very  outset  they  combined  competing  com- 
panies and  subsequently  acquired  others,  §  1  of  the  Act 
of  1890  *  being  thereby  offended.  The  pther  is  a  monop- 
olization of  the  trade  in  violation  of  §  2  of  that  act.  And 
it  is  charged,  as  we  have  said,  that  certain  leases  and  li- 
cense agreements  are  the  instruments  which  consummate 
both  offenses. 

The  offense  of  combination  was  committed,  it  is  con- 
tended, February  7,  1899,  at  which  time  seven  shoe  ma- 
chinery companies  were  consolidated  into  the  United 
Shoe  Machinery  Company  of  New  Jersey,  a  corporation 
organized  for  that  purpose.  The  companies  were:  Good- 
year Shoe  Machinery  Company,  International  Goodyear 
Shoe  Machinery  Company,  Consolidated  &  McKay  Last- 
ing Machine  Company,  McKay  Shoe  Machinery  Company, 
Davey  Pegging  Machine  Company,  Eppler  Welt  Machine 

of  shoe  machinery.  The  eicaminatioii  took  place  and  it  was  the  usual 
battle  of  experts,  and  the  conflicts  are  recorded  in  a  volume  of  more 
than  eight  hundred  pages.  Their  ultimate  test,  however,  and  the  ef* 
feet  of  tJie  patents  is  the  testimony  delivered  in  open  court. 

^  ''Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or  other* 
wise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
States,  or  with  foreign  natioxis,  is  hereby  declared  to  be  illegal.  Every 
person  who  shall  make  any  such  contract  or  engage  in  any  such  com- 
bination or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five  thou« 
sand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of  the  court. 

"Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monop* 
olize,  or  combine  or  conspire  with  any  other  person,  or  persons,  to  monop- 
olize any  part  of  the  trade  or  commerce  among  the  several  States,  or 
with  foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the  court." 
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Company  and  the  International  Eppler  Welt  Machine 
Company.  The  last  two  companies  were  acquired  by  the 
new  company  after  its  formation,  but  they  may  be  re- 
garded as  constituent  companies.  The  businesses  of 
these  companies  were  conveyed  to  the  new  company, 
the  businesses  being  those  of  manufacturing,  selling  and 
leasing  and  dealing  in  shoe  machinery,  including  pat- 
ents of  the  United  States  and  other  countries.  ^    A  more 

^  There  is  apparent  confusion  in  the  brief  of  the  Government.  In  one 
place  it  is  stated  that  the  United  Ck>mpany  was  the  consolidation  of  the 
businesses  and  properties  of  seven  companies  which  were  taken  over  as 
going  concerns,  to-wit:  Goodyear  Shoe  Machinery  Company,  Interna- 
tional Goodyear  Shoe  Machinery  Company,  Consolidated  &  McKay 
Lasting  Machine  Company,  McKay  Shoe  Machinery  Company, 
Davey  Pegging  Machine  Company,  Eppler  Welt  Machine  Company, 
and  International  Eppler  Welt  Machine  Company. 

In  another  place  the  organization  of  the  United  Company  is  stated 
to  be  the  merger  of  four  companies — Goodyear  Company,  Con- 
solidated &  McKay  Company,  Eppler  Company  and  the  McKay  Shoe 
Machinery  Company — and  resulted  in  the  inmiediate  suppression  of 
competition  between  those  companies  and  dominating  "to  the  point 
of  practical  exclusion  the  important  field  of  supplying  the  principal 
and  essential  machines  necessary  in  the  manufacture  of  shoes." 

However,  in  the  conclusion  of  the  Government's  brief  it  contends 
that  it  has  established  "that  there  existed  vigorous  competition  be- 
tween three  of  the  companies  merged  in  the  organization  of  the  United 
Company,  and  that  the  fourth  company,  which  at  any  moment  might 
have  become  a  competitor,  was  taken  in  for  the  purpose  and  with  the 
effect  of  furthering  the  unlawful  scheme  of  the  combination  thus 
brought  into  being."  The  fourth  company  referred  to  is  no  doubt 
the  McKay  Shoe  Machinery  Company. 

The  immediate  results  were,  it  is  contended —  ' 

"  (1)  The  suppression  of  the  actual  and  of  the  potential  competition 
in  lasting  machines  theretofore  existing  between  the  Consolidated  Sl 
McKay  Company  and  the  Goodyear  Shoe  Machinery  Company.  It 
created  a  monopoly  in  lasting  machines. 

"  (2)  The  suppression  of  the  actual  and  of  the  potential  competition 
between  the  Goodyear  Shoe  Machinery  Company  and  the  Eppler 
Welt  Machine  Company.  It  created  a  monopoly  of  welting  and 
outsole  stitching  machinery. 
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particular  distinction  we  do  not  deem  it  necessary  to 
make. 

The  first  question  is^  Were  the  companies  in  competition? 
It  confronts  us  at  the  outset;  all  other  considerations  are 
dependent  upon  it.  As  an  element  in  the  answer  to  it 
we  must  revert  to  the  admission  that  the  charge  of  com- 
bination is  only  as  to  machinery  for  bottoming  shoes — 
that  is,  the  uniting  of  the  sole  to  the  upper — ^an  operation 
which  might  be  called  "simple"  if  the  complexity  of  this 
record  did  not  contradict  it  and  if  we  were  not  told  that  the 
letters  patent  covering  the  machinery  for  the  operation 
are  too  great  in  number  for  explanation  or  enumeration. 
It  is  s^d  that  on  certain  classes  of  shoes  over  100  differ- 
ent operations  are  performed  by  different  machines.  And 
the  Government  has  taken  pains  to  tell  us  how  far  "the 
mysteries  of  the  shoemaker's  art  and  the  variations  be- 
tween different  methods  of  making  shoes"  are  outside 
of  the  understanding  of  the  purchaser  of  them.  To  him, 
it  is  said,  "shoes  are  shoes,  except  as  they  differ  in  appear- 
ance, comfort,  wearing  qualities  and  price."  But  to  the 
manufacturer  distinctions  multiply  and  to  the  production 
of  a  shoe  a  complete  line  of  machinery  is  necessary.  In- 
deed, the  Government  makes  the  mystery  of  the  art  and 
the  necessity  of  the  instrumentalities,  in  part,  the  basis 
of  its  argument. 

"(3)  The  absolute  prevention  of  future  competition  between  the 
McKay  Shoe  Machinery  Company,  the  Goodyear  Shoe  Machinery 
Company,  the  Eppler  Welt  Machine  Company,  and  the  Consolidated 
k  McKay  Compaaiy. 

"  (4)  The  creation  of  an  absolute  and  complete  monopoly  in  lasting, 
pegging,  welting,  outsole  stitching,  heeling  and  metallic  fastening 
machines. 

"  (5)  The  creation  of  an  organization  with  vast  resources  whose  con- 
trol of  many  different  t3rpes  of  machines  necessary  to  the  shoe  manu- 
facturing industry  gave  it  a  power  to  extend  and  intrench  its  monop- 
oly which  none  of  its  constituent  companies,  however  successful,  could 
approach.'' 
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We  are  therefore  admonished  at  once  of  the  complexity 
of  the  case  and  the  maze  of  mechanical  technicalities  into 
which  we  should  be  plunged  in  estimating  the  evidence 
if  we  had  not  the  guidance  of  the  opinions  of  the  judges 
of  the  trial  court.  The  court  found,  as  we  have  said,  that 
the  companies  were  not  in  competition  at  the  time  of  their 
union  in  the  United  Company,  and  based  the  finding  not 
only  upon  the  testimony  of  witnesses  but  the  uses  of  the 
machines  of  the  respective  companies  and  their  methods 
of  operation.  The  testimony  was  conflicting,  it  is  true, 
and  different  judgments  might  be  formed  upon  it,  but 
from  an  examination  of  the  record  we  cannot  pronounce 
that  of  the  trial  court  to  be  wrong.  Indeed,  it  seems  to 
us  to  be  supported  by  the  better  reason.  We  should  risk 
misunderstanding  and  error  if  we  should  attempt  to  pick 
out  that  which  makes  against  it  and  disregard  that  which 
makes  for  it  and  judge  of  witnesses  from  their  reported 
words  as  against  their  living  presence,  the  advantage 
which  the  trial  court  had. 

The  Government,  however,  urges  two  circumstances 
which  it  contends  corroborate  its  oral  testimony  and 
against  which  it  asserts  that  '^  literal  denials  of  specific 
intent  to  restrain  trade  are  of  no  significance. ''  But  there 
was  more  than  literal  denials.  There  were  detailed  rep- 
resentation of  the  dbndition  of  the  trade  and  explanation 
of  the  machines  convincing,  as  we  have  seen,  in  its  strength 
and  the  confirmation  it  received.  Let  us,  however,  con- 
sider the  instances  upon  which  the  Government  relies. 
The  most  important  of  them  is  a  circular  letter,^  sent  by 

'  "Plaintiff's  Exhibit  152. 
"  To  the  Stockhoiders  of  Ooodyear  Shoe  Machinery^ampany: 

"Boston,  Mass.,  Fe&.  8, 1899. 
"The  great  advantages  to  be  secured  by  the  control  in  one  cor- 
poration, both  in  the  United  States  and  in  foreign  countries,  of  the 
efficient  types  of  shoe  machinery,  have  been  for  several  years  rec- 
ognized by  the  officers  of  the  principal  shoe-machinery  companies. 
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the  directors  of  the  Goodyear  Company  to  its  stockholders, 
which  set  forth  that  great  advantages  were  to  be  secured 
by  the  control  in  one  corporation  of  the  most  efficient 
types  of  shoe  machinery  and  that  the  directors  and  large 
stockholders  had  been  in  negotiation  to  accomplish  that 
end;  and  further  that  the  United  Company  would  from 
time  to  time  acquire  other  shoe  machinery  properties 
either  by  direct  ownership  or  by  p\u*chase  of  shares  of 
their  stock.  Also  a  like  declaration  ^  in  a  contract  with 
its  agent  in  Australia. 

For  more  than  a  year  your  directors  and  large  shareholders  have  been 
in  negotiation  to  accomplish  this  end. 

''After  a  thorough  investigation  of  the  financial  condition  and  the 
business  of  the  shoe-machinery  companies  named  below,  the  organiza- 
tion of  a  corporation  has  been  effected  under  the  laws  of  the  State  of 
New  Jersey,  to  be  known  as  United  Shoe  Machinery  Company. 

'"Hie  United  Shoe  Machinery  Company  has  already  contracted 
for  more  than  a  majority  of  the  capital  stock  of  Goodyear  Shoe  Ma- 
chinery Company,  Consolidated  &  McKay  Lasting  Machine  Company, 
McKay  Shoe  Machinery  Company,  Goodyear  Shoe  Machinery  Com- 
pany of  Canada,  International  Goodyear  Shoe  Machinery  Company, 
Eppler  Welt  Machine  Company,  International  Welt  Machine  Com- 
pany, Davey  Pegging  Machine  Company,  besides  stocks  in  other 
shoe-machineiy  companies,  letters  patent,  and  other  property. 

"The  United  Company  will  also  from  time  to  time  acquire  other 
shoe-machineiy  properties,  either  by  direct  ojKmership  or  by  purchase 
of  shares  of  their  stock.'' 

1"  Plaintiff's  Exhibit  189. 

"  Whereas  the  United  Company  has  acquired  control  of  the  boot  and 
shoe  and  leather  working  machinery  made  by  the  following  named 
corporations  doing  business  in  said  Boston,  namely: 

"Goodyear  Shoe  Machinery  Company,  Consolidated  &  McKay 
Lasting  Machine  Company,  McKay  Shoe  Machinery  Company, 
Eppler  Welt  Machine  Company,  Goddu  Metal  Fastening  Company, 
Gordon  Staple  Lasting  and  Tacking  Company,  Davey  Pegging  Machine 
Company,  Gem  Flexible  Insole  Company,  Boot  &  Shoe  Sole  Laying 
Company,  and  contemplates  acquiring  the  control  of  other  lines  of  boot 
and  shoe  and  leather  working  machinery  and  boot  and  shoe  findings, 
except  leather,  linings,  lasts  and  finished  boots  and  shoes.    .    .    ." 
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The  circular  and  agreement  could  not,  of  themaelves, 
give  character  to  the  constituent  companies.  It  is  evi- 
dent, therefore,  that  both  of  them  need  conmient  to  give 
them  sinister  significance,  and  the  innuendo  of  the  Govern- 
ment is  that  they  meant  not  only  that  great  competing 
companies  had  been  united,  but  that  other  companies — 
competitors,  it  may  be — ^would  be  acquired.  It  would 
be  a  stout  credulity  that  could  accept  this  explanation 
against  the  counter  considerations.  We  cannot  put  out  of 
mind  that  according  to  the  Government,  in  repeated  as- 
sertions, the  United  Company  in  1899,  twelve  years  be- 
fore the  suit  was  brought,  jumped  into  the  field  full-pano- 
plied in  mionopolistic  power  and  started  immediately  on 
its  career  of  dominance  and  restraint  of  trade.  But  to 
preclude  the  denial  of  the  assertions  it  is  now  said  that, 
in  stock  circulars  and  trade  agreements,  the  company 
trumpeted  its  might  and  illegal  enterprise  to  two  con- 
tinents. Deliberate  guilt — ^we  say  deliberate  guilt>  for  it 
is  not  a  question  of  ignorance  or  imbecility — is  usually 
not  so  bold.  It  masks  its  purpose  to  hide  it  from  preven- 
tion and  penalty.  If  it  may  be  asserted  that  the  trade 
agreement  was  in  secret,  certainly  the  circular  letter  to 
the  stockholders  conmxitted  the  scheme  to  publicity. 

We  cannot,  therefore,  accept  the  explanation  of  the 
Government.  Its  implications  discredit  it.  It  implies 
that  there  was  governmental  supineness  for  a  long  time 
or  an  extraordinary  oversight  of  conspicuous,  indeed 
vaunted,  criminality.  Neither  can  be  accepted.  And  we 
are  persuaded  that  the  circular  and  agreement  were  not  in- 
tended nor  regarded  to  be  the  avowal,  as  contended  by 
the  Government,  of  monopoly,  achieved  or  to  be  achieved, 
but  simply  the  business  expression  and  foresight  of  the 
advantages  which  would  result  from  the  concentration  in 
one  management  of  instrumentalities  which,  however  dif- 
ferent, supplement  one  another  in  the  creation  of  a  shoe. 

We  have  given  the  explanation  of  the  Government  im- 


44  OCTOBER  TERM,   1917. 

Opiilion  of  the  Court.  247  U.  S. 

portance  because  the  Government  has  done  so.  And  we 
have  only  answered  in  estimation  of  what  the  circular 
and  agreement  are  worth  as  avowals  of  intention.  Of 
course,  if  the  Government  is  right,  they  are  unimportant 
circumstances;  the  demonstration  of  the  United  Com- 
pany's purpose  is  complete  without  them;  for  the  Govern- 
ment contends  that  the  constituent  companies  were  in 
open  competition  and  that  their  union  resulted  in  the 
''immediate  suppression  of  the  actual  and  potential  com- 
petition" in  shoe  machinery  and  the  "creation  of  an  or- 
ganization with  vast  resources"  which  "gave  it  a  power 
to  extend  and  mtrench  its  monopoly  which  none  of  its 
constituent  companies,  however  successful, "  could  ap- 
proach. "  If  this  were  a  fact  it  would  not  need  the  confir- 
mation of  words. 

The  second  circiunstance  cited  by  the  Government  is 
that  before  the  union  of  the  companies  their  machines  had 
a  flexibility  in  use  that  the  testimony  of  defendants  does 
not  now  ascribe  to  them,  and  that  this  was  declared  in 
advertisements.  We  are  not  disposed  to  give  much  im- 
portance to  the  circumstance.  It  may  be  that  there  was 
a  certain  interchangeability  in  the  described  machines, 
but,  in  the  opinion  of  the  trial  court,  there  was,  notwith- 
standing, no  practical  competition  between  them.  We 
can  add  nothing  to  what  determined  its  judgment  or  to 
the  detailed  comparison  and  explanation  of  the  machines 
made  in  its  opinions.  Indeed,  we  might  rest  this  branch 
of  the  case  on  those  opinions.  They  were  considerate  of  all 
the  elements  of  the  Government's  contentions  and  the  op- 
posing contentions  and  tested  the  machines,  their  same- 
ness and  difference  and  respective  efficiency,  by  the  pur- 
poses for  which  they  were  designed  by  the  inventors  and 
employed  in  the  trade  an^  by  the  explanations  made  of 
them. 

In  considering  the  competition  of  the  machines  and  in 
estunating  the  defendants'  acts  in  uniting  the  companies. 
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it  is  to  be  observed  that  the  machines  were  all  made  ''under 
letters  patent  of  the  United  States  and  other  countries/' 
were  owned  by  the  companies,  and  covered  improve- 
ments made  by  the  companies  from  time  to  time  and  em- 
bodied in  the  machines,  which  were  so  far  developed  that 
they  were  in  1899  principally  in  use  by  shoe  manufac-' 
tioers  in  the  kinds  of  work  to  which  they  were  respec- 
tively adapted.  The  patents  and  the  businesses  passed 
to  the  new  company,  but  necessarily  were  the  same  in  its 
hand  as  before.  In  other  words,  the  patents  did  not  lose 
their  distinction,  nor  the  machines  their  difference;  and 
to  dwell  upon  the  percentages  of  manufacture  is  mislead- 
ing. Of  a  like  situation  we  said  in  United  States  v.  Win- 
slow,  227  U.  S.  202,  217,  and  said  of  it  in  answer  to  the 
charge  against  the  combination  here  involved,  that  we 
could  ''see  no  greater  objection  to  one  corporation  manu- 
facturing seventy  per  cent,  of  three  noncompeting  groups 
of  patented  machines  collectively  used  for  making  a  single 
product  than  to  three  corporations  making  the  same 
proportion  of  one  group  each.  The  disint^ration  aimed 
at  by  the  statute  [Act  of  1890]  does  not  extend  to  reduc- 
ing all  manufacture  to  isolated  units  of  the  lowest  de- 
gree." Or,  as  expressed  by  one  of  the  judges  in  the  court 
below,  "The  combination  was  not  imlawful  so  far  as  it 
did  no  more  than  put  the  different  groups  of  nencompet- 
mg  patented  machines  into  one  control.  ...  It  was 
not  imlawful  unless,  to  an  extent  injurious  to  the  public 
interest,  it  destroyed  competition." 

And  it  was  held  that  competition  was  not  destroyed 
to  the  designated  extent.  Indeed,  the  court  was  repelled, 
as  it  might  well  have  been,  by  the  consquences  of  so  hold- 
ing on  accoimt  of  the  change  of  conditions,  the  union  of 
the  companies  not  having  been  questioned  by  the  Govern- 
ment for  twelve  years  and  large  investments  having  been 
made  not  only  by  the  company  but  by  the  public. 

The  lapse  of  time,  indeed,  may  not  condone  the  offense 
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if  offense  there  was.  It,  however,  may  call  offense  in 
question  and  be  an  element  in  the  refutation  of  accusa- 
tions long  deferred,  or  determine  against  particular  rem^ 
dies.  It  is  to  be  remembered  that  a  dissolution  of  the  of- 
fending coltnpanies  is  prayed  and  that  each  of  them  be 
^'separated  into  such  parts  that  no  one  of  them  will  con- 
stitute a  monopoly  ...  of  the  shoe  machinery  busi- 
ness/' or  that  receivers  be  appointed  to  take  possession 
of  them  and  their  assets,  business  and  affairs  and  wind 
them  up  and  ^^  bring  about  conditions  in  trade  and  com- 
merce among  the  States  and  with  foreign  nations  in  har- 
mony with  law."  If  there  be  need  for  this  the  difficulties 
of  achievement  should  not  deter;  but  the  difficulties  may 
admonish  against  the  need  and  demonstrate  that  the 
situation  may  be  remediless  or  to  be  redressed  at  a  cost 
too  great.  Therefore,  considering  the  remedy  prayed; 
which  is  extreme,  even  in  its  mildest  demands,  we  may 
ask,  what  of  the  investments  that  have  been  made  during 
these  years  of  extension  and  development  of  the  new 
company's  business?  What  of  the  machines  that  have 
become  obsolete  and  the  new  ones  that  have  been  de- 
veloped? What  of  the  patents  that  have  expired  and 
the  new  ones  that  have  not  yet  run  out,  and  how  distrib- 
ute them?  And  what  of  their  effect  when  distributed? 
Will  their -monopoly  cease,  or  be  regarded  as  an  instru- 
ment of  illegal  purpose  and  forfeited  as  a  deodand?  How 
pick  out  from  the  new  conditions  the  conditions  of  1899 
and  restore  them  and  the  art  of  that  time  and  rehabilitate 
the  businesses  that  are  alleged  to  have  ceased  to  exist  or  to 
have  become  merged  in  the  United  Company?  How  from 
the  complexity  only  thus  suggested,  not  displayed,  ''bring 
about  conditions  in  trade  and  commerce"  in  shoe  ma- 
chinery ''among  the  States  and  with  foreign  nations  in 
harmony  with  law,"  which  is  the  ultunate  resource  of  the 
Government  for  this  part  of  the  case?  How  radical  should 
the  disintegration  be?    Or  should  there  be  a  sale  in  en- 
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tirety  and  not  in  parts?  And,  if  in  entirety,  will  the  pur- 
chaser get  an  immunity  that  the  companies  did  not  have? 
A  sale  in  entirety  would  seem  to  be  absolutely  necessary 
to  preserve  the  works  at  Beverly.  And  yet  how  can  that 
be  done  if  there  be  a  dissolution  of  the  company  and  a 
distribution  of  machines?  On  the  other  hand,  the  idea 
is  repellent  that  so  complete  an  instrumentality  should  be 
dismantled  and  its  concentration  and  efficiency  lost.  It 
has  been  testified  that  the  purpose  of  the  organization  was 
the  consolidating  of  all  the  machines  in  one  modem  factory 
and  the  standardizing  of  them.  This  purpose  has  been 
attained.    The  company  emplo3rs  there  4,000  men. 

There  are,  however,  certain  instances  of  acquisition 
wluch  may  be  said  to  give  confirmation  to  the  charges  of 
the  Government  and  justify  the  demand  for  redress,  at 
whatever  cost  or  disaster  to  the  offenders;  in  other  words, 
demonstrate  the  purpose  of  the  original  union  of  the  com* 
panics,  the  persistence  of  that  purpose  and  the  extension 
of  its  dominion  having  the  evil  consequences  depicted  by 
the  Government.  Upon  these  instances  it  would  seem  un- 
necessary to  dwell,  the  companies  not  being  competitive 
at  the  time  of  their  union  in  the  United  Company.  How- 
ever, they  are  made  so  much  of  by  the  Government  and 
are  so  strongly  urged  that  attention  must  be  given  to  them. 
The  most  important  of  them  and  the  one  that  was  given 
most  prominence  in  the  testimony  was  that  of  the  plant 
and  machinery  of  the  Thomas  G.  Plant  Company,  a  New 
Jersey  corporation,  a  manufacturer  of  shoes,  not  of  ma- 
chinery, and  of ^  the  shoe  machinery  interest  of  Thomas 
G.  Plant. 

Plant  was  an  inventor  of  machines  of  the  shoe-bottom- 
ing variety  and  had  taken  out  a  number  of  letters  patent 
in  the  United  States  and  foreign  countries  covering  the 
same.  There  was  in  the  testimony  and  is  in  the  aigu- 
ment  of  coimsel  dispute  as  to  the  efficiency  of  the  machines 
of  themselves.    We  say  ''of  themsdves''  to  distinguish 
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them  from  the  mventions  embodied  in  them,  a  necessary 
distinction  to  meet  some  of  the  phases  of  the  case.  A  set 
was  installed  in  the  Plant  Company's  factory,  of  which 
Plant  owned  a  majority  of  the  stock.  Two  other  concerns 
to  which  they  were  offered  imder  inducements  refused  to 
accept  them.  It  may  be  admitted,  as  the  trial  court  f  oimd, 
that  they  had  experimental  promise,  and  it  was  testified 
that  a  number  of  shoe  manufacturers  had  concerted  to 
buy  them.  There  were  charges  of  infringements  of  the 
United  Company's  machines  and  Plant  was  loath  to  per- 
mit an  inspection;  indeed  for  a  time  refused  it.  And,  be- 
side, for  their  completion  into  a  set  for  combined  opera- 
tion hnportant  machines  were  necessary  which  were  not 
yet  developed.  As  they  stood  they  were  undoubtedly 
inferior  to  the  machines  of  the  United  Company,  and  in 
the  state,  therefore,  in  which  the  United  Company  took 
them  they  were  not  foimd  capable  of  use.  Nothing  was 
in  them  which  affords  reasonable  support  for  the  Govern- 
ment's contention  that  thqr  were  ''right  at  the  thresh- 
old of  extensive  competition  with  the  United  Company. " 
But,  suppose  they  were.  It  would  only  be  conjecture  to 
say  that  they  would  cross  it  or  that  their  strength  would 
be  formidable  if  they  did.  It  is  in  the  testimony  that  they 
broke  down  upon  trial  and  were  supplanted  in  the  Plant 
factory  where  Plant  had  installed  them  by  the  United 
Company's  machines.  And  the  substitution  was  not  at 
the  dictation  of  the  latter  company.  The  vice  president  of 
the  Plant  Company  and  the  general  manager  of  its  factory 
testified  that  satisfactory  work  could  not  be  done  with 
them  on  men's  shoes;  they  broke  down  even  in  the  manu- 
facture of  women's  dioes  to  which  they  were  adapted. 

It  appeared  that  some  of  the  machines  infringed  the 
United  Company's  and  in  some  details  the  latter  in- 
fringed the  Plant  machines,  and  the  complexity  of  rights 
hence  resulting,  to  which  we  shall  presently  refer,  had  led 
to  and  threatened  litigation;  to  compose  which,  it  was 
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testified,  and  the  trial  court  found,  was  a  contributory 
inducement  of  the  United  Company's  piu-chase  from 
Plant. 

The  Government  resists  the  finding.  Its  conception 
is,  and  to  this  all  of  its  contentions  are  addressed,  that 
the  United  Company  combined  and  was  intended  to  com- 
bine great  competing  companies  and  to  acquire  other  com- 
peting companies.  "The  United  Company  acquired," 
counsel  say,  "every  company  then  [when  the  company 
was  organized]  actively  putting  out  or  planning  to  put 
out''  machinery  adapted  to  bottoming  shoes,  and  that 
"in  the  twelve  years  before  the  bringing  of  this  action 
no  substantial  change  took  place,  but  rather  the  monop- 
oly so  acquired  was  in  some  respects  extended  and  in 
many  respects  strengthened  and  intrenched."  In  the 
hght  of  this  conception  and  contention  the  Government 
sees  and  colors  all  that  the  United  Company  has  done, 
all  of  the  acqxiisitions  it  has  made,  and  upon  whatever  mo- 
tive made,  including  the  prevention  of  patent  troubles  or 
the  composition  of  litigation.  And  it  directly  says  of  the 
purchase  from  Plant  that  it  was  made  at  an  overvaluation 
and  by  it  Plant  was  tempted  to  the  bargain  and  the  United 
Company  satisfied  by  getting  rid  of  a  competitor. 

We  get  no  solution  of  the  purpose  of  the  parties  by  the 
price  the  United  Company  paid.^  We  must  consider 
what  it  was  paid  for.  It  is  to  be  remembered  that  we  are 
dealing  with  a  transaction  which  took  place  eleven  years 
after  the  formation  of  that  company  and  is  to  be  judged 
of  by  its  own  circumstances,  the  incentives  of  that  time. 
Plant  was  eager  to  sell  and  the  overtures  came  from  him — 
indeed,  he  engaged  two  intermediaries,  to  one  of  whom 
he  paid  a  large  conmiission.  There  was  necessarily  ne- 
gotiation before  the  final  meeting  of  minds.  To  estimate 
the  bargain  to  it  the  United  Company  insisted  upon  an 

» The  price  was  S3 ,000,000  in  cash  and  $1,500,000  in  common  stock  of 
the  United  Ck>mpany  at  par,  the  market  value  of  which  was  $3,000,000. 


50  CX;T0BER  term,   1917. 

Opinion  of  the  Court.  247  U.  S. 

i 

inspection  of  the  machines,  that  is,  to  estimate  their  value, 
as  it  was  testified,  "to  the  advancing  of  the  art  of  shoe- 
making.''^  Plant  refused  at  first,  as  we  have  said,  but  later 
yielded,  and  after  inspection  the  purchase  was  consum- 
mated. Indeed,  there  were  two  inspections.  The  report 
on  the  first  was  adverse  to  the  purchase.  Mr.  Winslow, 
president  of  the  United  Company,  took  part  in  the  second 
and  we  may  quote  his  testimony,  for  it  is  the  standpoint 
of  that  company  we  are  now  considering.  His  testimony, 
besides,  had  confirmation.  He  believed,  he  testified,  that 
he  had  a  broader  knowledge  of  shoe  machinery  than  any 
one  else  and  he  therefore  studied  the  Plant  machines  "per- 
sonally as  an  expert."  He  considered  them,  he  said,  from 
the  standpoint  of  their  capacity,  the  value  of  the  inven- 
tions and  the  improvements  embodied  in  them,  the  com- 
parison of  their  work  with  the  work  of  the  United  Com- 
pany's machines  and  the  mechanical  construction  of  the 
latter.  He  further  testified  that  "Plant  had  used  the 
Goodyear  machines  [the  United  Company's  machines]  as  a 
basis  for  his  machines  and  had  made  important  improve- 
ments and  developments."  He  indicated  one  of  the  im- 
provements in  particular,  which  he  regarded  as  of  the  very 
greatest  practical  importance,  especially  when  combined 

^  Mr.  Winslow  gave  the  following  explanation  of  his  purpose  in  the 
Plant  purchase  as  stated  in  conversations  with  Mr.  Rant: 

"I  always  declined  to  have  an3rthing  to  do  not  only  with  buying  but 
considering  his  propositions  without  a  full  and  complete  right  to  ex- 
amine his  machinery,  determine  the  value  of  the  inventions — ^the 
patents  that  he  had — and  Mr.  Plant  knew  that  my  position  all  the 
time,  at  every  interview  was  that  I  was  not  interested  in  what  it  cost 
him  to  get  them  up,  whether  much  or  little.  My  entire  and  only 
interest  was  whether  those  patents  could  be  made  of  benefit  to  our 
customers  and  the  trade.  If  they  could  be  of  benefit,  if  they  were  of 
large  benefit,  and  the  trade  ought  to  have  them,  I  should  be  very  glad 
to  buy  them  and  embody  them  in  our  machines  for  what  I  thought 
they  were  worth,  irrespective  of  what  they  had  cost  him — ^but  I  would 
not  pay  a  cent  more  for  them." 
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with  a  device  that  the  United  CJompany  had  just  devel- 
oped and  placed  in  its  factories.  In  a  ''broad  way/'  he 
said;  the  value  was  almost  incalculable. 

But  ihBre  was  an  interdependency  of  values.  While 
the  Plant  device  had  value  over  that  of  the  United  Com- 
pany's, it  was  controlled  by  the  latter,  or,  as  the  witness 
expressed  the  situation,  "in  a  broad  way  it  was  a  perfect 
deadlock/'  In  other  words,  the  United  Company  had 
the  underlying  invention  and  Plant  a  patent  for  a  par- 
ticular form  of  operation  which  was  necessarily  subor- 
dinate to  the  other — ^a  situation  familar  in  patent  law  and 
contests. 

It  will  be  seen,  therefore,  that  there  was  no  other  way 
out  of  the  deadlock,  if  the  inventions  were  to  be  used  to- 
gether— that  is,  embodied  in  one  machine,  without  in- 
fringement— than  by  ownership  in  one  hand  of  all  the 
patents.  That  plan  was  adopted  and  was  the  inducement 
of  the  piurchase  of  the  Plant  inventions  by  the  United 
Company.  But  there  w^  litigation  to  be  composed  as 
well,  and  it  was  composed. 

Another  witness  testified  as  to  the  relation  of  the  Plant 
patents  and  those  of  the  United  Company  and  stated  that 
the  result,  if  Plant  had  insisted  upon  his  patent  rights  and 
the  company  had  insisted  upon  its  patent  rights,  would 
have  been  ''a  stop  in  the  development  of  shoe  machin- 
ery in  these  lines."  And  continuing,  he  said:  "We  should 
hardly  have  dared  to  go  ahead  with  the  improvements 
in  our  machines  for  fear  of  not  succeeding  in  oiu*  patent 
litigation,  or  of  conflicting  with  such  improvements  as 
Plant  had  patented.  On  the  other  hand.  Plant,  or  any 
company  which  he  might  form,  would  have  hardly  dared 
to  go  idiead  with  the  possibility  of  these  infringement 
suits.  These  infringement  suits,  or  a  good  many  of  them, 
were  then  pending,  and  certainly  he  would  have  f oimd 
veiy  few  customers,  I  think,  for  his  machines." 

This,  in  outline,  was  the  situation  that  confronted  the 
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parties  and  induced  their  transaction,  the  incentives  of 
each  being  as  indicated.  And  they  were  justifiable  in- 
centives, and  we  inay  accept  them  as  an  alternative  to 
the  contention  made  by  the  Government  that  a  violation 
of  law  was  the  impelling  motive  of  the  parties.  And  we 
may  say  that  after  the  United  Company  had  made  the  Plant 
acquisition  it  proceeded  to  make  improvements  on  the 
Pbmt  patents  and  developed  many  of  them,  giving  them 
an  efficiency  th^  did  not  have  before. 

There  are  other  acquisitions  that  are  emphasized,  among 
them,  that  of  the  stock  of  the  Goddu  Sons  Metal  Com- 
pany. It  was  acquired  March,  1899,  a  month  after  the 
United  Company  was  formed  and  eleven  years  before  this 
suit  was  brought;  and  the  inducement  to  the  acquisition 
was  to  settle  the  patent  troubles  that  came  to  the  United 
Company  through  one  of  its  constituent  companies.  The 
value  obtained  was  in  patents.  These  were  for  the  metal- 
lic variety  of  machines,  and,  according  to  a  witness  for 
defendants,  ''at  that  time  the  United  Company  was  put- 
ting out  commercial  machines  for  doing  the  work  for  which 
the  Goddu  Company  machines  were  intended."  And, 
according  to  another  witness,  though  not  then  in  a  condi- 
tion to  be  placed  in  the  hands  of  noianufacturers,  ''they 
were  in  a  state  of  development  where  stoae  of  them  could 
have  been„  without  extensive  changes,  mad8  operative." 

By  this  testimony  the  defendants  justify  the  purchase; 
the  Government  condemns  it.  The  defendants  say  that 
it  was  in  composition  of  an  inherited  litigation  and  that 
patents  of  value  were  obtained  by  it.  To  this  the  Govern- 
ment replies  in  condemnation  that  the  cost  of  the  settle- 
ment of  the  disputes  was  excessive,  being  $150,000,  and 
the  purpose  of  getting  the  patents  was  to  forestall  the  com- 
petition they  threatened  and  could  have  accomplished  by 
their  development. 

The  value  of  a  settlement  of  a  dispute  about  rights 
which  has  reached  fitigation  or  threatens  it  cannot  be 
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easily  or  accurately  estimated.  It  depends  upon  too  many 
considerations  which  are  not  reflected  in  the  price  paid. 
The  other  ground  of  condemnation  has  strength.  As  the 
Government  says,  quoting  Circuit  Judge  Putnam  in 
another  case,  neither  the  letter  of  the  law  nor  its  purpose 
''distinguishes  between  strangling  of  commerce  which  has 
been  bom  and  preventing  the  birth  of  a  coxomerce  which 
does  not  exist."  But  there  is  another  view.  No  one  can 
tell  the  strength  of  the  competition  that  may  be  in  a  pat- 
ents It  may  be  more  than  competition;  it  may  be  de- 
struction,  and  the  Anti-Trust  Act  surely  does  not  require 
the  acceptance  of  that  or  forbid  effort  to  prevent  it.  But 
even  if  such  extreme  does  not  impend,  certainly  improve- 
ment of  business  and  its  efficiency  can  be  striven  for  with- 
out offense  to  the  law.    United  States  v.  Winslow,  supra. 

We  may  say  here  of  the  contention  of  the  Government 
as  to  the  acquisitions — ^and  the  same  comment  may  be 
made  of  most  of  its  contentions — that  they  cast  us  into 
speculation  for  their  estimate  and  rnrge  us  to  decide  be- 
tween well-sustained  conflicting  opinions  and  adjudge  the 
defendants  guilty  of  a  violation  of  law.  And  this,  too, 
against  the  considered  judgment  of  the  trial  court. 

We  see  no  illegality  in  the  contract  with  Goddu  for  as- 
signment of  other  inventions  he  might  make,  or  in  like 
agreement  with  others.  We  content  ourselves  with  this 
general  declaration.  An  analysis  of  the  contracts  is  not 
feasible,  nor  are  the  covenants  measurable.  That  they 
are  attempts  to  subject  the  inventive  genius  of  the  coun- 
try to  the  designs  of  the  defendants  is  too  extreme.  They 
can  be  seen  to  have  more  particular  use  and  to  be  justified 
in  the  circiunstances  of  the  transaction  with  which  they 
were  connected.  Those  whom  one  employs  one  gives 
opportunity  to  (this  was  Goddu's  case)  and  may  exact 
that  it  be  used  for  the  employer.  Those  who  have  con- 
veyed to  him  special  machines  may  be  presumed  to  have 
been  compensated  by  their  price,  and  that  in  either  case 
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there  will  be  such  development  and  use  as  to  make  them 
competitive  is  too  speculative  to  justify  a  judgment. 

It  is  to  be  noted  that  the  acquisitions  in  this  case  were 
not  coincident  in  time  nor  parts  of  the  same  transaction. 
They  were  scattered  through  a  period  of  years  and  varied 
each  from  the  other,  had  no  dependency,  were  different 
and  imrelated  steps  in  the  development  of  the  business  of 
defendants.  They  must  hence  be  judged  separately,  not 
in  accmnulation. 

The  above  comment  is  applicable  to  other  acquisitions, 
said  to  be  fifty-six  in  number.  It  is  impossible  to  review 
them.  A  description  of  them  and  wherein  the  machines 
acquired  were  competitive  with  the  machines  of  the  United 
Company  the  Government  sets  forth  in  many  pages  of 
its  brief,  and  the  defendants  reply  as  circumstantially  with 
opposing  delineation  and  justification.  Their  effect  is  hard 
to  estimate.  The  removal  in  some  degree  of  competition 
may  be  charged  against  some  of  them  and  yet,  on  the  other 
hand,  the  acquisitions  may  be  said  to  be  justified  by  the 
exigencies  or  conveniences  of  the  situation.  Some  of  them 
were  merely  of  accessorial  machines;  some  in  composition 
of  patent  troubles;  some  not  connected  with  the  special 
charge  of  monopoly  to  which  the  Government  has  limited 
itself;  some  the  transfer  to  defendants  of  kinds  of  machines 
not  possessed  by  them;  some  of  patented  improvements 
and  inventions,  aiding  or  completing  the  defendants'  ma- 
chines, tributary  therefore  to  their  efficiency.  They  give 
a  false  impression  by  their  munber.  They  added  nothing 
of  obnoxious  power  to  the  United  Company  nor  in  any 
practical  or  large  sense  removed  competition. 

Defendants  charge  that  the  Government  not  only  puts 
an  exaggerated  computation  upon  the  acquisitions  by  de- 
fendants but  gives  no  credit  for  or  account  to  their  resist- 
ance of  applications  to  buy  other  and,  it  is  asserted,  more 
important  concerns.  Their  number  is  given  as  75,  all  of 
great  use  and  importance.    The  trial  coiui;  foimd  that  the 
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offers  refused  were  more  numerous  and  several  of  them 
were  of  concerns  more  important  to  the  scheme  of  monop- 
oly charged  against  defendants  than  any  of  the  specified 
acquisitions.    The  comment  is  justified  by  the  evidence. 

We  pass  by  the  charge  of  the  Government  that  the 
United  Company  through  its  president  threatened  destruc- 
tion to  opponents  and  the  use  of  his  influence  in  the  busi- 
ness world  to  enforce  transfers  of  competing  concerns  and 
the  patents  they  controlled.  The  charge  and  its  denial  or 
explanation  were  estimated  by  the  trial  judges  and  the 
charge  was  held  not.  to  be  established,  or  of  no  serious 
importance.  The  court  said  that  if  the  declarations  could 
be  called  "threats"  in  view  of  all  the  surrounding  circum- 
stances shown,  it  was  not  established  that  any  competitor 
lost  a  customer  or  that  anybody  was  prevented  from  at- 
tempting competition.  Besides,  they  were  isolated  in- 
stances, separated  in  time,  without  relation,  not  coordi- 
nated acts  in  a  scheme  of  oppression. 

We  cannot  go  into  further  detail  without  unduly  ex- 
tending this  opinion.  It  would  be  repetition,  besides,  of 
what  was  done  carefully  and  thoroughly  in  the  opinions  of 
the  trial  judges.  We  simi  up  with  a  generalization  that 
the  United  Company  took  by  its  organization  "established 
businesses  already  of  great  value,  possessing  great  possi- 
bilities  of  development,"  as  said  by  the  trial  court.  It  was 
discerned  that  there  was  advantage  in  their  concentration, 
and  the  expansion  that  has  hence  resulted  has  been  as 
much  in  necessary  evolution  as  by  design.  At  its  founder 
tion  there  were  certain  basic  patents  and  many  auxiliary 
ones.  Inventors — those  connected  with  and  those  inde- 
pendent of  it — ^were  devising  and  experimenting,  and  of 
this  the  company  had  to  keep  informed.  It  had  to  keep 
up  with  the  mechanical  march;  to  fall  back  would  have 
been  its  destruction.  There  was  growth  not  only  in  its 
business  proper  but  in  the  accessories  to  it.  When  it  was 
formed  in  1899  it  had  no  facilities  for  furnishing  findings 
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and  supplies.  It  was  business  enterprise  or,  it  may  be, 
necessity,  to  acquire  them,  and  their  acquisition  became 
what  is  called  in  the  case  the  United  Company's  ''general 
department,"  which  handles,  it  is  said,  between  150  and 
200  different  kinds  of  machines.  The  expansion  to  this 
and  in  this  was  like  the  expansion  of  the  department 
store — an  accumulation  not  only  of  necessary  things,  but 
of  incidental,  supplemental  things,  auxiliary  to  the  com- 
pletion and  finish  of  a  boot  or  shoe.  There  is  a  service 
force  as  well,  estimated  at  6,000  men,  to  repair  imme- 
diately breaks  or  deterioration  without  extra  charge.  And 
these  men  are  kept  at  convenient  places  to  repair  ma- 
chines and  replace  worn-out  parts,  and  depots  of  supplies 
are  maintained.  There  are  also  instructors  of  operators 
as  well  as  furnishing  of  men  in  emergency.  It  is  in  the 
testimony  that  a  total  of  8,889  operatives  were  taught 
in  the  year  1911  alone. 

The  company,  indeed,  has  magnitude,  but  it  is  at  once 
the  result  and  cause  of  efficiency,  and  the  charge  that  it 
has  been  oppressively  used  is  not  sustained.  Patrons  are 
given  the  benefits  of  the  improvements  made  by  the 
company  and  new  machines  are  substituted  for  the  old 
ones  without  disproportionate  charge.  There  has  been 
saving  as  well  in  the  cost  of  manufacture  of  shoes.  These 
are  some  of  the  results  of  the  organization  of  the  United 
Company.  Others  are  testified  to  and  the  means  of  their 
accomplishment;  but  time  will  not  permit  their  statement, 
and  we  pass  to  the  leases. 

There  was  complaint  of  them  and  the  Government 
attacks  them.  Complaints,  however,  may  be  interested 
lament;  but/  on  the  other  hand,  they  may  be  the  ex- 
pression of  real  grievance  and  demand  redress.  And 
which  they  are  should  be  considered.  To  the  attacks  of 
the  Government  the  defendants  reply  that  the  leases 
are  the  exercise  of  their  right  as  patentees  and  if  there  is 
monopoly  in  them  it  is  the  monopoly  of  the  right.    It 
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must,  indeed,  be  said  that  it  is  the  experience  of  the  world 
that  the  utility  of  an  invention  entices  to  its  infringement, 
but  it  would  be  a  perversion  of  things  to  facilitate  the 
wrong  by  a  sacrifice  of  the  right  in  revulsion  from  the  re- 
straint which  the  right  authorizes.  But,  on  the  other 
hand,  we  muist  not  over-estimate  the  right  or  give  it  a 
sinister  effect — ^permit  it  to  be  a  means,  to  use  the  words 
of  the  Government,  ''to  the  building  up  and  intrench- 
ment"  of  an  "illegal  monopoly."  We  cannot  consider 
the  contentions  with  the  detail  that  counsel  have.  We 
think  that  their  answer  is  in  the  statement  of  certain 
general  propositions. 

Of  course,  there  is  restraint  in  a  patent.  Its  strength 
is  in  the  restraint,  the  right  to  exclude  others  from  the  use 
of  the  invention,  absolutely  or  on  the  terms  the  patentee 
chooses  to  impose.  This  strength  is  the  compensation 
which  the  law  grants  for  the  exercise  of  invention.  Its 
exertion  within  the  field  covered  by  the  patent  law  is  not 
an  offense  against  the  Anti-Trust  Act.  In  other  circum- 
stances it  may  be,  as  in  Standard  Sanitary  Mfg.  Co.  v. 
United  States,  226  U.  S.  20,  to  which  case  that  at  bar  has 
no  resemblance. 

The  question,  then,  is,  Was  the  patent  right  lawfully  ex- 
erted in  the  leases?  Were  they  anything  more  than  the 
exercise  of  the  patent  monopoly?  The  word  is  descriptive 
and  must  be  used,  but  it  does  not  imply  oppression.  The 
old  instrumentalities  exist  for  all  who  are  content  with 
them  and  who  care  not  for  the  better  ones  which  inventive 
genius  creates. 

The  charge  of  oppression  puts  out  of  view  many  essen- 
tial things.  We  must  keep  in  mind  the  quality  of  the 
right  we  are  considering  and  that  the  inventor  gets 
nothing  from  the  law  that  he  did  not  have  before  and  that 
the  only  effect  of  his  patent  is  to  restrain  others  from  deal- 
ing with  or  using  its  device.  United  States  v.  Bell  Telr 
ephme  Co.,  167  U.  S.  224,  239;  Paper  Bag  Patent  Case, 
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210  U.  S.  405,  424;  Motion  Pidure  Co.  v.  Universal  Film 
Co.,  243  U.  S.  502,  510.  Or  to  put  it  another  way,  the 
inventor  does  not  get  from  the  law  a  right  to  a  use  that 
he  did  not  have  before  but  he  gets  the  right  to  an  ex- 
cbmve  use.  Take  this  from  him  and  j^ou  take  all  that  the 
law  gives  him  and  to  secure  which  the  public  faith  is 
pledged.  Chief  Justice  Marshall  in  Grant  v.  Raymond, 
6  Pet.  218,  242. 

Indeed,  we  said  in  the  Paper  Bag  Patent  Case  that  he 
may  keep  his  invention  out  of  use.  Therefore,  he  nec- 
essarily has  the  power  of  granting  it  to  some  and  with- 
holding it  from  others,  a  right  of  selection  of  persons  and 
terms.  There  is,  however,  a  limitation  upon  him;  he  can- 
not grant  the  title  and  retain  the  incidents  of  it.  Straus 
V.  Victor  Talking  Machine  Co.,  243  U.  S.  490;  Bauer  v. 
O^DonneU,  229  U.  S.  1;  Motion  Picture  Co.  v.  Universal 
Film  Co.,  supra. 

These  cases  have  received  review  and  application  in 
Boston  Store  of  Chicago  v.  American  Graphophone  Co., 
246  U.  S.  8.  The  principle  of  them  was  expressed  to  be 
that  where  an  article  has  been  sold  it  passes  beyond  the 
monopoly  given  by  the  patent  and  conditions  cannot  be 
imposed  upon  it.  Leases  are  not  of  this  character;  they 
do  not  convey  the  title.  It  is  not  contended,  nor  could  it 
be,  that  in  this  case  they  are  a  disguise  for  something 
else,  artifices  to  convey  the  machinery  and  yet  keep  it 
subject  to  the  patent  right  and  its  exercise.  It  therefore 
follows  that  conditions  may  be  imposed  by  them. 

It  is  not  certain  that  the  Government  denies  this  or 
means  to  assert  anything  more  than  that  the  patent 
right  is  exercised  in  oppression,  assisting,  indeed  con- 
summating, a  scheme  of  monopoly,  begun  by  the  forma- 
tion of  the  United  Company,  prosecuted  in  the  various 
ways  to  which  we  have  referred,  and  completed  by  the 
leases  and  their  clauses. 

It  is  difficult  to  represent  the  contentions  of  the  Gov- 
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emment  without  under-coloring  them  or  over-coloring 
them.  There  is  one  that  the  leases  are  invalid  in  and  of 
themselves;  there  is  another  that  ''ultimately,  of  coimse, 
it.  is  upon  the  lease  forms  themselves  and  their  apparent 
and  necessary  effect  upon  competition  that  the  United 
States  relies. '*  The  first  contention  the  Government 
leaves  very  much  to  assertion,  and  defendants  charge 
that  it  was  not  made  in  the  trial  court;  the  second  con- 
tention is  necessary  to  assign  to  the  leases  an  obnoxious 
quality  in  the  hands  of  the  United  Company  which  they 
did  not  have  in  the  hands  of  the  constituent  companies. 
The  distinction  would  seem  to  be  not  material  of  itself, 
and  the  unportant  consideration  is  not  what  the  leases 
were  in  some  other  relation  but  what  they  are  in  their 
present  relation  and  to  what  purpose  are  they  being  right- 
fully or  wrongfully,  or  can  they  be  rightfully  or  wrong- 
fully, used  or  enforced?  To  this  inquiry  we  shall  no^ 
address  ourselves. 

The  first  objection  made  to  the  leases  is  that  they  are 
unchangeable  by  the  lessee — he  "has  no  right,"  it  is 
urged,  to  demand  either  the  .cancellation  or  modification 
of  an  existing  one.  The  objection  is  not  definite  or 
measurable.  It  b  probably  but  a  representation  of  what 
is  deemed  the  severity  of  the  leases,  for,  of  course,  a  con- 
tract is  a  restraint  upon  option  and  can  be  enforced.  This 
power  is  its  efiicacy  and  indicates  its  obligation.  And 
further  it  is  of  no  consequence  that  the  leases  cover  all  of 
the  machines  of  the  United  Company  if  they  are  an  ex- 
ercise of  the  patent  rights.  Whether  they  are  is  the  broad 
question  in  the  case  and  its  disposition  will  dispose  of  all 
mmor  and  dependent  ones. 

What,  then,  do  the  leases  accomplish?  They  have 
clauses  called  ''tying"  clauses,  so  called  because,  it  is 
said,  they  tie  the  use  of  the  machine  leased  to  the  use  of 
machines  not  covered  by  the  particular  lease.  Their  re- 
sult is,  the  Government  asserts,  "to  make  it  in  effect  a 
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force  between  them.  This  clause,  we  shall  presently  see, 
was  discontinued  in  1907  and  was  not  in  use  when  this 
suit  was  brought.  (3)  An  ^'exclusive  use"  clause  re- 
quiring the  lessee  of  particular  machineiy  to  use  it  ex- 
clusively and  the  auxiliaiy  machines  which  aid  or  supple- 
ment it,  and  for  failure  to  do  so,  lessor  may  at  his  option 
terminate  forthwith  in  writing  any  or  all  leases  or  li- 
censes of  the  particular  machines  and  accessorial  machines 
and  they  shall  become  revested  in  the  lessor.  This  clause 
only  requires  an  election  of  use  between  the  United  Com- 
pany's machines  and  those  of  other  makers.  If  the  elec- 
tion be  of  the  latter,  the  lessor  may  terminate  the  lease 
and  resume  his  machines.  (4)  A  prohibitive  clause.  This 
clause  provides  that  the  particular  machine  leased  shall 
not  be  used  in  the  preparation  or  manufacture  of  shoes, 
etc.,  upon  which  work  is  done  by  any  machine  not  held 
by  the  lessee  under  lease  from  the  lessor.  {5)  The  right  to 
terminate  all  leases  clause.  This  clause  does  not  need 
much  explanation.  Its  name  expresses  its  purpose.  It 
gives  the  lessor  the  right,  in  default  of  the  performance 
of  the  conditions  of  the  particular  lease,  not  only  to  cancel 
that  lease  but  all  other  leases  and  requires  a  deliv^y  of 
the  leased  machinery  to  the  lessor  at  Beverly,  Mass.,  com- 
plete and  in  good  order,  reasonable  wear  and  tear  alone 
excepted.  (6)  The  full-capacity  clause.  Its  name  ex- 
presses its  purpose.  It  requires  the  leased  machinery  to 
be  used  to  its  full  capacity  upon  the  work  to  which  it  is  ap- 
plicable. This  clause  was  in  the  lease  of  the  Consolidated 
Company  prior  to  the  formation  of  the  United  Company. 
Its  purpose  is  to  secure  the  royalty  which  is  based  on  the 
amount  of  use  of  the  machine.  It  does  not  require  the  use 
(rf  any  particular  machine  or  the  use  of  other  machines. 
It  merely  requires  that  the  particular  machine  that  is 
installed  shall  be  used  if  the  lessee  have  work  for  it.  With- 
out it  d^^oidants  say  that,  as  lessors,  they  would  have 
no  assurance  of  compensation  for  their  machine.     (7)  A 
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charge  upon  the  return  of  the  machmery  leased  is  re- 
quired. This  needs  no  comment  or  further  notice.  (8) 
The  leases  of  metallic  machinery  provide  for  the  purchase 
from  the  lessor  of  certain  fastening  material.  This  clause 
and  the  next,  which  provides  for  the  payment  of  royal- 
ties, are  mere  make-weights  and  not  of  special  ma- 
teriality. 

The  evil  potency  ascribed  to  the  leases  (we  use  the 
word  as  inclusive  of  the  clauses  and  we  do  not  think  it 
necessary  to  distinguish  them  according  to  their  applica- 
tion to  particular  machines)  by  the  Government  is  their 
asserted  coercion  of  shoe  makers  and  machinery  makers. 
They  limit  the  freedom  of  the  first,  it  is  contended,  and 
by  that  limitation  preclude  the  competition  of  the  second 
with  the  defendants.  In  other  words,  the  use  of  the 
machines  of  the  United  Company  is  compelled  as  against 
the  use  of  machines  of  other  manufacturers,  resulting  in 
the  restraint  of  the  trade  of  the  latter.  To  this  charge 
all  other  charges  are  subsidiary,  and  the  restraint  is  said 
to  have  been  the  initial  conception  of  the  company  and 
the  purpose  of  its  organization.  The  evidence  disproves 
this.  As  we  have  seen,  the  leasing  of  their  respective 
machines  was  the  practice  of  the  constituent  companies 
before  their  union  and  they  were  substantially  the  same 
after  tmion  as  before — ^in  instances  better.  There  was  a 
difference  as  to  the  prohibitive  clause.  After  the  union 
it  related  to  machines  of  all  of  the  companies.  And  the 
testimony  also  shows  that  the  advantage  of  the  leases 
was  and  is  that  manufacturers  of  not  large  means  were 
able  to  obtain  machinery  which  they  were  without  cap- 
ital to  buy.  They  helped,  indeed,  the  big  and  the  lit- 
tle. One  manufacturer,  whose  output  was  5,000  pairs 
of  shoes  a  day,  testified  that  if  his  company  had  been 
compelled  to  buy  outright  the  machinery  necessary 
to  equip  its  factory,  it  could  not  have  developed  as 
it  had. 
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And  sets  of  machines  are  necessary  to  the  equipment 
of  a  factory,  and  their  best  results  are  obtained  when 
used  in  proper  relation.  This  relation,  indeed,  the  nec- 
essary codrdination  of  the  machines,  was  shown  picto- 
rially  by  a  number  of  views  in  the  court  below,  as  well  as 
testified  to  by  witnesses.  And  there  is  great  economic 
advantage,  it  was  testified,  in  the  accessory  service 
furnished  by  the  United  Company  for  the  reason  that 
''the  regularity  and  continuous  operation  of  the  machines 
is  dependent  upon  what  may  be  termed  instantaneous 
service.  .  .  .  This  factor  of  service  is  at  the  very 
base  of  the  successful  operation  of  a  shoe  factory.  The 
work  is  planned  to  travel  from  one  room  to  another  in 
fixed  quantities.  So  many  pair  go  in  in  the  morning — so 
many  pair  come  out  at  night.  The  operatives  are,  de- 
pendent upon  that  work  traveling  along  regularly  to  them. 
The  breaking  down  of  some  of  these  machines  will  in 
many  of  the  factories  block  the  entire  flow  of  the  work." 
This  Wjas  the  testimony  of  the  president  of  the  United 
Company,  and  it  received  corroboration  from  a  witness 
for  the  United  States,  who  said:  "TJie  margin  of  profit  in 
making  shoes  b  such  that  it  is  very  essential  that  our 
machinery  should  work  smoothly  and  regularly  and  with 
continuity,  and  economies  in  the  manufacture  of  shoes 
often  make  the  diflference  between  a  successful  manu- 
facturer and  one  who  is  not  successful.  One  of  the  most 
important  economies  is  to  have  our  machinery  work  with 
continuity  and  with  the  highest  efficiency  and  turn  out 
our  product  with  the  utmost  regularity  day  after  day, 
just  as  we  want  to  get  it  so  that  there  won't  be  any  hitch 
anywhere  in  the  flow  of  our  product  through  our  factory." 
The  witness  gave  praise  to  the  excellence  of  the  machines 
of  the  United  Company.  This  excellence  and  the  de- 
scribed service  the  leases  secured  to  the  lessees  and  secured 
at  the  same  time  rights  to  the  lessors.  And  the  leases  are 
strictly  a  reservation  of  the  use  of  the  machines,  a  right 
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recognized  in  Bauer  v.  O'DonneU;  Straus  v.  Vidor  Talking 
Machine  Co.,  and  Motion  Picture  Co.  v.  Universal  Film 
Co.,  supra.  We  must  assume  they  were  entered  into  by 
the  lessees  upon  a  calculation  of  their  value — the  efficiency 
of  the  machines  balanced  against  the  restrictions  upon  and 
conditions  of  their  use.  The  lessees  had  the  alternative 
of  the  choice  of  other  machines  for  other  machines  were 
sold  i^de  by  side  with  those  the  leases  covered.  ThiS|  we 
think,  is  put  out  of  \'iew. 

Let  US  guard  against  confusion  and  not  confound  things 
which  must  be  kept  in  distinction.  A  patentee  is  given 
rights  to  his  device,  but  he  is  given  no  power  to  force  it  on 
the  world.  If  the  world  buy  it  or  use  it  the  world  will  do 
so  upon  a  voluntary  judgment  of  its  utility,  demonstrated, 
it  may  be,  at  great  cost  to  the  patentee.  If  its  price  be 
too  high,  whether  in  dollars  or  conditions,  the  world  will 
refuse  it;  if  it  be  worth  the  price,  whether  of  dollars  or 
conditions,  the  world  will  seek  it.  To  say  that  the  world 
is  not  recompensed  for  the  price  it  pays  is  to  attack  the 
policy  of  the  law,  is  to  defy  experience  and  to  declare  that 
the  objects  of  inventive  genius  all  around  us  have  con- 
tributed nothing  to  the  advancement  of  mankind.  This 
comment  is  applicable  here.  We  cannot  accept,  therefore, 
the  contention  of  the  Government.  We  see  nothing  else 
in  the  circumstances  of  the  parties  than  that  which  mov^ 
and  may  move  the  transactions  of  men. 

We  may  say  further,  in  answer  to  the  criticism  of  the 
leases,  that  relaxations  of  them  were  granted  by  "riders" 
and  that  forms  other  than  the  restrictive  were  open  to 
the  shoe  manufacturers,  distinguished  in  the  testimony 
by  the  term  ''independent."  They  do  not  contain  the 
prohibitive  clause  but  do  contain  the  other  clauses  and 
require  an  initial  payment.  Comparison  is  made  of  the 
independent  form  and  the  other  forms  by  witnesses  and 
various  judgments  are  expressed.  The  Government  sees 
nothing  in  any  of  them  but  the  restraints  upon  the  freedom 
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of  business,  and  regards  the  independent  form  as  only 
slightly  relaxing  what  counsel  implies  is  the  slavery  of 
the  others.  The  defendants  contend  that  they  are  the 
simple  exercise  of  a  property  right,  the  mutuality  of 
agreement  based  on  definite  and  valuable  considerations. 
And  it  was  testified  that  the  machines  in  the  United  Com- 
pany's general  department  have  always  been  open  to  sale 
or  lease.  It  is  further  said  that  the  additional-machine 
clauses  were  removed  from  all  leases  of  the  company  as 
early  as  1907  and  they  were  not  in  use  and  did  not  rep- 
resent its  policy  at  the  time  of  bringing  this  suit.  But 
leases  with  that  clause  are  outstanding,  the  Government 
replies. 

However,  we  need  not  dwell  further  upon  the  leases. 
It  approaches  declamation  to  say  that  the  lessees  were 
coerced  to  their  making.  And,  as  we  have  said,  there  was 
benefit  to  the  lessee.  It  is  easy  to  say  that  the  leases  are 
against  the  policy  of  the  law.  But  when  one  tries  to  be 
definite  one  comes  back  to  the  rights  and  obligations  of 
the  parties.  There  is  no  question  in  the  case  of  the  use  of 
circumstances  to  compel  or  restrain;  the  leases  are  simply 
bargains,  not  dififerent  from  others,  moved  upon  calculated 
considerations,  and,  whether  provident  or  improvident, 
are  entitled  nevertheless  to  the  sanctions  of  the  law.  We 
hjtve  said  this,  indeed,  with  iteration,  but  sometimes 
propositions  which  have  become  postulates  have  to  be 
justified  to  meet  objections,  which,  if  they  do  not  deny 
then*  existence,  tend  to  bring  them  into  question. 

Besides,  it  is  impossible  to  believe,  and  the  court  below 
refused  to  find,  that  the  great  business  of  the  United  Shoe 
Machinery  Company  has  been  built  up  by  the  coercion 
of  its  customers  and  that  its  machinery  has  been  installed 
in  most  of  the  large  factories  of  the  country  by  the  ex- 
ercise of  power,  even  that  of  patents.  The  installations 
could  have  had  no  other  incentive  than  the  excellence  of 
the  machines  and  the  advantage  of  then*  use,  the  con- 
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ditions  impoeed  having  adequate  compensatioii  and  not 
being  offensive  to  the  letter  or  the  policy  of  the  law. 

Decree  affirmed. 

Mr.  Justice  McReynolds  and  Mr.  Justice  Brandeis 
took  no  part  in  the  consideration  and  decision  of  the  case. 

Mr.  Justice  Day,  dissenting. 

I  concur  with  the  opinion  of  Mr.  Justice  Clarke 
[post,  75]  as  to  the  character  of  the  combination  here 
involved. 

There  are  provisions  in  the  so-called  leases  attacked 
in  this  case  which  in  my  view  are  so  clearly  within  the 
condemnation  of  the  Sherman  Anti-Trust  Act,  that  the 
further  enforcement  of  them  and  the  making  of  new 
leases  of  like  character,  should  be  enjoined.  The  far- 
reaching  character  of  a  decision  sustaining  a  leasing 
system  such  as  the  defendant  has  developed  and  uses 
justifies  a  statement  of  the  reasons  which  impel  me  to  this 
conclusion. 

As  to  the  suggestion  that  the  lessees  are  not  parties  to 
this  prqceeding,  and,  therefore,  no  decree  can  be  had  as  to 
them,  it  seems  to  me  this  is  not  a  case  of  want  of  in- 
dispensable or  even  necessary  parties  because  of  their 
interest  such  as  should  prevent  the  court  from  proceeding 
to  a  decree  to  enjoin  the  United  Shoe  Machinery  Com- 
pany from  the  finisher  enforcement  of  these  features  of  the 
leases  and  the  making  of  similar  contracts  hereafter.  If 
these  leases  are  in  violation  of  the  Sherman  Anti-Trust 
Act  the  makers  of  them  may  be  proceeded  against,  and 
a  decree  rendered  which  shall  effectually  preclude  them 
from  further  contracts  of  this  sort,  without  the  presence 
of  the  lessees,  if  it  could  be  assumed  that  any  of  them  should 
desire  to  be  heard  in  advocacy  of  the  retention  of  these 
prohibitive  and  restrictive  features. 

The  object  of  this  proceeding  is  to  enjoin  in  equity  fur- 
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ther  violation  of  a  criminal  statute,  not  to  determine  title 
or  property  rights  of  the  defendant.  It  is  sufficient  as  to 
the  doctrine  of  indispensable  parties  to  refer  to  Shields  v. 
Barrow,  17  How.  130,  and  the  cases  collected  in  the 
discussion  of  the  subject  in  Waterman  v.  CanaJrLoutaiaTia 
Bank  Co.,  215  U.  S.  33,  48.  There  is  no  reason  in  this  case 
why  the  court  may  not  so  shape  its  relief  as  to  reserve  the 
rights  of  persons  not  before  it,  if  that  should  be  neces- 
sary. 

The  questions  involved  in  the  aspect  of  the  case  now 
under  consideration  are  two-fold.  First:  Are  certain 
provisions  of  these  lease  agreements  of  themselves  con- 
sidered within  the  terms  of  the  Sherman  Anti-Trust  Act? 
Second:  Are  such  agreements  to  be  held  immune  from 
the  requirements  of  the  act  because  of  the  fact  that  much, 
perhaps  all,  of  the  machinery  of  the  United  Shoe  Machinery 
Company  is  made  and  leased  under  letters  patent  issued 
by  the  United  States?   Of  these  questions  in  their  order. 

1.  It  clearly  appears  from  the  record  that  the  United 
Shoe  Machinery  Company  dominates  the  trade  in  certain 
kinds  of  shoe  machinery  furnished  to  manuf actiuers  all 
over  the  country;  which  machinery  is  essential  to  the 
successful  prosecution  of  the  business  of  manufacturing 
shoes.  It  has  many  customers  to  whom  it  supplies  these 
machines  imder  leases,  and  such  customers  are  required 
to  accept  the  terms  of  these  instruments  or  go  without 
the  machines.  The  leases  are  made  for  a  uniform  term  of 
seventeen  years,  and  not  now  considering  the  conditions 
of  payment  for  the  use  of  the  machines  and  other  terms 
usual  and  legal  in  their  nature,  they  contain  certain  other 
features  which  may  be  summarized  in  the  requirements: 
(1)  The  lessee  shall  not  use  the  machinery,  or  any  part 
thereof,  in  the  manufacture  or  preparation  of  welted 
boots,  shoes  or  other  footwear  which  has  not  had  certain 
operations  performed  upon  it  by  other  machines  leased 
from  the  lessor.    This  is  called  the  prohibitive  clause.    (2) 
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If  at  any  time  the  lessee  shall  fail  or  cease  to  use  ex- 
clusively lasting  machinery  held  by  him  imder  lease  from 
the  lessor,  or  fail  or  cease  to  use  exclusively  tacking  mech- 
anisms and  appliances  held  by  him  under  lease  from  the 
lessor,  etc.,  the  lessor  may  at  its  option  terminate  any  or 
all  leases  or  licenses  of  lasting  machines,  etc.,  then  ex- 
isting between  the  lessor  and  tiie  lessee,  and  the  right  of 
possession  shall  thereupon  vest  in  the  lessor.  This  is 
called  the  exclusive  use  clause.  (3)  In  case  the  lessee 
has  work  of  the  kind  which  can  be  performed  by  the 
machines  belonging  to  the  metallic  department  of  the 
lessor  in  excess  of  the  capacity  of  the  metallic  machineiy 
which  he  has  imder  lease  from  the  lessor,  then  the  lessee 
shall  either  take  from  the  lessor  sufficient  additional 
machinery  to  perform  the  work,  or  failing  so  to  do  the 
lessor  may  cancel  the  lease  forthwith,  or  any  other  lease 
of  metallic  machinery  then  in  force  between  the  parties. 
This  is  called  the  additional  machuies  clause.  (4)  The 
lessee  shall  obtain  from  the  lessor  exclusively,  at  such 
prices  as  it  may  establish,  all  the  fastening  material  needed 
in  operating  the  leased  machines.  (6)  The  lessee  shall, 
at  the  election  of  the  lessor,  suffer  a  termination  of  all 
leases  which  he  may  have,  and  the  removal  of  all  machines 
leased  by  him  from  the  defendant,  in  the  event  of  any 
violation  of  any  term  of  any  one  of  the  leases. 

From  familiar  decisions  of  this  court  it  may  be  said  to 
be  now  well  settled  that  the  Sherman  Anti-Trust  Act  con- 
demns all  combinations  and  contracts  the  effect  of  which 
is  to  imduly  restrain  the  free  and  natural  flow  of  interstate 
commerce,  or  which  monopolize  or  tend  to  monopolize 
such  trade  or  commerce  in  whole  or  in  part.  While  the 
act  does  not  reach  normal  contracts  sanctioned  by  law 
and  sustained  by  usage,  it  does  reach  any  and  all  means 
and  devices  by  which  the  purposes  of  the  act  to  protect  the 
freedom  of  interstate  commerce  may  be  thwarted  and 
monopolies  promoted  and  created.    United  States  v.  Ameri' 
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can  Tobacco  Co.,  221  U.  S.  106,  179;  United  Staies  v.  St. 
Louis  Terminalj  224  U.  S.  383;  United  Stales  v.  Beading 
Co.,  226  U.  S.  324;  United  States  v.  Patten^  226  U.  S.  525; 
Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  600.  That  these  lease  restrictions  tend 
to  prevent  the  free  flow  of  interstate  conunerce,  and  the 
natural  course  of  its  activitieSi  and  at  least  tend  to  mo- 
nopolize an  important  trade  in  interstate  conmierce  seems 
apparent  from  a  mere  statement  of  their  terms,  having  in 
mind  their  natural  and  necessary  effect. 

For  the  seventeen  years  term  for  which  all  the  leases 
are  drawn,  the  lessees  upon  failure  to  use  exclusively  the 
defendant's  machines  for  lasting  shoes,  or  upon  failing  to 
purchase  needed  additional  machines  from  the  lessor, 
or  to  buy  certain  supplies  from  the  lessor  at  prices  to  be 
fixed  by  it,  are  subject  to  the  right  of  the  lessor  to  terminate 
all  the  leases  held  by  the  offending  lessee  and  to  take 
possession  of  the  machines  to  the  utter  destruction  of  the 
lessee's  business.  The  necessary  effect  of  these  prohibitive 
provisions,  in  view  of  the  dominatmg  control  of  the  busi- 
ness by  the  lessor,  is  to  prevent  the  lessee  from  using 
other  similar  machines,  however  advantageous  to  him  it 
may  be  to  do  so,  unless  he  is  willing  to  incur  the  peril  of 
losing  machinery  essential  to  his  business.  It  likewise  so 
cm-tails  the  field  of  free  customers  as  to  keep  others  from 
manufacturing  such  machinery.^    Whenever  a  new  ma- 

*  The  Judiciary  Committee  of  the  House  of  Representatives,  when 
considering  the  Clayton  Bill  (38  Stat.  730),  said  of  such  provisions: 

"Where  the  concern  making  these  contracts  is  already  great  and 
powerful,  such  as  the  United  Shoe  Machinery  Company,  .  .  .  the 
exclusive  or  't3dng'  contract  made  with  local  dealers  becomes  one  of 
the  greatest  agencies  and  instrumentalities  of  monopoly  ever  devised 
by  the  brain  of  man.  It  completely  shuts  out  competitors  not  only 
from  trade  in  which  they  are  already  engaged  but  from  the  opportu- 
nities to  build  up  trade  in  any  community  where  these  great  and 
powerful  conditions  are  appearing  under  this  system  and  practice.  By 
this  method  and  practice  the  Shoe  Machinery  Company  has  built  up 
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chine  is  acquired  by  the  lessee  for  the  period  of  seventeen 
years  (the  full  life  of  a  patent  under  the  statutes  of  the 
United  States)  the  chain  is  forged  anew  which  binds  him 
to  the  use  of  the  lessor's  machines,  to  the  practical  exclu- 
sion of  all  others. 

Nor  is  the  situation  changed  by  the  fact  that  so-called 
independent  leases  are  offered  to  manufacturers.  These 
leases  require  the  payment  of  considerable  additional 
chaises  and  embrace  terms  which  lead  the  shoe  man- 
ufacturers to  choose  the  prohibitive  and  restrictive  forms 
of  leases  rather  than  to  accept  others.  Moreover,  the 
questions  in  this  case  are  to  be  tried  upon  the  effect  of  the 
leases  actually  made,  and  for  years  to  remain  in  force. 
When  it  is  considered  that  these  results  may  be  obtained 
in  the  conduct  of  a  great  business  industry  by  this  system 
of  "tying"  contracts,  the  necessary  effect  to  restrain  the 
freedom  of  commerce,  and  the  attempt  to  effect  mo- 
nopolization, seem  to  me  to  be  established. 

2.  The  stress  of  the  argument  on  behalf  of  the  company 
is  rested  upon  the  fact  that  it  is  the  owner  of  letters  patent 
issued  by  the  United  States,  and  that  within  the  mo- 
nopoly created  by  such  patents  it  has  the  right  to  make 
and  enforce  such  contracts  as  are  herein  involved.    At  an 

a  monopoly  that  owns  and  controls  the  entire  machinery  now  being 
used  by  all  great  manufacturing  houses  of  the  United  States.  No  in- 
dependent manufacturer  of  shoe  machines  has  the  slightest  opportunity 
to  build  up  any  considerable  trade  in  this  country  while  this  condition 
obtains.  If  the  manufacturer  who  is  using  machines  of  the  Shoe 
Machinery  Company  were  to  purchcuse  and  place  a  machine  man- 
ufactured by  an  independent  company  in  his  establishment,  the  Shoe 
Machinery  Company  could,  under  its  contracts,  withdraw  all  their 
machineiy  from  the  establishment  and  thereby  wreck  the  business  of 
the  manufacturer."    (Report  of  Committee,  p.  13.) 

A  statute  of  Massachusetts  forbidding  patentees  from  making  leases 
in  effect  like  those  here  involved  was  sustained  as  constitutional  by 
the  Supreme  Judicial  Court  of  Massachusetts  in  193  Massachusetts, 
605. 
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early  day  this  court,  speaking  by  its  Chief  Justice,  de- 
clared: "The  franchise  which  the  patent  grants,  consists 
altogether  in  the  right  to  exclude  every  one  from  making, 
using,  or  vending  the  thing  patented,  without  the  per- 
mission of  the  patentee.  This  is  all  that  he  obtains  by  the 
patent."  Bloomer  v.  McQuewariy  14  How.  539.  The  ex- 
tent and  nature  of  rights  secured  by  letters  patent  have 
been  the  subject  of  recent  consideration  in  this  court,  and 
the  definition,  just  quoted,  has  been  approved  and  ap- 
plied. Bavsr  V.  O^Donnell,  229  U.  S.  1;  Straus  v.  Victx/r 
Talking  Machine  Co.,  243  U.  S.  490;  Motion  Picture  Co.  v. 
Universal  Film  Co.,  243  U.  S.  502;  Boston  Store  of  Chicago 
V.  American  Graphophone  Co.,  246  U.  S.  8. 

When  this  case  was  tried  in  the  District  Court  Henry 
V.  Dick,  224  U.  S.  1,  was  the  law  of  this  court.  In  that 
case  a  mimeograph,  made  under  letters  patent,  was  sold 
for  less  than  its  full  value,  with  a  license  agreement 
limiting  its  use  to  certain  unpatented  articles  belonging 
to  the  patentee.  Such  use  was  held  to  be  within  the  ex- 
clusive right  secured  by  the  lessor's  patent.  In  Motion 
Picture  Co.  v.  Universal  Film  Co.,  supra,  it  was  sought  to 
extend  the  doctrine  of  that  case  so  as  to  protect  a  license 
agreement  evidenced  by  notice  attached  to  the  machine 
so  as  to  limit  the  purchaser  to  the  use  of 'certain  films,  and 
to  restrict  the  purchaser  to  other  terms  to  be  fixed  by  the 
owner  of  the  patent  at  his  discretion.  But  such  extended 
scope  of  patent  rights  was  denied  and  it  was  again  held 
that  the  patentee  received  from  the  law  no  more  than  the 
exclusive  right  to  make,  use,  and  sell  his  invention. 

It  is  said,  however,  that  the  series  of  cases  begining  with 
Bauer  v.  O^Donnell,  supra,  and  ending  with  Boston  Store 
of  Chicago  v.  American  Graphophone  Co.,  supra,  decided 
at  this  term,  hold  no  more  than  that  a  patentee  may  not 
sell  an  article  covered  by  his  letters  patent,  receive  his 
price  therefor,  and  then  imdertake  to  impose  a  restriction 
upon  the  price  at  which  resales  of  the  patented  article  may 
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be  made.  A  reading  of  those  cases  shows  that  the  nature 
and  extent  of  the  right  to  grant  to  others  the  use  of  an 
invention  was  fully  discussed,  and  its  limitations  defined. 

In  the  Motion  Picture  Case  the  right  of  a  patentee  to 
place  restrictions  upon  the  use  of  a  patented  machine, 
and  to  Innit  its  use  by  a  purchaser,  or  purchaser's  lessee, 
to  terms  stated  in  the  Ucense  agreement,  was  considered. 
This  court  held  that  such  limitations  as  wereAhere  involved 
upon  the  use  of  patented  machines  were  not  within  the 
scope  of  the  patent.  It  was  upon  the  expanded  right  to 
use  an  invention  that  the  BvUon  Fastener  Case,  77  Fed. 
Rep.  288,  and  Henry  v.  Dick,  were  rested;  both  cases 
were  overruled  in  the  Motion  Picture  Case.  In  the  latter 
case  it  was  specifically  held  that  while  the  patentee  might 
withhold  his  invention  from  public  use,  yet  if  he  con- 
sented to  its  use  by  himself  or  others,  he  was  limited  to 
the  use  described  in  the  claims  of  his  patent,  and  that 
there  was  nothing  in  the  statute  which  extended  his  right 
to  control  the  patented  invention  by  prescribing  the  use 
of  machines,  materials  and  supplies  not  covered  by  the 
patent.  In  view  of  the  full  discussion  of  the  question  in 
the  series  of  cases  already  referred  to,  it  is  unnecessary 
to  pursue  it  further. 

Under  the  system  of  leasing,  now  before  us,  the  pat- 
entee not  only  undertakes  to  grant  the  use  of  the  mar 
chines  covered  by  the  letters  patent,  but  to  dictate  the 
supplies  with  which  they  shall  be  used;  to  compel  their 
surrender  if  the  machine  of  another  is  used;  to  prevent 
their  use  except  with  other  machinery  furnished  by  the 
patentee;  to  extend  the  monopoly  of  the  invention  beyond 
the  17  years  allowed  by  the  statute;  to  lease  the  use  of  the 
invention  only  upon  terms  which  permit  the  lessor  to  for- 
feit the  patent  license,  and  to  terminate,  if  he  chooses,  all 
similar  leases  to  use  the  machines  of  the  lessor.  And  these 
extraordinary  claims  of  right  are  made  under  the  grant 
of  the  patent  which  gives  to  the  inventor  the  exclusive 
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right  to  make,  use,  and  sell  his  invention,  and  nothing 
more.  In  my  opinion  such  extended  power  and  authority 
are  not  consistent  with  the  act  as  the  same  has  been  con- 
strued in  eveiy  case  dealing  with  the  subject  beginning 
with  the  decision  in  Bauer  v.  0  ^DonneU.  To  sustain  such 
provisions  it  seems  to  me  amounts  to  an  authority  to 
holders  of  patented  inventions,  under  the  guise  of  leasing 
the  use  of  patented  machinery,  to  exercise  the  right  to 
make  combinations  necessarily  and  unduly  restraining 
the  freedom  of  trade,  and  by  virtue  of  the  patent  grant 
to  build  up  monopolies  in  direct  violation  of  the  Sher- 
man Act. 

True  it  is  that  there  is  embraced  in  the  patent  grant 
the  right  or  privilege  to  make  licenses  and  agreements 
covering  the  use  of  the  machines  patented  so  long  as 
such  agreements  are  not  in  themselves  unlawful.  But 
the  right  to  make  restrictions  is  controlled  by  the  gen- 
eral principles  of  law,  and  because  he  is  at  Uberty  to 
make  them,  the  patentee  may  not  make  contracts  in  them- 
selves illegal  and  certainly  is  not  authorized  to  make  con- 
tracts in  violation  of  other  statutes  of  the  United  States. 
That  rights  granted  under  a  patent  do  not  authorize  the 
making  of  contracts  in  restraint  of  trade,  or  monopolizing 
or  tending  to  monopolize  trade  and  commerce  in  viola- 
tion of  the  Sherman  Act,  was  held  by  this  court  in  Standard 
Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.  20. 

In  Straus  v.  American  Publishers^  Assn.,  231  U.  S.  222, 
contracts,  otherwise  clearly  within  the  terms  of  the  Sher- 
man Act,  were  claimed  to  be  justified  because  of  rights 
seciu^  under  the  copyright  laws  of  the  United  States. 
Quoting  and  following  the  decision  in  the  Standard  Sani- 
tary Mfg.  Co.  Case,  this  court  said:  ''So,  in  the  present 
case,  it  cannot  be  successfully  contended  that  the  mo- 
nopoly of  a  copyright  is  in  this  respect  any  more  ex- 
tensive than  that  secured  under  the  patent  law.  No  more 
than  the  patent  statute  was  the  copyright  act  intended 
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to  authorize  agreements  in  unlawful  restraint  of  trade  and 
tending  to  monopoly,  in  violation  of  the  specific  terms  of 
the  Sherman  Law,  which  is  broadly  designed  to  reach  all 
combinations  in  unlawful  restraint  of  trade  and  tending 
because  of  the  agreements  or  combinations  entered  into 
to  build  up  and  perpetuate  monopolies.    .    .    /' 

The  patent  statute  and  the  Sherman  Act  are  each  valid 
laws  of  the  United  States.  While  a  patentee  should  be 
protected  in  the  exercise  of  rights  secured  to  the  inventor 
imder  the  patent  system  enacted  into  the  laws  of  the 
United  States,  there  is  nothing  in  the  act  which  gives  the 
patentee  a  license  to  violate  other  statutes  of  the  United 
States,  and  certainly  not  the  one  now  under  considera- 
tion. In  my  opinion  the  restrictive  and  prohibitive 
clauses  of  these  leases  are  within  the  Sherman  Act,  as  they 
are  clearly  in  restraint  of  inlerstate  trade  and  tend  to 
monopolize  in  the  sense  that  those  terms  have  been  defined 
in  the  decisions  of  this  court.  That  some  of  the  leases  were 
in  existence  when  the  United  Shoe  Machinery  Company 
was  formed  affords  no  protection  as  against  the  exercise 
of  the  power  of  Congress  in  the  passage  of  the  Sherman 
Act.  LauisviUe  &  NaakinUe  R.  R.  Co.  v.  MoUley,  219  U.  S. 
467,  480.  I  think  that  a  decree  should  be  entered  as 
prayed  for,  and  I  therefore  dissent  from  the  opinion  and 
judgment  of  the  court. 

Mb.  Justice  Pttnet  and  Mb.  Justice  Clabes  con- 
cur in  this  dissent. 

Mb.  Justice  Clabke,  dissenting. 

A  plain  history  of  just  what  the  parties  did  at  and  after 
the  time  the  United  Shoe  Machineiy  Company  was  or- 
ganized in  February,  1899,  compiled,  ahnost  exclusively, 
from  the  testimony  of  the  two  leaders  in  the  organization 
and  from  documentary  evidence,  will  be  the  best  state- 
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ment  I  can  make  of  the  reasons  other  than  those  stated  in 
the  dissentmg  opinion  by  Mr.  Justice  Day,  which  render 
it  impossible  for  me  to  concur  in  the  opinion  and  judg- 
ment of  the  court  in  this  case. 

I  fully  agree  with  the  customary  practice  of  giving  great 
weight  to  the  conclusions  of  trial  judges  as  to  questions 
of  fact  involved  when  the  value  of  the  testimony  depends 
upon  the  appearance  and  manner  pf  the  witnesses  when 
testifying,  but  the  reason  for  this  rule  ceases  when  the 
evidence  is  in  writing  or  consists,  chiefly,  as  it  does  in  this 
case,  of  purchases  of  property,  the  significance  of  which 
lies  in  the  fact  of  the  purchase  rather  than  in  the  manner 
of  making  it. 

Obviously,  the  attaching  of  the  sole  of  a  shoe  to  the 
upper  is  the  difficult  and  dominating  operation  in  the  man- 
ufacture of  shoes  by  machinery,  and  early  in  the  trial  the 
charge  of  the  Government  in  the  case,  by  stipulation  in 
open  court,  became,  that  the  consolidation  was  formed 
for  the  purpose  of  monopolizing  interstate  trade  or  com- 
merce in  machinery  adapted  to  that  purpose,  the  "bot- 
toming of  shoes, ''  in  violation  of  both  the  first  and  second 
sections  of  the  Anti-Trust  Act  of  1890. 

Before  the  merger  the  Goodyear  Shoe  Machinery  Com- 
pany (hereinafter  designated  the  Goodyear  Company) 
was  engaged  in  manufacturing  and  leasing  to  shoe  man- 
ufacturers two  principal  and  sixteen  auxiliary  machines, 
the  latter  being  used  in  preparing  the  materials  for  the 
operation  of  the  former.  The  two  principal  machines  were 
used  for  sewing  the  sole  to  the  upper  and  were  known  as 
the  Goodyear  welt  and  turn  shoe  machine  and  the  GoodT 
year  outsole  rapid  lock  stitch  machine.  With  these  ma- 
chines, the  Goodyear  Welt,  a  popiilar  and  largely  used 
shoe,  was  manufactured.  This  company  also  man- 
ufactured a  specially  designed  lasting  machine  used  in 
making  Goodyear  Welt  Shoes. 

The  Consolidated  and  McKay  Lasting  Machine  Com- 
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pany  (hereinafter  designated  as  the  Consolidated  Com- 
pany) was  engaged  in  manufacturing  and  leasmg  lasting 
machines  of  three  types. 

As  the  name  of  the  one  implies,  and  as  otherwise  ap- 
pears in  the  record,  each  of  these  two  companies  had  re- 
sulted from  prior  consolidations  of  shoe  machine  man- 
ufacturing companies  and  they  were  the  largest  organiza- 
tions of  their  kind  in  the  country. 

The  controlling  spirit  of  the  Consolidated  Company 
was  S.  W.  Winslow,  and  of  the  Goodyear  Company  E.  P. 
Howe,  who,  the  record  shows,  were  keeiX  and  masterful 
men,  and  they  both  testifiy  that  in  July,  1898,  th^  b^an 
the  negotiations  looking  to  &  uniting  of  the  interests  of  the 
two  companies,  which  culminated  in  the  organization  of 
the  United  Shoe  Machinery  Company  in  February,  1899. 
A  "harmonious  arrangement'*  or  ''working  agreement" 
was  at  first  proposed,  but  Howe,  being  a  lawyer,  would  not 
agree  to  this,  ''because,"  he  says,  "I  had  a  sort  of  in- 
definite idea  that  it  might  be  deemed  to  be  a  combination 
in  restraint  of  trade.  ...  I  had  an  indefinite  fear  that 
if  the  two  companies  remained  separate  but,  for  instance, 
had  a  joint  factoiy  and  joint  branch  ofiices,  there  might 
be  something  m  the  way  of  restraint  of  trade.  I  insisted 
for  that  reason  that  there  should  be  a  complete  merger 
and  consolidation. " 

This  idea  that  the  "harmonious  arrangement"  was 
unlawful  was  doubtless  inspired  in  the  mind  of  Howe  by 
the  decision  in  the  Trans-Missouri  Freight  Assn.  Case,  166 
U.  S.  290,  rendered  in  1897,  and  he  probably  shared  a 
then  not  uncommon  notion  that  the  holding  company  and 
the  merger  were  devices  lawfully  available  for  evading 
the  congressional  pmpose  expressed  in  the  Anti-Trust  Act. 
But  in  the  Northern  Securities  Cdse,  193  U.  S.  197,  this 
court  decided  in  1904  that  the  holding  company  was  a 
futile  device,  and  in  the  American  Tobacco  Co.  Case^  221 
U.  S.  106,  it  was  decided  in  1911  that  the  merger  was  also 
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a  mere  ''subterfuge  of  form''  which  the  courts  would  not 
permit  to  shield  those  who  violated  the  act. 

Thus  rejectiiig  the  ''harmonious  agreement''  or  "un- 
derstanding" as  imlawful,  for  the  purpose  of  accom- 
plishing the  same  end,  in  what  they  thought  a  not 
illegal  way,  the  defendants  resorted  to  the  mei^ger  (later 
on,  as  we  shall  see,  using  also  the  holding  company) 
and  organized  the  United  Shoe  Machinery  Company, 
under  the  laws  of  New  Jersey,  with  a  capital  stock  of 
$25,000,000. 

The  scope  of  the  declaration  of  the  purposes  for  which 
this  corporation  was  formed,  as  stated  in  its  articles  of 
incorporation,  is  of  much  significance  in  determining  what 
the  real  objective  was  at  which  the  persons  interested 
were  aiming.  It  is  therein  declared  that  the  company  is 
formed  not  only  "to  manufacture,  lease  and  sell  shoe  ma- 
chinery," but  also,  "to  manufacture  .  .  .  boots,  shoes, 
and  footwear  and  all  articles  .  .  .of  every  descrip- 
tion that  may  be  produced  or  manufactured,  in  whole  or 
in  part,  from  leather,  rubber  or  any  other  materials 
or  fabrics;  ...  to  purchase,  lease  or  otherwise  ac- 
quire .  •  .  trade-marks,  trade-names,  .  .  .  copy- 
rights and  patent  rights,  .  .  .  and,  with  a  view  to 
the  working  and  development  of  the  same,  to  carry  on 
any  legal  business  whatsoever,  whether  manufacturing  or 
otherwise,  which  the  corporation  may  deem  calculated, 
directly  or  indirectly,  to  accomplish  these  objects,  or 
any  of  them.  ...  To  hold,  purchase,  or  otherwise 
acquire  .  .  .  shares  of  the  capital  stock  ...  of 
any  other  corporation  or  corporations;  ...  to  do 
all  or  any  of  tixe  above  things  ...  in  any  part  of 
the  world." 

As  impressive  proof  of  the  objects  of  the  incorporators, 
we  print  in  the  margin  some  exi^racts  from  the  certificate 
of  incorporation  of  the  holding  company,  the  "United 
Shoe  Machineiy  Corporation, "  organized  in  1905,  by  the 
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men  controlling  the  United  Shoe  Machinery  Company, 
of  1899.^ 

*  The  following  are  excerpts  from  the  articles  of  incorporation  of  the 
"United  Shoe  Machinery  Corporation/'  with  a  capital  stock  of 
<50,000,000.00,  filed  May  2nd,  1905: 

''Third.   The  objects  for  which  the  corporation  is  formed  are: 

''To  manufacture,  buy,  sell,  lease,  operate  and  deal  in  and  with  all 
kinds  of  machinery,  tools,  and  implements,  and  mechanical  devices 
and  contrivances  of  every  name  and  nature  whatsoever,  and  especially 
to  manufacture,  buy,  sell,  lease,  operate  and  deal  in  and  with  all  sorts 
of  boot  and  shoe  machinery,  lasts,  trees,  forms,  and  every  kind  of 
mechanism,  contrivance,  implement,  tool,  material,  or  thing  in  any 
way  whatsoever  connected  with,  or  useful  in  connection  with  the  man* 
ufacture  of  boots,  shoes  and  footwear,  or  the  manufacture  of  leather 
and  rubber  goods,  or  goods  made  from  materials  and  fabrics  of  any 
description  whatsoever,  or  useful  in  connection  with  the  manufacture 
or  operation  of  any  of  the  machinery,  mechanical  devices  or  con- 
trivances hereinbefore  mentioned;  to  produce,  prepare  Qjad  man- 
ufacture, buy,  sell  and  deal  in  and  with  leather  and  rubber,  and  mate- 
rials and  fabrics  of  all  sorts,  and  the  raw  materials  from  which  said 
leather,  rubber  materials  or  fabrics  are  produced;  to  manufacture,  buy, 
sell  and  deal  in  and  with  boots,  shoes  and  footwear  and  all  articles  and 
things  of  every  description  that  may  be  produced  or  manufactured, 
in  whole  or  in  part,  from  leather,  rubber  or  any  other  materials  or 
fabrics;  and  in  general  to  produce,  prepare,  manufacture  and  deal  in 
and  with  goods,  wares,  merchandise,  property,  materials  and  things 
of  every  class  and  description. 

"  To  carry  on  the  business  of  manufacturers  of  and  dealers  in  all  kinds 
of  eyelets,  hooks,  buttons,  studs,  nails,  wires,  rivets,  tacks,  metallic  and 
other  plates,  metallic,  wood  and  other  fastenings,  laces,  cloth,  linen, 
tape  and  other  fabrics,  brushes,  abrasive  materials,  cements,  dressings, 
stains,  blackings  and  other  requisites  for  the  improvement  and  treat- 
ment of  boots  and  shoes,  threads,  elastic  material,  buttons  and  inner 
soles,  and  other  articles  or  substances  for  protecting  feet  from  damp 
or  heat,  and  other  articles  or  substances  used  in  connection  with  the 
manufacture  of  boots  and  shoes,  corsets,  stationery,  sails,  tents,  cloth- 
ing and  for  analogous  purposes,  and  to  carry  on  the  business  of  man- 
ufacturers of  and  dealers  in  all  kinds  of  appliances,  devices,  findings, 
tools,  mechanisms,  accessories,  processes  and  thingp>i  which  may  be 
used  or  useful  in  connection  with  the  manufacture  or  treatment  of  any 
of  the  above  named  articles  or  substances.    .    •    . 
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And  now  thus  equipped  with  apparent  legal  authority, 
amply  sufficient  if  successfully  used,  to  restram  and  mo- 
nopolize among  the  several  States  the  branch  of  trade 
and  commerce  involved^  let  us  see  what  the  defendants 
did. 

First  of  all,  $4,918,000  of  the  stock  of  the  new  com- 
pany was  exchanged  for  all  of  the  capital  stock  of  the 
Goodyear  and  International  Goodyear  Companies,  and 
$4,432,000  of  stock  plus  $432,000  in  cash  was  exchanged 
for  all  of  the  capital  stock  of  the  Consolidated  Company. 
By  this  merger,  with  fifteen  millions  of  the  capital  stock 

"To  apply  for,  obtain,  register,  purchase,  lease  or  otherwise  acquire, 
and  to  hold,  own,  use,  operate,  introduce,  sell,  assign  or  otherwise  dis- 
pose of  any  and  all  trade-marks,  trade-names  and  distinctive  marks, 
copyrights,  patents  and  patent  rights,  and  all  inventions,  improvements 
and  processes  used  in  connection  with  or  secured  under  Letters  Patent 
of  the  United  States  or  elsewhere,  or  otherwise,  and  to  use,  exercise, 
develop,  grant  licenses,  in  respect  of,  or  otherwise  turn  to  account  any 
such  trade-marks,  patents,  licenses,  concessions,  processes  and  the  like, 
or  any  such  property,  rights  and  information  so  acquired,  and,  with  a 
view  to  the  working  and  development  of  the  same,  to  carry  on  any 
legal  business  whatsoever,  whether  manufacturing 'or  otherwise,  which 
the  corporation  may  deem  calculated,  directly  or  indirectly,  to  ac- 
complish these  objects  or  any  of  them.     .     .    . 

"To  purchase,  acquire  by  subscription  or  otherwise,  and  to  hold  for 
investment  or  otherwise,  use,  sell,  assign,  transfer,  mortagage,  pledge, 
or  otherwise  dispose  of  and  to  guarantee  any  shares  of  stock,  bonds, 
securities,  or  other  obligations  of  any  other  corporation  or  association 
cairying  on  any  business  which  this  corporation  is  authorized  to  carry 
on.    .    .    . 

"To  enter  into  partnership  or  into  any  arrangement  for  sharing 
profits,  union  of  interest,  joint  adventure  or  co-operation  with  any 
person,  partnership,  association  or  corporation  carrying  on  or  engaged 
in  any  business  which  this  corporation  is  authorized  to  carry  on  or 
engage  in.    .     .    . 

"To  do  all  and  eversrthing  necessary  or  convenient  for  the  accom- 
plishment of  the  purposes,  objects  and  powers  above-mentioned,  or 
incidental  thereto,  and  to  conduct  its  business,  or  do  anything  which 
it  is  authorized  to  do,  in  every  State  and  in  the  Territories  and  Colonies 
of  the  United  States  of  America  and  in  foreign  countries    .    .    ." 
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of  the  new  company  still  available  for  other  uses,  the  two 
largest  manufacturers  of  lasting  machines  in  the  country 
were  combined  and  Winslow  testifies  that;  ''After  tiie 
formation  of  the  United  Company  it  was  manufacturing 
every  single  lasting  machine  that  was  being  put  out  in  the 
United  States  except  the  Seaver  machine;  and  in  1900  we 
acquired  the  Seaver  Company." 

Next;  and  immediately,  although  Winslow  testifies  that 
''no  word  had  been  spoken  to  either  the  McKay  people  or 
the  Eppler  people  when  the  charter  for  the  United  Com- 
pany was  obtained; ''  the  Company  purchased  the  entire 
capital  stock  of  the  McKay  Shoe  Machinery  Company  for 
five  and  one-half  million  dollars  of  stock  of  the  United 
Company.  This  company,  Winslow  testifies,  was  en- 
gaged in  manufacturing  metallic  fastening  machines  and 
heeling  machines;  "was  doing  a  very  large  business;"  and 
through  controlled  subsidiaries  was  "putting  out  nearly 
all  the  metallic  fastening  machines  and  nearly  all  the  heel- 
ing machines  that  were  being  made  in  the  United  States." 

ThuS;  confessedly,  by  this  union  of  these  three  com- 
panies there  were  consolidated  substantially  all  of  the 
manufacturers  of  lasting  machines  and  of  machines  for 
attaching  the  soles  of  boots  and  shoes  to  uppers  with  me- 
tallic fastenings  and  with  thread;  and  in  addition  to  this 
the  Davey  Pegging  Machine  Company  was  owned  by  the 
Consolidated  Company. 

There  yet  remained  only  one  strong  competitor  doing 
business  in  this  country;  the  Eppler  Welt  Machine  Com- 
pany; with  an  international  subsidiary.  Besides  the 
Eppler  there  was  only  one  other  welt  machine  company 
engaged  in  business;  the  GlobC;  an  unimportant  concern 
which;  however,  was  acquired  by  the  United  Company 
a  little  later,  in  1901. 

Although  Winslow  and  Howe  could  remember  within 
a  small  fraction  of  a  cent  just  what  royalties  were  paid  at 
any  time  for  the  use  of  their  machines,  neither  of  them 
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could  remember  what  was  paid  for  the  Eppler  stock,  and 
both  testified  that  the  records  of  the  company  did  not 
show  the  amoimt.  But  other  testunony  shows  that 
payment  for  it,  of  between  $350,000  and  $400,000  in  cash, 
was  made  within  a  few  weeks  after  the  oi^anization  of  the 
United  Company,  and  it  was  admitted,  significantly,  that 
no  inventory  was  taken  at  the  time  of  the  purchase  of 
either  the  McKay  or  Eppler  stock. 

That  the  Goodyear  and  Eppler  machines  were  sharply 
competitive  is  shown  by  the  testimony  of  both  Winslow 
and  Howe.  Winslow  testifies  that  just  before  the  con- 
solidation the  Eppler  Company  was  '' manufacturing  a 
welting  machine,  an  outsole  stitching  machine  and  two 
auxiliary  machiues"  and  that  the  Goodyear  Company 
was  making  ''a  welting  machine,  an  outsole  stitching  ma- 
chine and  auxiliary  machines  that  performed  the  same 
functions  that  the  auxiliary  machines  of  the  Eppler  Com- 
pany did,  and  a  munber  in  addition."  ^'Both  machines, " 
continues  Winslow,  ''were  being  used  in  the  manufacture 
of  men'd  welt  shoes,"  and  ''the  two  welting  machines  that 
were  being  specially  pressed  on  the  market  at  that  time 
were  the  Goodyear  machine  and  the  Eppler  machine." 
And  Howe  testifies,  "Those  two  tyi)es  of  shoes  were  well 
known  in  the  trade.  -  There  was  the  Goodyear  welt,  made 
by  the  Goodyear  welt  machines;  the  Eppler  welt,  which 
was  a  recognized  class  of  shoe.  We  didn't  know  whether 
the  manufacturers  would  prefer  .  .  •  Eppler  welts 
or  whether  they  would  prefer  Goodyear  welts." 

What  these  two  dominating  spirits  of  the  enterprise 
thought  of  their  work  at  the  stage  of  its  development 
which  we  have  thus  far  described,  is  interesting  and  illu- 
minating as  to  their  purpose.    Thus,  Winslow: 

"Immediately  after  the  organization  of  the  company 
our  welting,  outsole  stitchmg  and  lasting  machines  were 
doing  about  all  ihe  welting,  outsole  stitching  and  lasting 
that  was  being  done  in  the  United  States. 
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''Q.  And  so  with  your  heeling  and  metallic  fastening 
machines? 

''A.    Not  so  much  the  heeling.'' 

And  this  from  Howe,  "When  tiie  United  was  formed  I 
don't  remember  that  aDy  outside  concerns  were  putting 
out  lastiDg  machines/'  and  he  elsewhere  sajrs,  on  crossr- 
examination,  that  lasting  machines  of  the  Goodyear  and 
Consolidated  Companies  overlapped  in  the  work  which 
was  done  with  them  and,  if  this  was  true,  obviously  they 
must  have  been  competitors  iu  the  market. 

To  this  must  be  added  the  statements  made  in  circulars 
sent  at  this  time  to  the  smaller  stockholders  of  the  com- 
panies to  iaduce  them  to  join  in  the  combination.  Thus, 
to  stockholders  of  the  Goodyear  Company:  "The  great 
advantages  to  be  secured  by  the  control  m  one  corpora- 
tion, both  in  the  United  States  and  in  foreign  countries,  of 
the  efficient  types  of  shoe  machinery,  have  been  for  sev- 
eral years  recognized  by  the  officers  of  the  principal  shoe- 
machinery  companies.  For  more  than  a  year  your  di- 
rectors and  large  shareholders  have  been  hi  negotiation  to 
accomplish  this  end.  After  a  thorough  investigation  of  the 
financial  condition  and  the  business  of  the  shoe-machinery 
companies  named  beloW;  the  organization  of  a  corporation 
has  been  effected  under  the  laws  of  the  State  of  New 
Jersey,  to  be  known  as  the  United  Shoe  Machinery  Com- 
pany. .  .  .  The  United  Shoe  Machinery  Company 
has  already  contracted  for  more  than  a  majority  of  the 
capital  stock  of  [the  companies  named  other  than  the 
Eppler  Company  and  the  Davey  Pegging  Machine  Com- 
pany] besides  stocks  in  other  shoe-machinery  companies, 
letters  patent  and  other  property. 

"The  United  Company  wiU  also  from  time  to  time  ac- 
quire other  shoe-machinery  and  properties,  either  by  direct 
ownership  or  purchase  of  shares  of  their  stock." 

I  cannot  share  in  estimating  this  circular  as  simply  a 
naive  expression  of  unusual  business  foresight.    It  was  a 
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confidential  circular,  boldly  phrased,  perhaps  because  its 
authors  thought  that  their  combination  had  been  given 
a  character  of  merger  which  could  withstand  Govern- 
ment attack,  but  which  this  coiui)  has  since  repeatedly 
held  is  a  mere  subterfuge  of  form.  The  circular  is  an  accu- 
rate descripton  of  what  had  been  accomplished  and  of 
what,  as  we  shall  see,  the  evidence  in  the  record  shows, 
was  intended  to  be  done  in  the  future. 

It  would  seem  that  men  who  were  not  bent  upon  com- 
plete monopoly  and  control  would  have  been  satisfied  with 
the  advantages  which,  we  have  thus  seen,  those  in  this 
enterprise  clearly  held  over  any  competitors  who  might 
remain  or  who  might  appear  in  the  future.  But  that  the 
men  connected  with  the  United  Company  were  not  satis- 
fied, and  were  determined  to  make  their  control  as  perfect 
and  pennanent  as  possible,  is  shown  by  their  further  con- 
duct during  the  first  year  of  the  existence  of  that  com- 
pany, as  follows: 

Within  a  month  of  the  organization  of  the  United  Com- 
pany, on  March  1,  1899,  for  the  sum  of  $74,800  worth  of 
its  capital  stock  it  purchased  the  control  of  the  Goddu 
Company,  which  was  manufacturing  metallic  fastening 
machines,  which  competed  with  those  of  the  absorbed 
McKay  Company,  and  the  six  inventors  who  owned  the 
stock  were  boimd  by  the  contract  of  purchase  to  transfer 
to  the  United  Company  all  inventions  relating  to  shoe 
machinery,  which  they  jointly  or  severally  might  make  or 
have  any  interest  in  for  a  period  of  ten  years;  and  they  were 
also  .bound  not  to  become  interested  ''directly  or  indi- 
rectly "  for  a  like  term ''  in  the  business  of  making  and  sell- 
ing any  inventions  or  improvements  relating  in  any  way  to 
shoe  machinery,''  or  relating  in  any  way  to  the  manidfac- 
tm^  of  boots  and  shoes  or  useful  in  connection  therewith 
''without  the  consent  in  writing  of  the  United  Company." 

On  the  16th  day  of  March,  1900,  the  Company  pur- 
chased from  Winkley  and  Phillips  the  exclusive  license 
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to  use  the  inventions  and  improvements  in  sole  leveling 
machines,  described  in  ten  letters  patent  of  the  United 
States  and  in  patents  of  Great  Britain,  France  and  Ger- 
many, and  bomid  the  inventors  to  conmiunicate  to  the 
United  Company  all  inventions  ''which  they  or  either  of 
them  ahaU  hereafter  make'^  in  sole  leveling  machines  or 
sole  pressing  machines.  Howe  testifies  that  at  the  time 
of  this  purchase  the  United  Company  was  making  ma- 
chines of  the  kind,  but  of  a  different  type. 

On  August  26,  1899,  for  the  sum  of  $72,000  the  Com- 
pany purchased  the  business  of  Timothy  Bresnahan,  to- 
gether with  the  entire  capital  stock  of  the  Boston  Shoe 
Tool  Company.  It  employed  Bresnahan  as  manager  for 
two  years  and  bound  him  by  contract  not  to  thereafter 
engage  in  ''the  manufacture  of  heel  trinuning,  edge 
trimming  or  edge  setting  machines  and  tools  .  .  . 
or  of  any  .  .  .  machines,  tools  and  products  now 
[then]  made  by  him  or  by  said  Boston  Shoe  Tool  Com- 
pany,'* and  that  he  would  not  "directly  or  indirectly  aid, 
assist  or  encourage  any  competition  with  said  Boston  Shoe 
Tool  Company  or  its  business,"  but  would  do  "everything 
in  his  power  to  promote  the  interests  .of  the  United  Shoe 
Machinery  Company." 

On  October  11th  of  the  same  year,  the  Company  pur- 
chased from  one  Brewer,  for  $250  and  $5  royalty  on  each 
machine  which  should  be  manufactured,  his  appli- 
cation  for  Utters  patent  for  an  improvement  in  heel  breast- 
ing machines,  the  one  machine  he  had  manufactured  and 
the  tools  with  which  he  had  made  it,  and  it  took  an  as- 
sigmnent  from  Brewer  "of  any  and  all  inventions  he  may 
hereafter  make  relating  to  machines  for  breasting  heels  'on 
the  last.'" 

The  attempt  made  in  argument  to  justify  as  familiar 
business  practice  such  contracts  as  these,  binding  in- 
ventors from  whom  patents  and  other  property  were  pur- 
chased to  surrender  to  the  United  Company  all  of  the 
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fruits  of  their  inventive  genius  for  many  years  after  the 
purchase  and  often  for  many  years  after  their  employment 
had  ceased,  is  dismgenuous  in  the  extreme.  In  a  smgle, 
terse  sentence  this  court  has  made  conclusive  answer  to 
such  contention,  saying,  ''Even  if  separate  elements 
of  such  a  scheme  are  lawful,  when  they  are  bound  to- 
gether by  a  common  intent  as  parts  of  an  unlawful  scheme 
to  monopolize  interstate  commerce  the  plan  may  make 
the  parts  unlawful."  Svyift  &  Co.  v.  United  States,  196 
U.  S.  375;  United  Stales  v.  Reading  Co.,  226  U.  S.  324. 

On  January  13,  1900,  the  Company  purchased,  for  the 
smn  of  $38,000,  the  business  and  assets,  including  twenty 
United  States  and  foreign  patents  and  138  lasting  ma- 
chines, of  the  Seaver  Process  Lasting  Company.  This 
was  the  only  independent  company  putting  lasting  ma- 
chines on  the  market  after  the  combination  was  formed, 
and  it  removed  the  last  vestige  of  competition  in  the 
lastmg  machine  busmess. 

These  will  suffice.  They  are  typical  of  fifty-seven  pur- 
chases proved  to  have  been  made  by  the  United  Com- 
pany prior  to  the  commencement  of  this  suit;  of  shoe 
machinery  manufacturing  companies;  of  boot  and  shoe 
manufactiuing  companies;  of  patent  rights  or  applications 
for  such  rights;  and  of  the  property  and  businesses  of 
partnerships  and  corporations  engaged  in  manufactiuing 
appliances  ''calculated,"  in  the  language  of  the  charter 
of  the  company,  "directly  or  indirectly,  to  accomplish 
the  objects,  or  any  of  them,  of  the  corporation,"  and 
varying  from  sewing  machine  needles  and  awls,  to  tack- 
ing machines,  to  buttons,  brushes  and  sandpaper.  Brew- 
er's $250  application  for  a  patent  was  not  too  small  to  be 
overlooked,  and  we  shall  see  a  six  million  dollar  piir- 
chase  was  not  too  great  to  be  made  in  order  to  continue, 
to  extend,  and  to  make  secure,  the  complete  control  over 
the  business  involved,  which  was  first  attained  by  the 
consoUdation  of  the  Goodyear  and  Consolidated  Com- 


UNITED  STATES  v.  UNITED  SHOE  MACH.  CO.    87 
32.  Clarke,  J.,  dissenting. 

I)anies  and  the  purchase  of  the  McKay  and  Eppler  Com- 
panies in  1899. 

The  history  of  the  first  year  of  this  company  would  not 
be  complete  without  reference  to  the  fact  that  the  com- 
binations and  pmrchases  made  dining  that  year  resulted 
in  collecting  under  one  control  many  hundreds  of  patents 
covering  every  "shadow  of  a  shade"  of  variation  in  the 
parts  of  the  many  machines  used  in  the  manufacture  of 
shoes,  and,  it  must  be  noticed,  that  in  the  month  of 
December,  1900,  the  first  of  the  forms  of  leases  were 
developed  and  brought  into  use,  which  came  to  be  known 
in  the  trade  as  "iron  clad,"  and  which  have  been  dis- 
cussed by  Mr.  Justice  Day  in  a  dissenting  opinion  in  which 
I  cordially  concur. 

The  boot  and  shoe  trade  of  the  country  was  so  restless 
under  what  was  regarded  and  unhesitatingly  denounced 
as  a  monopoly,  stron^y  entrenched,  that  although  the 
men  engaged  in  that  trade  were  now  utterly  dependent 
upon  the  United  Company  for  the  terms  on  which  they 
might  continue  to  do  business,  at  least  two  groups  of  im- 
portant manufacturers  were  formed  before  tiie  com- 
mencement of  this  suit  for  the  purpose  of  devising,  if 
possible,  some  means  of  freeing  themselves  from  con- 
ditions which  they  regarded,  as  the  record  abundantly 
shows,  as  oppressive  and  intolerable. 

Under  the  spin*  of  this  incentive  it  came  to  pass  that  a 
large  manufacturer  of  shoes,  one  Plant,  of  Boston,  de- 
veloped a  line  of  shoe  manufacturing  machinery  so  com- 
plete in  character  that  on  May  1,  1910,  he  canceled  the 
leases  which  he  held  on  many  machines  owned  by  the  United 
Company  and  removed  them  from  his  factory,  and  adver- 
tised his  readiness  to  supply  manufacturers  with  adequate, 
and  what  was  termed,  "wonder  working  shoe  machinery." 

By  Winslow's  own  story,  negotiations  for  the  pur- 
chase of  Plant's  shoe  machinery  manufacturing  business 
by  the  United  Company  were  entered  upon  on  June  16th, 
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within  two  months  of  the  time  that  he  removed  their  ma- 
chines from  his  factory.  These  negotiations  were  inter- 
rupted on  July  5th,  and  on  the  28th  of  the  same  month  four 
suits  were  commenced  by  the  United  Company  against 
Plant,  two  more  were  commenced  on  August  11th,  two 
more  on  August  13th,  and  two  more  on  September  3rd. 
These  suits  were  in  part  to  recover  royalties  claimed  for 
the  use  of  the  United  machines  before  they  were  taken 
out  of  Plant's  factory  and  the  rest  were  to  enjoin  him  from 
usmg  his  own  machines,  on  the  ground  that  they  in- 
fringed patents  of  the  United  Company. 

Whether  as  a  result  of  this  familiar  resort  to  coercive 
measures  need  not  be  determined,  but  on  September  22nd, 
at  four  o'clock  in  the  morning,  possibly  to  anticipate  ne- 
gotiations which  were  in  progress  for  the  purchase  of 
Plant's  property  by  a  group  of  wealthy  shoe  noLanufacturers, 
the  United  Company  purchased  Plant's  shoe  machinery 
manufacturing  business  and  patents,  and  also  the  con- 
trol which  he  owned  of  the  capital  stock  of  a  shoe  man- 
ufacturing company.  The  United  Company  paid  for  these 
two  properties  six  millions  of  dollars,  plus  $122,000  for  the 
Stambon  property,  which  Plant  insisted  must  be  purchased 
as  a  part  of  the  transaction.  This  large  sum  of  money, 
larger  than  was  paid  for  either  of  the  original  constituent 
companies  of  the  consolidation,  was  not  divided  in  the 
contract  of  sale,  but  Winslow  allots  three  and  one-half 
millions  to  the  purchase  of  the  shoe  manufacturing  com- 
pany stock  and  two  and  one-half  millions  to  the  pmr- 
chase  of  the  shoe  machinery  manufacturing  company 
and  patents.  Even  this  division,  it  will  be  observed,  al- 
lows two  and  one-half  millions  of  dollars  to  be  paid  for  the 
Plant  machinery  company  property  and  patents,  which 
it  is  now  argued  were  of  little  value  and  at  best  were  in- 
fringements of  patents  owned  by  the  United  Company. 
Mr.  "Winslow,  however,  thought  better  of  them,  for  he 
says  they  were  "almost  invaluable"  to  his  company. 
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It  is  impossible  for  me  to  understand  how  the  transao- 
tion,  thus  described  in  Winslow's  own  words,  can  fail  to 
convince  any  one  who  reads  or  hears  the  description,  that 
the  Plant  Company  was  a  formidable  competitor,  actual 
and  potential,  of  the  United  Company,  and  that  the  great 
simi  of  money  paid  to  control  it  was  paid  to  stifle  and  re- 
strict competition.  Standing  alone  it  shows  the  defendant 
to  be  an  unmistakable  offender  against  the  Anti-Trust 
Law,  but  when  taken  together  with  the  origin  of  the  com- 
pany and  with  tibe  history  of  the  conduct  of  it,,  a  small 
but  typical  part  of  which  we  have  described,  it  seems  to 
me  a  flagrant  and  an  all  but  confessed  offender  against 
that  law,  as  it  has  been  repeatedly  interpreted  by  this 
court,  United  States  v.  American  Tobacco  Co.,  221  IT.  S. 
106,  179;  United  States  v.  Reading  Co.,  226  IT.  S.  324; 
United  States  v.  Patten,  226  IT.  S.  525;  Eastern  States  Re- 
tail Lumber  Dealers'  Assn.  v.  United  States,  234  IT.  S.  600, 
and  against  the  policy  of  the  law  as  expressed  in  the  act 
of  Congress. 

I  shall  add  only  the  convincing  statement  as  to  the 
complete  a^ndancy  which  the  combination  has  attamed 
over  the  important  branch  of  the  industry  of  the  ooimtry 
selected  for  its  control,  which  is  shown  in  the  following 
results  tabulated  in  the  brief  of  the  Government  from  the 
testimony,  and  from  which  all  elements  seriously  disputed 
by  counsel  for  defendants  have  been  excluded: 

Machines  in  use  in  this  country.  dSSSlS.  KbeS 

Lasting  machines 7,496  7 

Standard  screw  machines 409  None. 

Pegging  machines 146  None. 

Tacking  machines 3,488  6 

Welt  sewing  machines 2,527  142 

Outsole  stitching  machines 2,676  758 

Loose-nailing  machines 1,835  24 

Heeling  machines 2,019  17 
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Further  details  could  not  add  to  the  effect  of  the  large 
outline  we  have  thus  presented.  This  is  not  a  case  to  be 
decided  Upon  the  detailed  statements  of  individuals  as  to 
their  intentions  or  upon  refined  distinctions  as  to  the  ap- 
plication of  the  patent  law.  The  design  was  a  large  one, 
comprehensively  conceived  and  boldly  executed.  The 
dominating  spirits  of  the  enterprise,  with  the  advantage 
of  knowing  precisely  what  they  wished  to  accomplish,  re- 
jected a  ''harmonious  arrangement"  of  their  interests  as 
tmlawful,  but  to  accomplish  the  same  end  they  adopted 
the  scheme  of  merger,  since  condemned  by  this  court  as 
a  mere  "subterfuge  of  form.'' 

The  trade  recognized  the  combination  as  a  monopoly 
from  the  beginning,  and  for  years  struggled  in  vain  to  free 
itself  by  organizing  competing  interests ;  the  Judiciary  Com- 
mittee of  the  House  of  Representatives,  when  the  Clayton 
Bill  was  under  consideration,  reported  as  the  result  of  its 
investigations  that  the  company  appeared  to  be  "a  mo- 
nopoly that  owns  and  controls  the  entire  machinery  now 
being  used  by  all  great  manufacturing  houses  of  the 
United  States"  and  with  a  record  before  me  such  as  in 
outline  I  have  detailed,  it  is  impossible  for  me  to  agree 
that  this  now  securely  entrenched  monopoly  is  an  in- 
nocent result  of  normal  business  development. 

The  difficulties  of  bringing  the  defendants  within  the 
restraints  of  the  law,  which  are  regarded  by  the  court 
as  all  but  insurmountable,  seem  imimpressive  in  the  pres- 
ence of  the  resolute  manner  with  which  this  court  dealt 
with  difficulties  quite  as  complex  and  interests  vastly 
greater  in  the  Northern  SecuritieSy  Standard  Oil  [221  U.  S.  1] 
and  American  Tobacco  Co.  Cases,  supra.  In  the  last  named 
of  these  cases  it  was  foimd  unnecessary  "in  order  to  give 
effect  to  the  requirements  of  the  statute"  to  apply  the 
remedy  of  restraining  the  movement  of  the  products  of 
the  combination  in  interstate  commerce,  or  that  of  ap- 
pointing a  receiver  for  the  property  of  the  offender,  for 


McGINIS  «>.  CALIFORNIA.  91 

32.  ^ilabus. 

the  simple  declaration  by  the  court  of  its  readinesis  to 
resort  to  either  or  both  of  these  effective  remedies,  if  the 
conduct  of  the  parties  or  the  exigencies  of  the  situation 
should  require  it,  served  in  that  case,  as  it  would  in  this, 
to  open  the  way  for  bringing  the  powerful  int^:^ts  in- 
volved into  obedience  to  the  law. 

Convinced  as  I  am,  by  a  most  careful  study  of  this  rec- 
ord, that  the  United  Shoe  Machinery  Company  is  a  com- 
bination in  restraint  of  interstate  trade  and  comonerce; 
that  it  was  designed  to  and  actually  does  monopolize  a 
large  part  of  that  trade  and  commerce,  and  that  it  tibere- 
f ore  is  a  continuing  violation  of  both  §§  1  and  2  of  the 
Anti-Trust  Act  of  July  2,  1890,  I  am  obliged  to  dissent 
from  tibe  opinion  and  judgment  of  the  court. 

I  am  authorized  to  say  that  Mr.  Justice  Day  and  Mr. 
Justice  Pitney  concur  in  this  dissent. 


>*•»< 
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ERROR   TO   THE   8TTFEBI0R   COURT   OF   IMPERIAIj  COUNT7, 

STATE  OF  CALIFORNIA. 

No.  133.    Argued  April  26,  1018.— Decided  May  20,  1018. 

Upon  the  question  whether  opium  was  in  transit  through  California 
to  Mexico,  or  was  in  possession  of  defendants  in  violation  of  the 
state  law,  evidence  that  the  purpose  of  a  customs  officer  in  weighing 
it  at  the  boundary  with  the  assistance  of  one  of  the  defendants  was 
to  make  out  papers  necessary  for  the  exportation,  and  that  de- 
fendants had  authority  from  the  Treasury  Department  to  export, 
was  competent  in  a  prosecution  for  unlawful  possession,  and  its 
exclusion  by  the  state  court  denied  a  federal  right  of  the  defendants 
arising  under  the  commerce  clause. 

Reversed. 
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Thb  case  is  stated  in  the  opinion. 

Mr.  William  Sea,  Jr.,  with  whom  Mr.  Frederick  S.  Tyler 
was  on  the  brief,  tor  plaiQtiff s  in  error. 

Mr.  James  M.  Oliver ,  with  whom  Mr.  Thomae  E.  Ha»en 
was  on  the  brief,  for  defendant  in  error. 

Mr.  Justice  McEsnna  delivered  the  opinion  of  the 
court. 

This  case  is  here  to  review  a  judgm^it  of  the  Superior 
Co\irt  modifying  and  aflSrming  as  modified  a  judgment 
pronounced  against  pkuntiff s  in  error  (whom  we  shall  call 
defendants)  after  a  verdict  of  a  jury  finding  them  guilty 
of  violating  a  law  of  the  State  entitled  ''An  Act  to  r^- 
ulate  the  sale  and  use  of  poisons  in  the  State  of  Cal- 
ifornia and  providing  a  penalty  for  the  violation  thereof.'' 
[Stats.  1913,  c.  342,  p.  692.] 

The  action  was  commenced  by  filing  a  verified  com- 
plaint in  a  justice's  court  of  the  county  charging  them 
with  having  in  their  possession  at  Calexico  in  that 
county  a  preparation  of  opium  containing  more  than 
two  grains  of  opium  to  the  fiuid  otmce,  they,  tiie  defend- 
ants, not  being  within  any  of  the  exertions  of  the  statute. 

Their  trial  was  by  jury  which  returned  a  verdict  of 
guilty  agsdnst  them,  and,  after  motion  for  new  trial  made 
upon  the  rulings  hereinafter  stated  and  denied,  judg- 
ment was  entered  fining  each  of  them  in  the  sum  of  $300, 
the  imprisonment  to  be  suspended  during  good  be- 
havior if  the  fine  be  paid.  It  was  further  adjudged  that 
untQ  the  fine  be  paid  each  should  be  imprisoned  in  the 
county  jail  one  day  for  each  dollar  of  the  fine  not  ex- 
ceeding 180  days. 

On  appeal  to  the  Superior  Court  of  the  county  the 
judgment  was  reversed  as  to  imprisonment  until  tiie  fine 
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be  paid;  in  all  else  aflSirmed.    This  writ  of  error  was  then 
allowed  by  the  presiding  judge. 

The  case  is  in  narrow  compass.  The  charge  was,  as  we 
have  seen,  that  the  defendants  had  opium  in  their  posses* 
sion  in  violation  of  the  statute  of  the  State.  The  de- 
fense was,  among  others,  that  the  opium  was  in  transit 
from  St.  Louis,  Missouri,  to  Mexicali,  Mexico.  The  latter 
town  and  Calexico  are  really  but  one,  having,  however, 
different  names  and  being  in  different  countries — ^the 
international  boimdary  being  a  street. 

Necessarily  the  United  States  custom  house  is  in 
Calexico,  and  to  the  practical  singleness  of  the  towns  is 
added  the  fact  that  Wells,  Fargo  &  Company,  the  carrier 
of  the  drug  from  St.  Louis,  has  its  terminal  in  Calexico 
and  has  the  same  office  that  the  custom  house  broker  has, 
whose  relations  with  defendants  were  the  subject  of  testi- 
mony and  contention. 

It  is  clear,  however,  that  the  drug  was  shipped  from 
St.  Louis  and  could  have  been  carried  by  Wells,  Fargo  & 
Company  no  farther  than  Calexico  and  that  the  con- 
signees could  have  paid — ^indeed,  had  to  pay,  and  did 
pay — the  express  charges  at  that  place,  and  could  have 
received  the  drug  upon  payment.  It  is  in  dispute  whether 
they  did  or  whether  one  McCoy,  the  custom  house  broker, 
received  it  and  weighed  it,  assisted  by  Yoimg.  The 
weighing,  it  was  testified,  was  made  necessary  by  the  re- 
quirement of  the  law  of  Mexico.  It  was  therefore  a  dis- 
pute of  fact  or  inference  in  the  case  whether  Young  re- 
ceived the  drug  or  McCoy  did  as  a  customs  officer  and 
that  Young  did  no  more  than  assist  in  the  preparation 
of  the  shipment  to  Mexico,  not  participating  in  the  posses- 
sion. 

In  explanation  of  the  situation  Yoimg  testified  that  he 
did  not  remove  the  box  (it  was  quite  large  and  weighed, 
with  contents,  72  pounds  and,  we  may  say  in  passing, 
was  valued  at  $960.00)  or  take  possession  of  it,  arrange- 
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ments  having  been  made  with  McC!oy  to  have  the  box 
taken  to  Mexicali;  he,  McCoy,  being  a  common  carrier. 
And  he  testified  that  McCoy  weighed  its  contents.  He 
was  then  asked  the  question  if  he  knew  why  McCoy 
weighed  the  contents.  The  question  was  objected  to  as 
immaterial  on  the  groimd  that  it  made  no  difference  what 
the  purpose  of  weighing  the  contents  was.  The  objection 
was  sustained  and  counsel  for  Yoimg  replied,  ''We  want 
to  show  that  Mr.  McCoy  was  to  make  out  the  American  and 
^lexican  papers  for  the  exportation  of  the  box  to  McGinis 
and  Young  at  Mexicali."  The  question  was  then  put 
whether  McGinis  and  Young  had  authority  to  export  the 
opium  that  was  seized.  Again  the  attorney  for  the  State 
objected,  saying,  ''It  can  have  no  bearing  in  this  case. 
It  is  only  a  question  of  possession."  The  objection  was 
sustained,  to  which  it  was  replied  by  defendants'  attorney, 
"If  the  court  will  not  permit  us  to  put  in  our  defense  as  to 
having  permission  and  authority  to  export  the  opium, 
cocaine  and  morphine  mentioned  in  interstate  and  foreign 
commerce  imder  the  regulations  of  the  Treasury  Depart- 
ment of  the  United  States,  the  defendants  will  rest." 

A  series  of  instructions  were  asked  by  defendants  to  be 
given  which  expressed  the  supremacy  of  Congress  over 
interstate  and  foreign  commerce  and  that  therefore,  even 
if  defendants  had  control  of  the  opium,  if  it  was  in  transit 
or  being  transported  from  the  United  States  to  Mexico 
through  a  chain  of  carriers,  then  the  defendants  did  not 
have  possession  of  the  opium  in  violation  of  the  law  of  the 
State,  and  that  it  was  the  duty  of  the  jury  to  acquit  them. 
The  instructions  were  refused. 

It  is  clear,  therefore,  that  defendants  asserted  rights 
under  the  conmierce  clause  of  the  Constitution  and  that 
the  evidence  ruled  out  as  immaterial  was  offered  to  sustain 
them.  It  was  certainly  pertinent  and  the  circumstances 
of  the  case  and  the  evidence  made  it  competent.  In  other 
words,  there  was  a  dispute  as  to  whether  defendants  had 
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taken  possession  of  the  ppium-rof  which  the  jury  were 
to  be  the  judges,  not  the  court — and  whether  the  drug  was 
in  transit;  and  the  conditions  of  transit  were  elements  to 
be  considered. 

The  jvdgment  of  the  Superior  Court  is  reversed  and  the 

case  remanded  for  further  proceedings  not  inconsistent 

with  this  opinion. 


■*♦•■ 
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STATE   OF  CAUFORNIA. 
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In  a  prosecution  for  having  cocaine  in  possession  in  violation  of  a 
state  law,  it  is  a  defense  that  the  drug  was  in  transit  through  the 
State  to  an  adjacent  foreign  country;  and  defendants  are  entitled 
to  prove  such  fact  in  the  state  court  and  therein  to  escplain  their 
relations  to  the  shipment  at  the  international  boundary  where 
they  are  charged  with  having  taken  the  unlawful  possession.  Mc- 
Ginis  V.  California,  arUe,  91. 

Error  in  excluding  such  evidence  heldy  m  the  circumstances  of  this 
case,  not  to  have  been  made  harmless  by  proof  that  more  of  the 
drug  was  added  at  the  iuternational  boundary,  where  the  whole 
prosecution  was  based  upon  the  original  shipment  and  such  proof 
involved  only  one  of  the  defendants,  and  cross-examioation  upon  it 
was  not  allowed,  and  the  source  of  the  added  drug  was  not  shown. 

Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  WiUiam  Sea,  Jr.,  with  whom  Mr.  Frederick  S.  Tyler 
was  on  the  brief ,  for  plaintiffs  in  error. 

Mr.  James  M.  Oliver,  with  whom  Mr.  Thomas  E.  Haven 
was  on  the  brief,  for  defendant  in  error. 
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Mb.  Justice  McEenna  delivered  the  opini<m  oi  the 
court. 

This  case  was  submitted  with  No.  133/ an(e,  91. 

As  in  the  latter  case  plaintiffs  in  error,  whom  we  shall 
call  defendants,  were  charged  in  a  justice's  court  of 
Imperial  CJoimty  with  having  cocaine  in  their  pnossession 
in  a  quantity  forbidden  by  the  statute  of  the  State  reg- 
ulating the  sale  and  use  of  poisons.  After  trial  and  verdict 
of  guilty,  there  was  judgment  exactly  the  same  as  in  No. 
133,  wMch  judgment,  after  motion  for  new  trial  made  and 
denied,  and  upon  appeal  to  the  Superior  Court  of  the 
county,  was  modified,  and  as  modified  affirmed  as  in  that 
case. 

The  drug  was  shipped  from  St.  Louis  in  the  same. box 
as  the  opium  in  case  No.  133.  The  testimony  in  this  case, 
however,  as  to  its  being  in  transit  to  Mexico  is  some- 
what fuller.  In  addition  to  the  exclusion  of  such  testi- 
mony the  defendants  were  prevented  from  showing  per- 
mission from  the  Treasuiy  Department  to  export  a 
quantity  of  cocaine  to  Mexico.  Such  permission  and  the 
piupose  of  weighing  the  contents  of  the  box  were  decided 
to  be  immaterial,  possession  alone  being  determinative 
of  guilt. 

We  think  the  rulings  were  error.  But  it  is  said  that  the 
error  was  without  detriment  to  defendants;  that  the  testi- 
mony showed  that  there  were  only  100  oimces  of  cocaine 
in  the  original  package  from  St.  Louis  and  that  85  ounces 
were  added  in  the  repacking.  However,  it  is  not  shown 
from  whence  it  came,  and  the  trial  of  the  case  and  the  sub- 
mission of  it  were  based  on  the  shipment  from  St.  Louis. 
The  judgment  of  the  Superior  Court  was  rendered  in  both 
actions  and  made  no  distinction  between  them.  And,  be- 
sides, McGinis  was  not  shown  to  have  had  any  connecticm 
with  the  85  ounces,  and  we  may  remark  that  cross-ex- 
amination as  to  the  fact  was,  on  the  objection  of  the 
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prosecution^  prevented.  We  think;  therefore,  the  error 
in  excluding  the  testimony  cannot  be  said  to  have  been 
without  detriment  to  defendants. 

The  court  was  asked  to  instruct  the  jury  as  in  No.  133 
and  refused.  '  It  gave,  however,  a  number  of  instructions 
requested  by  the  prosecution,  some  abstract,  as  to  the 
extent  of  the  police  power  of  the  State,  and  others  directed 
to  the  effect  of  possession  of  the  drug,  if  foimd  by  the  jury, 
and  its  determination  of  defendants'  guilt.  We  do  not 
consider  it  necessary  to  comment  upon  them  further  than 
to  say  that  they  give  emphasis  to  the  rulings  upon  the 
testimony  offered  by  the  defendants. 

The  jvdgmerU  of  the  Superior  Court  is  reversed  and  the 

case  remanded  for  further  proceedings  not  incansisteht 

with  this  opinion. 


••••»• 


ERIE  RAILROAD  COMPANY  v.  HILT,  AN  INFANT, 
BY  HIS  NEXT  FRIEND,  ET  AL. 

CERTIOBARI  TO  THE  CIRCT7IT  COUBT  OF  APF9BAL8  FOB  THS 

THiBD  CIBCUIT. 

No.  846.    Argued  May  3,  1918.— Decided  May  20,  1918. 

The  New  Jersey  law  providing  that  any  person  injured  by  engine  or 
car  while  walking,  standing  or  playing  on  any  raihx)ad  shall  be 
deemed  to  have  contributed  and  shall  not  recover  from  the  company 
(Comp.  Stats.,  1911,  p.  4245),  applies  to  a  boy  less  than  seven  years 
old. 

In  the  absence  of  a  decision  of  the  state  supreme  court,  this  court  in- 
clines to  follow  an  intermediate  appellate  tribunal  in  construing  a 
state  statute. 

When  the  injured  child's  object  in  reaching  under  a  car  was  to  recover  a 
plaything,  hdd  there  was  no  basis  for  implying  an  invitation  on  the 
part  of  the  railroad  company. 

246  Fed.  Rep.  800,  reversed. 
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Thb  case  is  stated  in  the  opinion. 

Mr.  George  S.  Hobart,  witli  whom  Mr.  Oilbert  Collins 
was  on  the  brief,  for  petitioner. 

Mr.  Raymond  Dawson,  with  whom  Mr.  James  J.  Mur- 
phy, Mr.  Edwin  F.  Smith  and  Mr.  Samuel  Greenstone  were 
on  the  brief,  for  respondents : 

The  statute  does  not  apply  to  infants  of  tender  years.  Iii 
Barcolini  v.  Atlantic  City  &  Shore  R.  R.  Co.,  82  N.  J.  L.  107, 
the  New  Jersey  Supreme  Court  held  that  the  statute  ap- 
plied to  an  infant  of  the  age  of  21  months.  The  Court  of 
Errors  and  Appeals  (the  highest  court  of  that  State) 
has  never  passed  upon  the  question,  and  the  decision  of  the 
Supreme  Court  is  not  binding  upon  the  federal  courts. 

While  it  may  be  true  that  the  statute  was  passed  to 
prevent  accidents  on  railroads,  and  to  discourage  the 
walking,  standing  or  playing  on  railroad  tracks  of  persons 
who  have  arrived  at  such  an  age  as  to  fuUy  appreciate 
the  dangers  of  so  doing,  yet  to  apply  the  terms  thereof  to 
infants  of  such  tender  years  as  to  be  incapable  of  caring 
for  their  own  safety  seems  harsh  and  inhumane,  and  not  in 
accordance  with  the  true  intent  of  the  legislature.  It  has 
always  been  the  policy  of  the  State  to  safeguard  the  life 
and  limb  of  its  citizens,  and  particularly  those  too  young 
to  take  care  of  themselves. 

While  there  are  decisions  by  the  coiui;s  of  New  Jersey 
holding  that  one  going  upon  the  lands  of  another  as  a  tres- 
passer or  mere  licensee  can  recover  from  the  owner  only 
in  case  of  injiuy  wilfully  or  wantonly  inflicted,  there  fs 
no  such  settled  rule  of  law  established  by  the  decisions  of 
the  New  Jersey  tribunal  of  last  resort  as  would  be  bind- 
ing upon  the  federal  courts  imder  the  circimistances  of  this 
case.    Snare  &  Triest  Co.  v.  Friedman,  169  Fed.  Rep.  1, 15. 

The  federal  courts,  realizing  the  inability  of  children 
of  tender  years  to  care  for  themselves,  and  the  dangers 
which  their  impulsiveness  and  thoughtlessness  leads  them 
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into^  have  refused  to  hold  that  when  attracted  and  enticed 
into  a  place  of  danger  for  the  purpose  of  play^  they  cannot 
recover  for  injuries  received  due  to  the  owner's  negli- 
gence^  where  the  owner  knew^  or  had  reason  to  know, 
of  the  custom  of  such  children  to  be  at  such  place.  Badl- 
road  Co.  v.  Stout,  17  Wall.  657. 

The  wording  of  the  statute  plainly  indicates  that  there 
must  be  a  voluntary  action  upon  the  part  of  the  person 
injured,  accompanied  by  an  understanding  of  the  action 
tsken.  Surely  an  idiot  or  insane  person  straying  on  to  a 
railroad  track  and  injured  by  a  train  could  not  be ''  deemed 
to  have  contributed  to  the  injury  sustained"  by  him. 
See  State  v.  Brawn,  38  Kansas,  390.. 

This  court  has  held  that  an  infant  of  tender  years  can- 
not be  guilty  of  contributory  negligence.  How,  then, 
could  such  a  one,  injured  while  on  a  railroad  track,  be 
"deemed  to  have  contributed  to  the  injury  sustained? '' 
Had  the  legislature  intended  the  statute  to  be  applicable 
to  such  infants,  it  would  have  said  so.  ErU  B.  R.  Co.  v. 
Swideraki,  197  Fed.  Rep.  521. 

For  years  prior  to  the  accident  such  infants  had  been 
accustomed  to  play  in  and  upon  the  tracks  at  this  point, 
and  in,  upon  and  between  railroad  cars  standing  thereon. 
Of  these  facts  the  defendant  had  actual  knowledge;  all 
of.  its  servants  workmg  nearby  knew  of  it,  and  the  crew 
of  the  train  which  backed  into  the  cars  where  the  plainti£f 
was,  knew  of  it.  By  pennitting  children  of  tender  years 
so  to  play  upon  said  railroad  tracks,  and  in,  about  and  be- 
tween said  cars,  \he  defendant  unpliedly  invited  them  so  to 
do.  Kaffe  v.  MilwavJkee  &  St.  Paul  R.  R.  Co.,  21  Minne- 
sota, 207,  211;  Unim  Pacific  R.  R.  Co.  v.  McDonald,  152 
U.  S.  262;  Cooley  on  Torts,  c.  10,  p.  303.  The  defendant 
could  not  invite  the  plaintiff  upon  its  premises  and  then 
interpose  the  statute  as  a  defense  to  an  action  to  recover 
damages  for  injuries  inflicted  upon  him  by  reason  of  its 
negligence. 
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Mb.  Justice  Holuqbs  deliveied  the  opinion  of  the  court. 

This  is  an  action  for  personal  injuries  caused  by  the 
plaintiff  being  run  ov^  on  a  siding  of  the  defendant's 
railroad  at  Garfield,  New  Jersey,  i  The  plaintiff  was  a  boy 
less  than  seven  years  old  and  had  been  playing  marbles 
near  the  siding  when  a  marble  rolled  under  a  car.  The 
boy  tried  to  reach  the  marble  with  his  foot  and  while  he 
was  doing  so  the  car  was  backed  and  his  left  leg  was  so 
badly  hurt  that  it  had  to  be  cut  off.  A  statute  of  New 
Jersey  provides  that  ''if  any  person  shall  be  injured  by 
an  engine  or  car  while  walking,  standing  or  playing  on  any 
railroad,  .  .  .  such  person  shall  be  deemed  to  have, 
contributed  to  the  injury  sustained,  and  shall  not  recover 
therefor  any  damages  from  the  company  owning  or  oper- 
ating said  railroad, "  with  a  proviso  that  the  section  shall 
not  apply  to  the  crossing  of  a  railroad  at  a  lawful  crossing. 
General  Railroad  Law,  §55;  Compiled  Stats.,  1911,  p. 
4245,  citing  P.  L.  1903,  p.  673.  The  trial  court,  notwith- 
standing this  statute,  allowed  the  plaintiff  to  go  to  the 
jury  and  to  obtain  and  keep  a  verdict,  following  such 
precedents  in  the  circuit  as  Erie  R.  R.  Co.  v.  Swiderakif 
197  Fed.  Rep.  521,  and  the  judgment  was  aflSrmed  by  the 
Circuit  Court  of  Appeals.    246  Fed.  Rep.  800. 

The  ground  of  the  decision  seemingly  is  that  the  statute 
does  not  appear  beyond  doubt  to  apply  to  very  young 
infants,  although  the  word  "playing"  sufficiently  in- 
dicates that  it  had  minors  in  view,  even  if  the  absoluteness 
of  the  opening  phrase  ''any  person"  were  not  enough  to 
exclude  the  reading  in  of  exceptions  by  the  Court.  The 
words  of  the  statute  seem  to  us  to  require  a  different  con- 
struction from  that  adopted  and  they  have  been  given 
their  full  literal  meaning  by  the  Supreme  Coiui;  of  the 
State  in  the  case  of  an  infant  younger  than  the  plaintiff. 
Barcolini  v.  AUAniic  City  &  Shore  R.  R.  Co.,  82  N.  J.  L. 
107.    In  view  of  the  importance  of  that  tribunal  in  New 
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Jersey^  although  not  the  highest  Court  in  the  State,  we 
see  no  reason  why  it  should  not  be  followed  by  the  Courts 
of  the  United  States,  even  if  we  thought  its  decision  more 
doubtful  than  we  do. 

There  is  no  ground  for  -the  ai^ument  that  the  plain- 
tiff was  invited  upon  the  tracks.  Temptation  is  not  always 
invitation.  Delaware,  Lfockawanna  &  Western  R.  R.  Co. 
V.  Reich,  61  N.  J.  L.  635.  HoJbrook  v.  Aldrich,  168  Mas- 
sachusetts, 15,  16.  Romana  v.  Boston  Elevated  Ry.  Co., 
218  Massachusetts,  76.  In  this  case  too  the  plaintiff  was 
not  moved  by  the  temptation,  if  any,  offered  by  the  cars, 
but  by  the  wish  to  recover  his  marble.  Therefore  it  is  un- 
necessary to  consider  whether  an  express  invitation  would 
have  affected  the  case,  or  what  conclusion  properly  could 
be  drawn  from  the  fact  that  children  had  played  in  that 
neighborhood  before  and  sometimes  had  been  ordered 
away.  The  statute  seemingly  adopts  in  an  imqualified 
form  the  poUcy  of  the  common  law  as  understood  we  be- 
lieve  in  New  Jersey,  Massachusetts,  and  some  other  States, 
that  while  a  landowner  cannot  intentionally  injure  or  lay 
traps  for  a  person  coming  upon  his  premises  without  li- 
cense, he  is  not  boimd  to  provide  for  the  trespasser's  safety 
from  other  imdisclosed  dangers,  or  to  interrupt  his  own 
otherwise  lawful  occupations  to  provide  for  the  chance 
that  someone  may  be  unlawfully  there.  Turess  v.  New 
York,  Susquehanna  &  Western  R.  R.  Co.,  61  N.  J.  L.  314. 
Delaware,  Lackawanna  &  Western  R.  R.  Co.  v.  Reich; 
HcHbrook  v.  Aldrich;  Romana  v.  Boston  Elevated  Ry.  Co., 
supra. 

Judgment  reversed. 

In  the  absence  of  a  decision  of  the  highest  Court  of 
New  Jersey  holding  otherwise,  Mb.  Justice  Day  and 
Mb.  Justice  Clabke  are  of  opinion  that  the  Circuit 
Court  of  Appeals  was  right  in  holding  the  statute  inap- 
plicable to  a  child  of  seven,  and  therefore  dissent. 
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CARNEY  V.  CHAPMAN  ET  AL. 

ERROR  TO  THE  SUPREME  COURT  OF  TOB   STATE  OF 

OKLAHOBfA. 

No.  281.    Argued  May  1, 1918.— Decided  May  20»  1918. 

The  construction  of  an  act  of  Congress  may  be  involved  by  implica- 
tion so  as  to  present  a  federal  question. 

Evidence  that,  notwithstanding  a  tribal  law  of  1876  directing  that  mar- 
riages be  solemnized  by  judge  or  preacher,  it  was  customary  among 
the  Chickasaws  to  disregard  such  ceremonies,  with  evidence  that 
two  Indians  held  themselves  out  as  man  and  wife  and  were  reputed 
married,  held  enough  to  warrant  a  finding  of  marriage  contracted 
under  the  tribal  customs,  within  the  meaning  of  the  Act  of  Congress 
of  May  2, 1890,  ratifying  marriages  theretofore  contracted  under  the 
laws  or  tribal  customs  of  Indian  nations  of  the  Indian  Territory. 

158  Pac.  Rep.  1125,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Kirhy  Fiizpatrick  for  plaintiff  in  error. 
Mr.  W.  C.  Duncan  for  defendants  in  error. 

Mr.  Justice  Holbces  delivered  the  opinion  of  the  court. 

This  is  a  suit  by  the  defendant  in  error  J.  C.  Chapman 
to  recover  possession  of  certain  land  and  to  have  his  title 
quieted  against  the  claims  of  Lottie  Carney,  the  plaintiff 
in  error,  and  of  the  Albersons,  the  other  defendants  in 
error.  The  right  of  possession  is  immaterial  now,  but  there 
was  a  judgment  quieting  the  title  of  the  plaintiff  against 
the  above  named  parties  which  was  affirmed  by  the  Su- 
preme Court  of  the  State  and  in  which  error  is  alleged  by 
Lottie  Carney.  The  land  was  allotted  to  John  Alberson, 
a  Chickasaw  Indian,  who  was  averred  by  the  plaintiff  to 
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be  the  lawful  son  of  Charles  Puller,  a  Chickasaw,  and 
Louisa  James,  an  Indian  woman.  She  died  and  later 
Alberson  died  leavmg  PuUer  his  sole  heir,  if  PuUer  was 
married  as  alleged.  Puller  conveyed  to  the  plaintiff .  The 
defendants  denied  the  marriage  and  if  they  were  right 
Lottie  Carney  is  Alberson's  heir. 

If  any  federal  question  is  presented  in  the  case  it  arises 
under  the  Act  of  Congress  of  May  2,  1890,  c.  182,  §  38,  26 
Stat.  81,  98,  by  which  all  marriages  theretofore  "con- 
tracted under  the  laws  or  tribal  customs  of  any  Indian 
nation '^  located  in  the  Indian  Territory  are  declared  valid. 
The  date  of  the  supposed  marriage  was  in  1887  and  there- 
fore if  it  complied  with  the  terms  of  the  act  it  was  vali- 
dated if  not  valid  before.  The  plaintiff  in  error,  after 
asking  instructions  as  to  what  constituted  a  common  law 
marriage  that  were  given  in  substance,  asked  for  another 
that  a  common  law  marriage  was  not  recognized  by  the 
Chickasaws  and  that  a  marriage  of  Chickasaws  without  a 
compliance  with  their  laws  was  void.  Taking  all  the  re- 
quests for  rulings  and  the  rulmgs  together  we  are  incUned 
to  agree  with  the  Court  below  that  common  law  marriage 
and  marriage  under  the  customs  of  the  tribe  were  used  as 
equivalent  phrases  and  to  assume  in  favor  of  the  plaintiff 
in  error  that  the  request  means  that  a  marriage  of  Chick- 
asaws although  in  accord  with  their  customs  was  invalid 
under  a  Chickasaw  Act  of  October  12, 1876,  imless  solem- 
nized by  a  judge  or  ordained  preacher  of  the  Gospel.  This 
assumption  would  seem  to  carry  with  it  the  implication 
that  the  act  of  Congress  did  not  validate  a  marriage  in  ac- 
cordance with  still  prevailing  custom  if  no  judge  or 
preacher  added  his  sanction,  and  so  to  ask  a  construction 
of  that  act  that,  again  by  implication,  was  refused. 

In  thb  somewhat  remote  way  a  federal  question  is 
opened,  but  it  cannot  profit  the  plaintiff  in  error.  There 
was  some  evidence  that  Charles  Puller  and  Louisa  James 
held  themselves  out  as  man  and  wife  and  were  reputed 
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married.  There  was  evidence  also  that  it  was  customary 
to  disregard  solemnization  before  a  judge  or  preacher. 
It  would  be  going  somewhat  far  to  construe  the  Cliick- 
asaw  statute  as  purporting  to  invalidate  marriages  not 
so  solemnizejl.  The  act  of  Congress  made  valid  marriages 
imder  either  custom  or  law.  Whatever  may  be  the  req- 
uisites to  satisfy  that  act  the  above  mentioned  evidence 
warranted  a  finding  that  they  had  been  complied  with;  as 
is  expressly  provided  by  statute  for  the  case  of  a  marriage 
of  a  white  man  with  an  Indian  woman.  Act  of  August  9, 
1888,  c.  818,  §  3, 25  Stat.  392.  The  reason  for  the  rule  is 
stronger  here. 

Judgment  affirmed. 
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WESTERN  UNION  TEUEGRAPH  COMPANY  ET 
AL.  V.  FOSTER  AND  MACLEOD  ET  AL.,  MEM- 
BERS OF  THE  PUBLIC  SERVICE  COMMISSION 
OF  MASSACHUSETTS. 

WESTERN  UNION  TEUEGRAPH  COMPANY  ET 
AL.  V.  MACLEOD  ET  AL.,  CONSTITUTING  THE 
PUBLIC  SERVICE  COMMISSION  OF  THE  COM- 
MONWEALTH OF  MASSACHUSETTS. 

ERROR  TO  THE  SUPREBdnB  JUDICIAL  COURT  OF  THE  STATE  OP 

MASSACHUSETTS. 

NOBUE,  AS  PRESIDENT  OF  THE  NEW  YORK 
STOCK  EXCHANGE,  v.  WESTERN  UNION  TEL- 
EGRAPH COMPANY  ET  AL. 

NOBLE,  AS  PRESIDENT  OF  THE  NEW  YORK 
STOCK  EXCHANGE,  v.  UNITED  TELEGRAM 
COMPANY  ET  AL. 

APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  MASSACHUSETTS. 

Noe.  274,  275,  419,  420.    Ai^ed  April  29,  30,  1918.— Decided  May  20, 

1918. 

The  New  York  Stock  Exchange,  for  lump  sxims,  contracted  with  tel- 
egraph companies  to  furnish  them  continuous  stock  quotations,  to 
be  furnished  by  them  in  turn  to  their  subscribers  by  ticker  service; 
each  subscriber's  application  must  be  subject  in  tenns  to  his  being 
approved  by  the  Exchange  before  it  became  effective,  and  must 
authorize  the  company  to  discontinue  his  service  whenever  so  di- 
rected by  the  Exchange,  the  contract  declaring  that  the  Exchange 
reserved  these  rights  to  prevent  improper  use  of  the  facts.  Under 
this  arrangement,  the  quotations,  as  received  from  the  Exchange  in 
New  York,  were  wired  in  Morse  code  to  Boston  where  they  were 
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decoded  and  wired  to  the  tickers,  the  wires  of  other  companies  bdng 
in  part  used  in  the  process.  Held,  that  the  transmission  of  the  quota- 
tions remained  interstate  commerce  until  completed  in  the  sub- 
scribers' offices,  and  that  an  order  of  a  Massachusetts  conmiission, 
requiring  the  companies  to  cease  discriminating  against  a  would-be 
subscriber  whom  the  Exchange  disapproved,  was  a  direct  inter- 
ference with  such  commerce,  not  sanctioned  under  the  police  power 
of  the  State  or  its  power  over  streets  crossed  by  the  telegraph,  which 
infringed  the  constitutional  rights  of  the  companies  and  those  of  the 
Exchange. 
224  Massachusetts,  365,  reversed. 

The  cases  are  stated  in  the  opinion. 

Mr.  Rush  Taggart  and  Mr.  John  G.  Milbum,  with  whom 
Mr.  Arthur  Lord  was  on  the  briefs,  for  plaintiJBfs  in  error 
in  Nos.  274  and  275. 

Mr.  Henry  S.  Robbins,  with  whom  Mr.  Woiter  F.  Taylor 
was  on  the  briefs,  for  appellant  in  Nos.  419  and  420. 

Mr.  Patrick  Henry  KeUey  for  Foster,  defendant  in  error 
and  appellee. 

Mr.  H.  Ware  Bamum,  Assistant  Attorney  General  of 
the  State  of  Massachusetts,  with  whom  Mr.  Henry  C. 
AttwUly  Attorney  General  of  the  State  of  Massachusetts, 
was  on  the  briefs,  for  Public  Service  Commission  of 
Massachusetts : 

If  an  individual  had  compiled  this  information  in  New 
York,  taken  train  to  Massachusetts,  and  after  arrival 
there  disclosed  his  knowledge  either  by  lecture  or  publica- 
tion in  print,  it  would  hardly  be  contended  that  the  lecture 
6r  pubUcation  was  not  subject  to  state  control,  on  the 
ground  that  the  information  had  been  acquired  in  one 
State  and  was  being  distributed  in  another.  It  would 
be  plain  that  the  interstate  journey  had  ended.  The 
essential  features  of  this  business  cannot  be  altered  by 


WESTERN  UNION  TEL.  CO.  v.  FOSTER.        107 
105.         Argument  for  Public  Service  Commiasion  of  Mass. 

• 

reason  of  the  fact  that  corporations  rather  than  individuals 
are  concerned,  or  that  modem  inventions  have  made 
greater  speed  possible.  The  interstate  transaction,  to 
wit,  the  communication  from  the  agent  in  New  York  to 
the  agent  in  Boston,  is  in  no  way  affected  by  the  require- 
ment that  all  persons  in  Massachusetts  must  be  treated 
alike.  The  case  of  International  Textbook  Co.  v.  Pigg,  217 
U.  S.  91,  is  not  in  point,  since  there  the  communication 
was  direct,  by  mail,  from  the  company  in  Pennsylvania 
to  the  pupil  in  Kansas  (see  at  p.  100). 

The  information  received  by  the  companies  in  Boston 
is  distributed  to  divers  customers  there.  If  the  companies' 
agents,  after  receipt  of  the  information,  had  proceeded  to 
set  it  up  in  type,  strike  off  a  hundred  copies  and  send  one 
by  messenger  to  each  of  a  hundred  customers,  it  would 
seem  clear  that  the  interstate  transaction  was  completed 
when  the  agent  in  Boston  received  the  information,  and 
that  the  business  of  printing  the  copies  and  distributing 
them  should  be  regarded  as  entirely  intrastate  matter. 
Can  it  make  any  difference  that  the  printing  machine  is 
set  up  in  the  customer's  office  and  operated  simultaneously 
with  ninety-nine  like  machines  in  other  offices?  The  in- 
terstate transmission  ceased  before  the  retailing  opera- 
tion began,  just  as  when  the  owner  of  goods  begins  re- 
tailing them  out  to  different  customers  within  the  State 
the  interstate  transit  has  ceased.  Commonwealth  v.  Peoples 
Express  Co.,  201  Massachusetts,  564;  Kirmeyer  v.  Kansas, 
236  U.  S.  568. 

The  present  case  cannot  correctly  be  regarded  as  an 
interstate  transportation  of  property  by  the  owner,  the 
telegraph  company,  from  New  York  to  Boston,  and  a 
sale  by  the  company  in  Boston  of  the  property  trans- 
ported. So  far  as  a  property  right  exists  it  is  a  right  to 
keep  to  oneself  or  to  publish  or  communicate  to  others  the 
matter  collected.  Board  of  Trade  v.  Christie  Grain  & 
Stock  Co.,  198  U.  S.  236;  Dodge  Co.  v.  Construction  Informa- 
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tion  Co.,  183  Massachusetts,  62.  In  furnishing  the  quota- 
tions to  the  brokers  the  tel^raph  companies  are  exercLsdng 
the  property  right  derived  by  them  from  the  Stock  Ex- 
change, under  contract,  but  in  no  sense  are  they  selling 
or  tramtferring  it. 

However,  even  if  the  transaction  is  regarded  as  a  trans- 
fer of  property,  the  retailing  out  of  property  to  a  hundred 
different  customers  in  Boston  which  has  been  received 
by  one  interstate  shipment  would  be  subject  to  the  police 
regulations  of  the  State.  So  far  as  the  communication 
of  this  information  is  spoken  of  as  a  sale  of  ^^news"  it  is 
applying  an  analogy  to  a  sale  of  goods,  and  the  principle 
of  breaking  bulk  seems  properly  to  be  applied  to  such 
analogy,  and  would  bar  any  claim  to  exemption  from 
state  regulation. 

Even  the  doctrine  of  special  immunities  inherent  in 
an  '' original  package"  does  not  nullif}K  police  regulation 
by  a  State  as  to  retail  trade.  Attstin  v.  Tennessee,  179 
U.  S.  343;  Cook  v.  Marshall  County ,  196  U.  S.  261;  Rasl 
V.  Van  Deman  &  Lewis  Co.,  240  U.  S.  342,  360. 

There  must  be  some  time  when  a  subject-matter,  al- 
though moving  in  interstate  commerce,  becomes  subject 
to  state  control.  Mutual  Film  Corporation  v.  Ohio  In- 
dustrial  Commission,  236  U.  S.  230,  240. 

The  fact  that  it  is  physically  impossible  to  operate 
ticker  instruments  in  Boston  by  means  of  a  transmitter 
located  in  New  York,  and  that,  accordingly,  it  is  necessary 
to  use  the  Morse  telegraph  system  for  the  transmission 
from  New  York  to  Boston,  would  seem  to  strengthen  the 
claim  that  the  interstate  character  of  the  transmission 
ceased  when  that  transmission  ended. 

Even  if  matter  affected  is  held  to  constitute  interstate 
commerce,  the  subject  is  open  to  state  regulation  until 
acted  upon  by  Congress. 

The  power  of  a  State  to  regulate  common  carriers, 
even  though  interstate  commerce  is  incidentally  affected. 


WESTERN  UNION  TEL.  CO.  v.  FOSTER.        109 
106.        Argument  for  Public  Service  Commission  of  Mass. 

is  well  established,  and  such  regulations  remain  effective 
until  such  time  as  Congress  may  act  upon  the  matter. 
Western  Union  Telegraph  Co.  v.  Crow,  220  U.  S.  364; 
Minnesota  Bale  Cases,  230  U.  S.  352;  VermUye  v.  Western 
Union  Telegraph  Co.,  207  Massachusetts,  401. 

Such  statutes  are  not  regulations  of  interstate  com- 
merce but  proper  police  regulations  for  the  enforcement 
of  the  rules  and  policies  of  the  common  law.  Western 
Union  Telegraph  Co.  v.  James,  162  U.  S.  650;  Missouri, 
Kansas  &  Texas  Ry.  Co.  v.  Haber,  169  U.  S.  613, 
634;  Western  Union  Telegraph  Co.  v.  Wilson,  213  U.  S. 
62,56. 

The  requirement  of  the  Massachusetts  statute  that 
tlie  telegraph  companies  shall  serve  all  citizens  without 
unfair  or  unreasonable  discrimination  is  but  an  enforce- 
ment of  a  common  law  duty.  Primrose  v.  Western  Union 
Telegraph  Co.,  154  U.  S.  1;  Western  Union  Telegraph  Co. 
V.  CaU  Pvblishing  Co.,  181  U.  S.  92,  and  other  cases. 

Surely,  if  it  is  lawful  for  a  State  to  enforce  the  common- 
law  duty  by  means  of  a  penalty,  as  was  done  in  the  Crovo 
Case,  supra,  it  may  provide  a  more  perfect  means  of  en- 
forcement by  specific  order  of  a  commission,  and  equitable 
reUef.  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills, 
211  U.  S.  612. 

Congress  has  not  legislated  with  reference  to  any  mat- 
ters affected  by  the  order  of  the  Public  Service  Com- 
mission. 

Assuming  that  an  agreement  of  the  telegraph  company 
to  furnish  sfervice  only  to  persons  approved  by  the  Stock 
Exchange  is  wholly  vaUd,  the  order  of  the  commission  and 
decree  of  the  court  in  no  way  attacked  or  injured  this 
property  right,  either  with  or  without  due  process  of  law. 
The  order  is  simply  for  the  telegraph  companies  to  remove 
the  discrimination.  They  can  do  this  either  by  furnishing 
the  quotations  to  Mr.  Foster  in  the  exercise  of  the  rights 
which  they  now  have  or  may  acquire  from  the  Exchange, 
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ot  by  ceasing  to  give  to  others  in  Massachusetts  the  service 
which  is  denied  to  him. 

The  Exchange  was  not  an  indispensable  party  to  the 
proceedings  before  the  Conunission  and  in  the  court  pro- 
ceedings to  enforce  the  order. 

The  clause  of  the  contract  by  which  the  telegraph  com- 
pany agrees  to  furnish  its  service  only  to  persons  approved 
by  the  Stock  Exchange  is  void  so  far  as  it  prevents  the 
telegraph  company  from  serving  the  public  without  dis- 
crimination. Commercial  Union  Telegraph  Co.  v.  New 
England  Tel.  &  Tel  Co.,  61  Vermont,  241;  Chesapeake  & 
Potom>ac  Telephone  Co.  v.  B.  &  0.  Telegraph  Co.,  66  Mary- 
land, 399,  416;  BeU  Tel.  Co.  of  Philadelphia  v.  Common- 
wealth ex  rel.  B.  &  0.  Tel.  Co.,  3  Atl.  Rep.  825;  Heabm 
Peninsidar  BiUton-Fastener  Co.  v.  Eureka  Specialty  Co., 
77  Fed.  Rep.  288,  293. 

The  Stock  Exchange  has  granted  to  the  telegraph  com- 
pany, with  knowledge  of  the  public  character  of  the  busi- 
ness in  which  it  is  engaged,  the  right  to  distribute  this 
information  by  ticker  or  otherwise.  Having  so  parted 
with  it,  the  property  becomes  subject  to  all  obligations 
which  the  law,  from  reasons  of  pubUc  policy,  attaches  to 
property  devoted  to  a  pubUc  use.  Louisville  &  NashviUe 
R.  R.  Co.  V.  United  States,  238  U.  S.  1,  19. 

Mr.  Justice  HoLBiES  delivered  the  opinion  of  the  coiui;. 

Four  cases  were  argued  together  m  this  Court.  The 
first  two  were  suits  in  the  Supreme  Judicial  Court  of 
Massachusetts,  one  a  statutory  petition  by  the  telegraph 
companies  to  have  an  orjier  of  the  Public  Service  Com- 
mission annulled,  the  other  a  bill  by  the  Commission  to 
have  the  same  order  enforced.  The  cases  were  con- 
soUdated  and  reserved  on  the  pleadmgs  for  determination 
by  the  fuU  Court,  which  decreed  that  the  petition  of  the 
plaintiffs  in  error  should  be  dismissed  and  the  order  of 
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the  Commission  obeyed.  224  Massachusetts^  365.  The 
order  recited  that  the  Gold  and  Stock  Telegraph  Com- 
pany by  the  Western  Union  Telegraph  Company  lessee 
and  the  United  Telegram  Company  had  without  just 
cause  refused  to  supply  to  Calvin  H.  Foster  the  con- 
tinuous quotations  of  the  New  York  Stock  Exchange  by 
means  of  ticker  service  then  supplied  to  others,  declared 
the  refusal  an  imlawful  discrimination  and  required  the 
two  companies  to  remove  the  discrimination  forthwith. 

The  material  facts  may  be  abridged  as  follows:  The 
New  York  Stock  Exchange,  having  a  monopoly  of  the 
information  collected  by  it  on  the  floor  of  the  Exchange 
concerning  the  prices  quoted  in  transactions  there,  made 
contracts  with  the  plaintiJBfs  in  error  of  the  same  general 
character  as  those  before  the  Cpurt  in  Board  of  Trade  v. 
Christie  Grain  &  Stock  Co.,  198  U.  S.  236,  246,  and  HwU 
v.  New  York  Cotton  Exchange,  205  U.  S.  322.  By  these 
contracts  for  specified  liunp  sums  the  Exchange  agreed 
to  fmnish  to  the  Telegraph  Companies  simultaneously 
full  and  continuous  quotations  of  prices  made  in  trans- 
actions upon  the  Exchange.  The  Telegraph  Companies 
"may  '*  in  their  turn  furnish  quotations  to  their  "patrons " 
at  intervals  of  more  than  fifteen  minutes  subject  to  dis- 
continuance upon  objection  of  the  Exchange,  and  may 
furnish  continuous  service  by  ticker  to  subscribers,  pro- 
vided the  latter  sign  applications  in  duplicate,  one  of 
which  is  to  go  to  the  Exchange,  the  application  not  to  be 
effectual  until  the  subscriber  is  approved  by  the  Ex- 
change, agreeing  that  the  Telegraph  Company  may  dis- 
continue the  service  "whenever  directed  so  to  do  by  said 
New  York  Stock  Exchange."  The  application  recognizes 
that  the  quotations  are  furnished  under  contract  with  the 
Exchange  and  agrees  not  to  fmnish  the  quotations  to 
branch  offices  or  correspondents  imless  first  approved  by 
the  Exchange  and  also  signing  agreements,  one  of  which 
is  to  be  delivered  to  the  Exchange.    The  contract  states 
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that  the  intent  of  the  Exchange  in  reserving  the  right  to 
disapprove,  etc.,  is  only  to  prevent  improper  and  unlaw- 
ful use  of  the  facts. 

The  Gold  and  Stock  Telegraph  Company's  business  is 
carried  on  by  the  Western  Union  Telegraph  Company  in 
the  name  of  the  former.  The  quotations  are  furnished  to 
the  latter  in  New  York,  telegraphed  by  it  to  the  office  of 
the  Gold  and  Stock  Company  in  Boston,  translated  from 
the  Morse  code  into  English,  and  thence  transmitted  by 
an  operator  to  the  tickers  in  the  offices  of  the  brokers 
who  have  subscribed  and  have  been  approved.  The 
United  Telegram  Company,  a  New  Jersey  corporation, 
receives  quotations  for  Boston  alone,  where  is  its  principal 
office  outside  of  New  Jersey.  They  are  furnished  by  the 
Exchange  in  New  York,  telegraphed  to  the  Boston  office 
over  a  wire  of  the  Postal  Telegraph  Cable  Company,  and 
thence  transmitted  as  in  the  other  case.  On  these  facts 
the  plaintiffs  in  error  say  that  the  order  is  an  unwarranted 
interference  with  commerce  among  the  States  and  takes 
property  without  due  process  of  law,  setting  up  the  Con- 
stitution of  the  United  States. 

We  shall  not  discuss  the  bearing  of  the  Fourteenth 
Amendment  nor  yet  how  far  an  order  simply  to  remove  a 
discrimination  could  be  effectual  when,  if  Mr.  Foster  were 
let  in  on  the  same  terms  as  those  now  accepted  as  sub- 
scribers, he  would  agree  that  the  Telegraph  Company 
might  discontinue  its  service  without  notice  whenever 
directed  so  to  do  by  the  New  York  Stock  Exchange.  It 
is  enough  that  in  our  opinion  the  transmission  of  the  quo- 
tations did  not  lose  its  character  of  interstate  commerce 
until  it  was  completed  in  the  brokers'  offices  and  that  the 
interference  with  it  was  of  a  kind  not  permitted  to  the 
States.  The  supposed  analogy  that  has  prevailed  is  that 
of  a  receiver  of  a  package  breaking  bulk  and  selling  at  will 
in  retail  trade.  But  it  appears  to  us  misleading.  We  also 
think  it  unimportant  that  the  contracts  between  the  Ex- 
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change  and  the  Telegraph  Companies  emphasize  the  ele- 
ment of  quasi-sale  for  a  Imnp  smn  and  leave  it  to  the  in- 
terest of  the  Telegraph  Companies  to  find  subscribers. 
Neither  that  nor  the  intervention  of  an  operator,  or  of 
another  company,  are  in  the  least  degree  conclusive,  tin- 
like  the  case  of  breaking  bulk  for  subsequently  determined 
retail  sales,  in  these  the  ultimate  recipients  are  determined 
before  the  message  starts  and  have  been  accepted  as  the 
contemplated  recipients  by  the  Exchange.  It  does  not 
matter  if  they  have  no  contract  with  the  Exchange,  directly. 
It  does  not  matter  that  if  the  Telegraph  Companies  did  not 
deliver  to  any  given  one  the  Exchange  could  not  complain. 
If  the  normal,  contemplated  and  followed  course  is  a  trans- 
mission as  continuous  and  rapid  as  science  can  make  it 
from  Exchange  to  broker's  office  it  does  not  matter  what 
are  the  stages  or  how  little  they  are  secured  by  covenant 
or  bond. 

Thus  lumber  purchased  in  Texas  for  the  purpose  of  fill- 
ing foreign  orders  was  held  to  be  carried  in  interstate  com- 
merce, although  no  contract  prevented  the  purchaser  from 
giving  it  a  different  destination.  Texas  &  New  Orleans 
R.R.  Co.  V.  Sabine  Tram  Co.,  227  U.  S.  Ill,  126.  Practice, 
intent  and  the  typical  course,  not  title  or  niceties  of  form, 
were  recognized  as  determining  the  character,  and  other 
cases  to  the  same  effect  were  cited.  The  principle  was 
reaffirmed  in  Railroad  Commission  of  Louisiana  v.  Texa^ 
cfe  Pacific  Ry.  Co.,  229  U.  S.  336;  and  is  too  well  settled  to 
need  to  be  further  sustained.  Western  Oil  Refining  Co.  v. 
Lipscomb,  244  U.  S.  346,  349.  See  Swift  &  Co.  v.  United 
States,  196  U.  S.  375,  398,  399.  It  is  admitted  that  the 
transmission  from  New  York  to  Massachusetts  by  the 
Telegraph  Company  was  interstate  commerce.  If  so  it 
continued  such  until  it  reached  ''the  point  where  the 
parties  originally  intended  that  the  movement  should 
finally  end."  Illinois  Central  R.  R.  Co.  v.  Louisiana  R.  R. 
Commissum,  236  U.  S.  157,  163. 
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If  the  transmission  of  the  quotations  is  interstate  com- 
merce the  order  in  question  cannot  be  sustained.  It  is 
not  like  the  requirement  of  some  incidental  convenience 
that  can  be  afforded  without  seriously  impeding  the  inter- 
state work.  It  is  an  attempt  to  affect  in  its  very  vitals 
the  character  of  a  business  generically  withdrawn  from 
state  control — to  change  the  criteria  by  which  customers 
are  to  be  determined  and  so  to  change  the  business.  It  is 
suggested  that  the  State  gets  the  power  from  its  power 
over  the  streets  which  it  is  necessary  for  the  telegraph  to 
cross.  But  if  we  assiune  that  the  plaintiffs  in  error  under 
their  present  charters  could  be  excluded  from  the  streets, 
the  consequence  would  not  follow.  Acts  generally  lawful 
may  become  unlawful  when  done  to  accomplish  an  un- 
lawful end,  United  StaUs  v.  Reading  Co.,  226  U.  S.  324, 
357,  and  a  constitutional  power  cannot  be  used  by  way 
of  condition  to  attain  an  unconstitutional  result.  Western 
Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  1.  PvUman  Co. 
V.  Kansas,  216  U.  S.  56.  Sioux  Remedy  Co.  v.  Cope,  235 
U.  S.  197,  203.  The  regulation  in  question  is  quite  as 
great  an  interference  as  a  tax  of  the  kind  that  repeated  de- 
cisions have  held  void.  It  cannot  be  justified  ''under  that 
somewhat  ambiguous  term  of  police  powers."  Western 
Union  Telegraph  Co.  v.  Pendleton,  122  U.  S.  347,  359. 
Leisy  v.  Hardin,  135  U.  S.  100.  Savage  v.  Jones,  225  U.  S. 
501,  520.  Western  Union  Telegraph  Co.  v.  Brown,  234 
U.  S.  542,  547.  Without  going  into  further  reasons  we 
are  of  opinion  that  the  decrees  of  the  Supreme  Judicial 
Court  must  be  reversed. 

The  other  two  cases  were  suits  brought  by  the  New 
York  Stock  Exchange  against  the  Telegraph  Companies 
severally  and  Foster.  The  bills  set  forth  the  respective 
contracts  with  the  companies,  allege  that  Foster  made 
appUcations  to  them  in  the  prescribed  form,  was  given  a 
full  hearing  before  a  committee  of  the  Exchange,  and  that 
as  a  result  the  Exchange  reached  the  conclusion  that 
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Foster  had  been  conducting  bucket  shops  and  wanted  the 
quotations  in  aid  of  such  shops,  and  therefore  disapproved 
the  applications.  They  set  forth  the  order  of  the  State 
Commissioni  the  decree  of  the  State  Court  and  the  intent 
of  the  Telegraph  Companies  to  comply  with  the  order, 
and  allege  that  it  is  void  as  beyond  the  jurisdiction  of  the 
State  Commission  imder  the  Constitution  and  acts  of 
Congress  and  also  as  depriving  the  plaintiff  of  its  property 
without  due  process  of  law.  Injunctions  are  prayed 
against  delivery  of  continuous  quotations  to  Foster  or  re- 
ceipt of  them  by  him  unless  and  imtil  he  shall  have  ac- 
quired the  right  by  contract  with  the  approval  of  the  Ex- 
change. Subsequently  the  members  of  the  Public  Service 
Commission  were  made  parties,  and  then  upon  their  mo- 
tion the  bills  were  dismissed  by  the  District  Court,  the 
judge  accepting  the  reasoning  of  the  Supreme  Court  of 
the  State.  The  decision  seems  to  have  been  upon  the 
merits,  but  the  question  is  certified  whether  the  bill  pre- 
sents a  controversy  which  arises  under  the  Constitution 
or  laws  of  the  United  States  within  the  meaning  of  §  24 
of  the  Judicial  Code.  In  view  of  the  decision  in  the  state 
cases  probably  it  will  not  be  necessary  to  prosecute  these 
suits  farther.  But  it  follows  from  what  we  have  said  that 
the  decision  of  the  District  Court  was  wrong  and  that  the 
decrees  in  these  cases  also  must  be  reversed.  It  is  sug- 
gested, to  be  sure,  that  the  Exchange  would  be  barred  by 
the  state  decree  against  the  Telegraph  Companies  if  it 
stood,  because  the  Exchange  by  its  contracts  reserved  the 
right  to  intervene  in  such  suits.  It  did  not  intervene  and 
therefore  would  not  have  been  bound. 

Decrees  reversed. 
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UNITED  STATES  v.  BIWABIE  MINING  COMPANY. 

CEBTIORASI  TO  TBE  CIBCUIT  COURT  OF  APPEAIB  FOR  THE 

SIXTH   CIRCUIT. 

No.  dM.    Afgued  March  4,  5,  6,  1918.~I>ecided  Biay  20,  191& 

Ib  oomputing  the  exaae,  under  the  Corpocatkm  Tax  Act  of  August  5, 
1909,  of  a  mmiBg  company  operating  under  a  lease  terminable  at 
ita  option  in  any  year  and  which  grants  it  the  privilege  of  entering, 
and  of  exploring  for,  mining  and  removing  ores,  in  return  for  a 
royalty  of  so  much  per  ton  removed,  but  which  does  not  convey  the 
ore  in  gilUf  that  part  of  the  value  of  the  ore  disposed  of  during  the 
tax  year  which  represents  its  value  as  ore  in  place  uriien  the  law  took 
effect  should  not  be  deducted  as  depreciation  of  capital  assets.  Von 
Baumbach  v.  Sargent  Land  Co.,  242  U.  S.  503. 

The  lease  here  involved  is  not  to  be  construed  as  a  conveyance  of  the 
ore  in  place,  although  the  latter  could  be  measured  with  substantial 
accuracy. 

242  Fed.  Rep.  9,  reversed. 

The  case  is  stated  in  the  opinion. 

The  Solicitor  General,  with  whom  Mr.  Wm.  C.  Herron 
was  on  the  brief,  for  the  United  States. 

• 

Mr.  A.  C.  Dustin  for  respondent,  besides  dealing  with 
the  distinction  to  be  drawn  between  income  and  a  mere 
conversion  of  capital  assets  existent  before  the  law  took 
effect,  presented  the  following  on  the  nature  of  the  com- 
pany's interest : 

It  is  said  the  Biwabik  Mining  Company's  interest  in 
this  property  was  obtained  \mder  a  lease  and  that  as  such 
lessee  it  was  not  the  aumer  of  the  ore,  and  was  not,  there- 
fore, when  it  sold  the  ore  converting  its  capital  assets  into 
money.  Whether  these  contracts  of  lease  effected  an 
dbaolute  sale  of  the  ore  or  not  is  wholly  immaterial.    It  is 
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settled  that  they  do  create  an  interest  in  real  estate  of  a 
pennanent  character  which  cannot  be  divested  so  long 
as  the  contract  provisions  are  complied  with.  Such  a 
lease  is  recognized  as  property  and  is  frequently  sold  and 
dealt  in  in  the  same  way  as  other  property.  In  1898  the 
defendant  paid  $612,000  for  this  lease,  which  was  on  Jan- 
uary 1,  1909,  of  the  agreed  value  of  $3,351,413.81.  That 
a  lessee  of  a  mine  has  a  vested  estate  is  well  settled. 

The  position  of  the  Government  is  in  effect  that  the 
interest  is  a  mere  license  to  take  the  Qre  on  payment  of 
the  30  cents  per  ton.  The  distinction  between  such  an 
estate  as  we  have  here  and  a  mere  license  is  well  recog- 
nized. Snyder  on  Mines,  vol.  II,  §§1143,  1390,  1394, 
1397;  Wheder  v.  West,  71  California,  126,  129;  Borne  v. 
Stover,  66  Missouri,  430,  434;  BamsdaU  v.  Qas  Company, 
225  Pa.  St.  338;  CoUness  Iron  Co.  v.  Black,  6  App.  Cas. 
315,  335;  SUmghton's  Appeal,  88  Pa.  St.  198,  201,  202; 
Scranton  v.  Phillips,  94  Pa.  St.  15,  22;  Eley's  Appeal,  103 
Pa.  St.  300;  Delaware,  Lackawanna  &  Western  R.  R.  Co. 
V.  Sanderson,  109  Pa.  St.  583. 

The  court  below  distinguishes  this  case  from  the  Sargent 
Land  Company  Case  in  this  co^rt,  pointing  out  that  royal- 
ties could  very  properly  be  treated  as  simply  rentals  so 
far  as  the  lessor  is  concerned;  the  use  of  the  land  for  mining 
purposes  being  only  one  of  the  many  uses  to  which  such 
land  could  be  put,  the  land  itself  being  the  chief  thing. 
But  these  reasons  do  not  apply  to  the  case  of  a  lessee  whose 
interest  is  in  the  ore,  which  is  susceptible  of  definite  meas- 
urement and  valuation.  This  interest  is  wholly  exhausted 
and  consumed  as  the  ore  is  extracted. 

It  should  not  be  overlooked  that  after  giving  the 
Biwabik  Company  full  credit  for  the  value  of  its  capital 
assets  thus  converted  into  money  there  was  left  a  large 
net  income  in  1910  upon  which  it  paid  the  taxes  assessed 
by  the  Government.  The  construction  adopted  by  the 
coiurt  simply  places  the  company  on  a  parity  with  other 
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corporations.  It  gives  it  the  benefit  of  the  realization  of 
its  capital  assets  as  they  existed  on  January  1^  1909. 

The  action  of  Congress  in  allowing  first  five  per  cent, 
and  later  in  full  for  the  depletion  of  ores,  when  it  came  to 
replace  the  original  corporation  tax  by  the  Acts  of  1913 
and  1916,  successively,  was  an  acceptance  in  principle 
of  the  interpretation  placed  upon  the  Act  of  1909  by  the 
Treasury  Department,  and  reflexly  shows  what  that  act 
itself  intended.  All  the  income  tax  laws  are  part  of  a 
system  and  cast  Ught  one  upon  another. 

The  Sargent  Land  Company  Case,  and  StraUon^s  In- 
dependence V.  Howbert,  231  U.  S.  399,  and  Stanion  v.  Baltic 
Mining  Co.,  240  U.  S.  103,  are  not  in  point. 

Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  Investment  Bankers'  Association  of  America, 
as  amicus  curm. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  case  ishere  upon  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth  Circuit.  It 
was  instituted  by  the  United  States  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Ohio  to 
recover  the  sum  of  $2,653.72  being  1%  upon  $266,372.08 
which,  it  was  claimed,  the  mining  company  had  wrongfully 
omitted  from  the  return  of  its  net  income  for  the  year 
1910  imder  the  Corporation  Tax  Act  of  1909. 

The  case  was  tried  upon  an  agreed  statement  of  facts 
which,  omitting  unnecessary  details,  were  epitomized  by 
the  District  Court  as  follows: 

"In  the  year  1898  the  defendant,  by  assignment  of  a 
lease,  acquired  a  leasehold  estate  in  certain  ore  producing 
properties  in  the  State  of  Minnesota,  from  which  it  mined 
ore  from  that  date  to  and  including  the  year  1910.  For 
the  year  1910  the  defendant  made  a  return  to  the  collector 
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of  internal  revenue  of  its  gross  income,  and  from  this 
amomit  it  deducted,  ^to  cover  realization  of  unearned  in- 
crement/ the  simi  of  $265,372.08.  The  amoimt  of  this 
deduction  was  arrived  at  by  multiplying  the  number  of 
tons  of  ore  mined  during  the  year  by  48^c.,  which  was 
the  market  value  of  the  ore  in  place  on  the  premises  on  the 
first  day  of  January,  1909,  as  estimated  by  the  defendant, 
this  being  the  date  upon  which  the  returns  for  taxation 
were  to  commence.  It  is  stipulated  that  this  deduction 
was  made  in  good  faith  upon  the  claim  that  it  was  'a  rea- 
sonable allowance  for  depreciation'  of  the  property  of  the 
defendant  for  that  year. 

''In  June,  1911,  payment  was  made  in  accordance  with 
this  return,  but  the  Treasury  Department  about  the  month 
of  October,  1914,  after  investigating  the  books  and  rec- 
ords of  the  defendant,  made  the  claim  that  because  the 
defendant  was  not  the  owner  in  fee  of  the  premises  from 
which  it  was  mining  ore,  but  was  lessee  of  the  same  and 
was  paying  a  royalty  to  the.  fee  owners,  it  was  not  entitled 
to  deduct  anything  for  depletion  of  the  ore  body  on  the 
premises.  Thereupon  the  defendant  was  requested  to 
ameftd  its  return  for  the  year  1910  so  as  to  include  in  its 
gross  income  the  amount  of  said  deduction,  which  it  de- 
clined to  do,  and  thereupon  this  suit  was  instituted  to  re- 
cover the  tax  upon  the  amount  of  this  deduction,  amount- 
ing to  $2,653.72. 

"Some  time  prior  to  the  making  of  the  return  for  the 
year  1910  the  defendant  estimated  the  tonnage  and  the 
market  value  of  the  ore  in  place  upon  the  premises  upon 
which  it  held  its  lease,  which  estimate  gave  to  the  ore  in 
place  a  value  of  48^c.  per  ton,  exclusive  of  royalty. 

"The  rights  of  the  defendant  in  the  iron  ore  mined  in 
the  year  1910  were  derived  from  the  assignment  to  it  of  a 
written  lease  dated  April  4,  1898,  by  the  Biwabik  Bes- 
semer Company,  lessor.  By  the  terms  of  that  lease  the 
defendant  acquired  the  right  for  the  term  of  fifty  years 
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and  three  months  from  the  first  day  of  May,  1898,  to  ex- 
plore for,  nune  out,  and  remove  the  merchantable  shipping 
iron  ore  which  might  be  found  upon  the  lands  described 
in  the  lease  upon  the  payment  of  a  royalty  of  30c.  for  each 
ton  mined.  The  expression  'merchantable  ore'  is  defined 
as  including  'all  ores  which  grade  55%  and  above  in  me- 
tallic iron  regardless  of  other  ingredients.' 

''The  lessee  contracted  to  mine  and  remove  at  least 
300,000  tons  of  ore  annually,  or  to  pay  to  the  lessor  30c. 
per  ton  on  that  amoimt  if  it  should  not  be  mined,  but  pay- 
ments made  in  any  year  in  excess  of  royalty  on  ore  actu- 
ally mined  could  be  credited  upon  the  excess  which  might 
be  mined  over  the  ntiinimum  requirement  in  subsequent 
years.  Any  failure  to  keep  or  perform  any  of  the  cove- 
nants or  conditions  of  the  lease  gave  to  the  lessor  the  op- 
tion to  take  immediate  possession  of  the  premises. 

"The  lessor  in  the  lease  reserved  a  lien  upon  any  ore 
mined  and  upon  all  improvements  for  any  unpaid  balance 
of  royalty,  and  it  was  also  provided  in  the  lease  that  the 
lessee  should  have  the  right  to  terminate  the  lease  on  any 
first  day  of  January  during  its  term  by  giving  ninety  days' 
notice  of  the  purpose  and  desire  so  to  do. 

"The  defendant,  at  the  time  it  acquired  this  lease, 
paid  to  the  prior  lessee  the  sum  of  $612,000,  in  addition  to 
contracting  to  pay  the  30c.  per  ton  royalty  upon  the  ore 
mined,  as  has  been  stated. 

"It  is  stipulated  in  the  agreed  statement  of  facts  that 
the  deposit  of  ore  on  the  leased  premises  is  of  such  charac- 
ter that  its  quality  and  quantity  were  capable  of  de- 
termination 'with  extraordinary  accuracy'  by  drilling 
and  shafts,  and  that  the  defendant  'by  drilling  and  by 
standard  recognized  methods '  had  calculated  the  tonnage 
remaining  on  the  land  on  January  1,  1909,  as  6,874,695 
tons,  all  of  which  could  be  easily  removed  within  the  term 
of  the  lease." 

Upon  these  facts  the  District  Court  reached  the  con- 
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elusion  that  the  leases  in  question  were  not  conveyances 
of  ore  in  place,  but  were  grants  of  the  privilege  of  entering 
upon  the  premises  and  mining  and  removing  the  ore,  and, 
consequently,  that  the  deduction  claimed  as  being  one 
from  capital  investment  could  not  be  allowed.  In  reach- 
ing this  conclusion  the  court  cited  the  opinion  of  this  court 
in  StrcMon^a  Independence  v.  Howbert,  231  U.  S.  399,  and 
the  judgment  of  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  (211  Fed.  Rep.  1023)  aflSrming  the  judgment 
of  the  District  Court  (207  Fed.  Rep.  419),  which  decision 
of  the  Circuit  Court  of  Appeals  was  made  after  the  re- 
turn of  the  answer  to  the  questions  propounded  by  that 
court  to  this  court  in  the  StraMon^s  Independence  Case. 

Coming  to  the  question  as  to  what  allowance  should  be 
made  to  the  mining  company  by  way  of  deduction  from 
its  income  in  making  return  the  district  judge  said : 

''The  defendant  paid  $612,000  for  the  lease  under  con- 
sideration and  in  addition  assiuned  the  payment  of  the 
royalties  stipulated  for  therein.  This  may  properly  and 
justly  be  considered  a  payment  in  advance  of  an  in- 
creased royalty  on  ore  to  be  mined,  and  that  is  precisely 
the  character  which  the  defendant  gave  to  the  payment 
when  dealing  with  it  in  its  private  accounts,  in  which  the 
stipulation  shows,  'Ex.  H,'  that  it  carried  one  accoimt, 
entitled  'Rate  of  general  ledger  or  capitalized  value 
.03885  per  ton,'  and  another  account  entitled  'Rate  of 
increment  value,  January  1,  1909,  .44865  per  ton.'  These 
two  values  added  make  the  48^c.  per  ton  which  the  de- 
fendant deducted  in  making  its  return. 

"Thus  in  its  own  bookkeeping  the  defendant  gives  its 
private  opinion  as  to  the  requisite  reimbursement  neces- 
sary to  maintain  its  capital  investment,  and  thereby  is 
made  applicable  that  long-standing  rule  for  the  con- 
struction of  contracts,  viz.,  'Show  me  what  men  have 
done  under  a  contract  and  I  will  tell  you  what  it  means.' 
The  defendant  should  not  complain  if  it  be  held  to  that 
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construction  of  this  lease  and  its  investment  under  it  which 
it  adopted  for  purposes  of  its  own  accounting  before  the 
question  of  taxation  had  arisen  to  call  forth  ingenuity  of 
interpretation. 

^'It  results  that  a  decree  will  be  entered  allowing  in- 
stead of  the  deduction  computed  on  the  basis  of  48.75 
cents  per  ton  of  ore  mined,  the  sum  of  .03885  cents  per  ton, 
and  there  being  no  question  of  bad  faith  in  the  case,  the 
ends  of  justice  will  be  served  by  the  payment  of  interest 
at  the  rate  of  6%  per  annum  from  the  date  when  the  ad- 
ditional  payment  found  due  should  have  been  made.'' 

The  District  Court  thereupon  entered  judgment: 

''And  the  court  finds  as  conclusions  of  law  from  said 
facts  that  the  defendant  was  entitled  to  deduct  for  and  on 
accoimt  of  the  544,353  tons  of  iron  ore  mined  by  it  under 
its  lease  in  the  year  1910,  the  sum  of  .03885  cents  per  ton 
(which  amoimt  the  parties  agree  hereby  is  the  cost  to 
defendant  of  said  ore  at  the  time  it  acquired  the  property 
in  the  year  1898,  interest,  taxes,  surveys,  and  other  carry- 
ing charges  on  the  said  ore  up  to  the  time  of  its  removal 
from  the  said  mine  having  been  charged  annually  in- 
cluding the  year  1910  into  operating  expenses),  and  de- 
fendant is  not  entitled  to  deduct  the  48.75  cents  per  ton 
deducted  by  it  in  its  retiun,  and  there  is  due  from  the  de- 
fendant to  the  plaintiff  the  sum  of  $2,442.23,  with  in- 
terest thereon  at  6%  from  the  30th  day  of  June,  1911,  the 
date  when  said  sum  should  have  been  paid,  and  the  court 
assesses  the  plaintiff's  damages  herein  at  $3,140.70,  and 
judgment  is  hereby  rendered  against  the  defendant  in 
favor  of  the  plaintiff  of  the  sum  of  $3,140.70,  with  interest 
from  the  first  day  of  this  term  of  court." 

The  company  took  the  case  to  the  Circuit  Court  of 
Appeals  upon  writ  of  error,  that  comi;  reversed  the  judg- 
ment of  the  District  Comi;,  liolding  that  the  company  was 
entitled  to  the  deduction  of  48.75  cents  per  ton  upon  each 
ton  of  ore  mined,  as  so  much  depletion  of  capital  assets. 
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(242  Fed.  Rep.  9.)  This  conclusion  was  reached  upon  a 
construction  of  the  lease  in  view  of  the  character  of  the 
mining  property  involved,  and  largely  because  of  the  fact 
that  the  quantity  of  the  ore  in  place  could  be  estimated 
with  substantial  accuracy.  The  court  held  that  the  sell- 
ing price  of  the  ore  in  any  one  year  so  far  as  it  represented 
the  actual  value  to  the  mining  company  of  the  ore  in  the 
ground  on  January  1,  1909,  was  not  income  within  the 
meaning  of  the  Corporation  Tax  Act  of  1909.  In  the 
course  of  its  opinion  the  Circuit  Court  of  Appeals  an- 
nounced the  decisive  question  of  law  to  be :  "  So  far  as  the 
selling  price  of  the  ore  in  1910  represented  its  actual  value 
to  the  company  in  the  ground  on  January  1,  1909,  was  it 
income  or  was  it  the  sale  price  of  capital  assets?''  And 
after  dealing  with  the  character  of  this  lease  and  the 
property  covered  by  it,  said: 

"We  think  that  the  lessee  of  such  property  and  under 
such  a  lease  is  as  much  entitled  as  is  the  owner  of  the  fee 
to  treat  the  value  of  his  interest  in  the  ore  in  the  ground 
at  the  beginning  of  the  tax  period  as  his  capital — ^indeed, 
the  lessee's  right  to  do  so,  is,  in  some  respects,  the  stronger 
of  the  two,  as  hereafter  pointed  out.  Such  a  lease,  as 
applied  to  this  situation,  is  in  every  substantial  way  jn-o 
Umbo  a  purchase." 

This  view  of  the  character  of  these  instruments  and 
their  legal  effect  differs  from  that  taken  by  this  court  in 
the  Sargent  Land  Co.  Case,  242  U.  S.  503,  wherein  precisely 
similar  iron  ore  leases  were  under  consideration.  In  that 
case  this  court  reached  the  conclusion  that  such  leases 
were  not  conveyances  of  the  ore  in  place,  but  were  grants 
of  the  privilege  of  entering  upon,  discovering,  and  de^ 
veloping  and  removing  the  minerals  from  the  land,  and 
that  the  lessor's  income  from  such  operations  was  ob- 
tained by  a  corporation  shown  to  be  carrying  on  business, 
and  upon  principles  laid  down  in  previous  cases  in  this 
court  (Siratton's  Independence  v.  Howbert,  supra;  Stanton 
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V.  Baltic  Mining  Co.,  240  U.  S.  103)  that  such  income  was 
subject  to  taxation  under  the  Corporation  Tax  Act  of 
1909. 

In  the  Sargent  Land  Co.  Case  it  was  pointed  out  that 
the  courts  of  Minnesota,  certainly  familiar  with  the 
ph3rsical  characteristics  of  the  oiie  deposits  involved,  had 
in  a  series  of  cases  held  these  instruments  to  be  leases, 
and  that  the  royalties  agreed  to  be  paid  were  rentals  in 
compensation  for  the  privileges  granted  the  lessee.  We 
held  the  conclusion  of  the  Minnesota  courts  to  be  war- 
ranted by  reason  and  authority.  (242  U.  S.  503,  and 
cases  cited  in  margin,  p.  518.) 

The  Circuit  Court  of  Appeals  distinguished  the  Sargent 
Land  Co.  Case,  and  of  it  said : 

''Finally,  it  is  urged  that  this  case  is  controlled  by  the 
decision  of  the  Supreme  Court  in  the  Sargent  Land  Comr 
pany  Case.  The  mining  leases  involved  in  that  case  and 
in  this  one  seem  to  be  identical  in  substance,  and  it  is  now 
said  with  great  plausibility  that  the  ore  in  the  ground  and 
affected  by  such  a  lease  belongs  partly  to  the  lessor  and 
partly  to  the  lessee,  and  that  if  the  interest  of  the  lessor 
is  not  capital  assets  no  more  is  the  interest  of  the  lessee, 
and  that  if  the  receipts  of  the  former  are  income  so  must 
those  of  the  latter  be.  We  are  convinced  that  the  analogy 
between  the  two  cases  is  superficial  and  not  substantial. 
In  that  case  the  Supreme  Court  had  to  determine  whether 
the  royalties  received  by  the  lessor  were  income  or  were 
a  depletion  of  capital.  Many  considerations  led  to  the 
conclusion  that  they  must  be  treated  as  income.  The 
contract  was  a  'lease,'  the  receipts  were  'royalties,'  and 
royalties  being  rentals  are  inherently  income  and  have 
been  commonly  so  considered.  All  these  things  seem  to 
have  affected  the  conclusion  of  the  court,  but  after  all 
the  dominating  thought  appears  to  be  that  when  land  is 
devoted  to  mining  it  is  put  to  only  one  of  those  produc- 
tive uses  of  which  it  is  capable,  and  that  the  product  of 
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the  use  should  be  called  income.  The  land  itself  is  the 
chief  thing.  After  the  mining  is  finished  the  land  remains 
suitable  for  other  uses;  and  the  fact,  if  it  is  a  fact,  that  the 
minerals  are  the  greater  part  of  its  value  can  not  operate  to 
make  the  incidental  overshadow  the  principal.  Tliese  rea- 
sons do  not  apply  at  all  to  the  case  of  the  lessee/  whose 
existing  interest,  at  the  beginning  of  the  taxing  period, 
over  and  above  the  royalty  which  he  must  pay,  amounted 
to  $3,000,000;  his  entire  interest  was  each  year,  as  far  as 
he  went,  consumed  and  exhausted  forever;  he  did  not  have 
remaining  the  principal  thing,  the  land,  which  he  could 
put  to  some  other  use;  the  receipt  in  1910  of  his  January 
1st,  1909,  interest  in  the  ore  was  not  the  offshoot  and  in- 
come of  his  property;  it  was  the  transformation  and 
eating  up  of  the  very  property  and  of  the  whole  of  it.  We 
therefore  think  that  applying  the  principle  of  the  Sargent 
Cmc  results  in  holding  that  these  receipts  were  from  the 
sale  of  capital  assets  and  not  from  income." 

We  are  unable  to  concur  in  this  view  expressed  in  the 
opinion  of  the  Circuit  Court  of  Appeals  as  to  the  effect  of 
the  Sargent  Land  Co.  Case.  Certainly  this  court  had  not 
in  mind  the  distinction  suggested.  In  the  Sargent  Land 
Co.  Case  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  found  that  the  land  including  the  ore  in  it  wa^ 
worth  himdreds  of  thousands  of  dollars,  and  without  the 
right  to  the  ore  the  land  was  worth  practically  nothing. 
(219  Fed.  Rep.  38.)  This  finding,  as  well  as  facts  of  gen- 
eral knowledge,  leaves  little  room  to  suppose  that  this 
comli  made  its  decision  concerning  the  rights  of  the  lessor 
influenced  by  the  fact  that  the  land  itself  was  the  chief 
thing,  and  the  ownership  of  it  after  the  exhaustion  of  the 
minerals  one  of  the  controlling  reasons  in  reaching  the 
conclusion  announced  in  that  case.  The  lessee  takes  from 
the  property  the  ore  mined,  paying  for  the  privilege  so 
much  per  ton  for  each  ton  removed.  He  has  this  right  or 
privilege  imder  the  form  of  lease  here  involved  so  long  as 


126  OCTOBER  TERM,  1917. 

Syllabus.  247  U.  S. 

he  sees  fit  to  hold  the  same  without  exercising  the  privi- 
lege of  cancellation  therein  oontamed.  He  is,  as  we  held 
in  the  Sargent  Land  Co.  Case,  in  no  legal  sense  a  piu*- 
chaser  of  ore  in  place. 

In  this  case  the  Government  took  no  writ  of  error  as  to 
the  partial  deduction  allowed  by  the  District  Coiuii;  it 
follows  that  the  correctness  of  that  ruling  is  not  open  here. 
The  Circuit  Court  of  Appeals  erred  in  making  the  ad- 
ditional allowance  for  capital  depletion.  It  follows  that 
the  judgment  of  the  Circuit  Court  of  Appeals  must  be 
reversed,  and  that  of  the  District  Coiui)  affirmed,  and  it 
is  so  ordered. 

Reversed. 

» 
Mr.  Justice  Ciarke  took  no  part  in  the  consideration 

or  decision  of  this  case. 
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GOLDFIELD  CONSOLTOATED  MINES  COMPANY 
V.  SCOTT,  AS  COLLECTOR  OF  U.  S.  INTERNAL 
REVENUE,  FOURTH  CALIFORNIA  DISTRICT. 

GEBTIFIC ATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 

NINTH  CIRCUIT. 

No.  334.    Argued  March  4,  5,  6,  1018.— Decided  May  20,  1918. 

In  computing  its  excise  under  the  Corporation  Tax  Act  of  August  5, 
1909,  a  mining  corporation  is  not  entitled  to  deduct-  from  its  gross 
income  any  amount  whatever  on  account  of  depletion  or  exhaustion 
of  ore  bodies,  caused  by  its  operations  for  the  year  for  which  the  tax 
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It  cannot  deduct  the  cost  value  of  the  ore  in  the  ground  before  it  was 
mined,  ascertained  in  compliance  with  the  Treasury  Regulations 
of  February  14,  1911. 
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Thb  case  is  stated  in  the  opinion. 

Mr.  Henry  M.  Hoyt,  Sd,  for  Goldfield  Consolidated 
Mines  Company,  submitted. 

The  Solicitor  General,  with  whom  Mr.  Wm.  C.  Herron 
was  on  the  brief ,  for  Scott,  Collector. 

Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  Investment  Bankers'  Associlettion  of  America, 
as  amicus  curias. 

Me.  Justice  Day  delivered  the  opinion  of  the  court. 

This  case  is  here  upon  certificate  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  from  which 
it  appears  that  the  Goldfield  Consolidated  Mines  Com- 
pany brought  an  action  against  Scott,  United  States  Col- 
lector of  Internal  Revenue,  Fourth  California  District, 
to  recover  certain  taxes  levied  for  the  years  1909  and 
1910  under  the  Corporation  Tax  Act  of  1909.  The  Dis- 
trict Court  sustained  a  demurrer  to  the  complaint,  and 
entered  judgment  against  the  present  plaintiff  in  error. 

In  the  certificate  the  Circuit  Court  of  Appeals  sets  out 
the  allegations  of  the  complaint  as  to  the  first  cause  of 
action,  stating  that  the  second  cause  of  action  need  not 
be  repeated  as  the  facts  are  of  the  same  character  as  those 
set  out  in  the  first.  Omitting  formal  and  imnecessary 
matters  the  Circuit  Court  of  Appeals  certifies  as  the  alle- 
gations of  the  complaint,  to  which  the  demurrer  was  sus- 
tained, the  following: 

"The  plaintiff  below,  and  plaintiff  in  error  herein,  The 
Goldfield  Consolidated  Mines  Company,  is  and  was  a 
corporation  engaged  in  mining  in  the  State  of  Nevada, 
which  State  is  within  the  jurisdiction  of  the  Fourth  In- 
ternal Revenue  District  of  California. 
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'^  An  assessment  of  an  excise  tax  under  section  38  of  the 
Act  of  Congress  approved  August  5th,  1909,  entitled :  *  An 
Act  to  Provide  Revenue,  Equalize  Duties,  and  En- 
courage the  Industries  of  the  United  States,  and  for  other 
purposes,'  was  levied  upon  the  plaintiff  in  error  by  the 
then  Collector  of  Internal  Revenue  for  the  said  Dis- 
trict amounting  to  $41,890.91,  upon  an  assessment  of 
$4,189,091.61,  which  tax  was  paid  \mder  protest  of  the 
levy  and  assessment.  The  plaintiff  in  error  had  made  a 
return  of  aimual  net  income  for  that  year,  1909,  claiming 
a  deduction  for  the  value  of  the  ore  in  the  ground  before  it 
was  mined,  of  230,463  tons  of  ore,  of  the  value  in  the 
ground  before  it  was  mined,  of  $5,646,940.46,  upon  the 
ground  that  such  ore  constituted  exhaustion  of  the  capi- 
tal value  of  the  property  owned  by  it,  and  its  protest 
against  the  assessment  and  levy  was  based  thereon. 
Thereafter,  the  plaintiff  in  error  made  application  for  re- 
f\md  of  said  tax  pursuant  to  sections  3220  and  3226  of  the 
Revised  Statutes,  and  based  its  claim  to  such  refund 
upon  the  propriety  of  the  deduction  so  claimed,  and  stated 
in  said  application  that  such  exhaustion  of  capital  assets 
constituted  a  depreciation  within  the  meaning  of  the  Act 
in  question,  and  that  the  same  would  have  more  than  off- 
set the  total  net  income  of  the  plaintiff  in  error. 

''Thereafter,  during  the  pendency  before  the  Com- 
missioner of  Internal  Revenue  of  said  application  for  re- 
fimd,  the  plaintiff  in  error,  by  its  duly  authorized  officials, 
made  full  explanation  before  the  Commissioner  of  In- 
ternal Revenue,  and  offered  full  proof  of  the  correctness 
in  all  respects  of  its  said  return  of  annual  net  income  for 
the  year  1909  and  of  all  statements  of  fact  contained 
therein,  and  while  the  Commissioner  of  Internal  Revenue 
was  holding  said  application  imder  consideration,  the 
plaintiff  in  error  was  duly  and  regularly  granted  by  said 
Commissioner,  leave  to  comply  fully  with  the  then  rules 
and  regulations  of  the  Treasury  Department  embodied  in 
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Treasury  Decision  1675  promulgated  February  14th, 
1911,  and  particularly  sections  80  to  89  thereof  relating  to 
depreciation  of  property  of  corporations  whose  business 
involved  wasting  assets,  and  like  leave  was  so  given  to 
present  to  the  Confunissioner  of  Internal  Revenue,  an 
amended  statement  and  return  of  annual  net  income  for 
said  year  with  explanations  of  fact  in  support  thereof, 
and  to  ascertain  the  imit  cost  per  ton  of  the  estimated  ore 
bodies  belonging  to  the  plaintiff  in  its  various  mining 
properties  as  of  January  1st,  1909,  and  the  estimated 
value  of  the  ore  in  the  ground  before  it  was  ntiined  for  the 
year  1909,  by  multiplying  the  said  imit  cost  per  ton  by 
the  total  number  of  tons  ndned  in  said  year,  all  of  which 
was  done,  and  the  same  was  filed  by  the  plaintiff  in  error 
during  the  time  so  provided/'  The  rules  and  regulations 
are  then  set  out. 

^'In  addition  to  the  rules  and  regulations  as  above  set 
out,  the  plaintiff  in  error  was  further  required  by  the 
Commissioner  of  Internal  Revenue  to  make  a  calculation 
for  the  year  1909  and  of  previous  years  of  operation,  to 
ascertain  the  total  exhaustion  of  ore  which  had  taken 
place  in  the  operation  of  its  mining  properties,  and  to  enter 
such  amount  of  tonnage  exhaustion,  multiplied  by  the 
unit  cost  per  ton,  in  its  official  corporate  books  of  ac- 
count, and  also  cause  the  same  to  be  included  in  its 
printed  annual  report  of  that  current  year  to  its  stock- 
holders and  the  public  with  appropriate  explanation 
thereof,  all  of  which  requirements  were  performed  by  the 
plamtiff  in  error  in  obedience  to  said  orders  of  the  Com- 
ntiissioner  of  Internal  Revenue,  and  within  the  time  granted 
therefor. 

''The  complaint  alleged  that  the  resulting  figures  so 
rendered  in  said  return  were  and  are  in  all  respects  true 
and  correct,  and  resulted  in  a  showing  of  net  income 
measuring  the  excise  tax  under  the  rules  and  regulations 
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amounting  to  $765,380.02  upon  which  the  tax  would  have 
been  $7,653.80;  it  also  appeared  from  said  complaint  that 
this  compliance  with  the  requirements  of  the  Com- 
missioner of  Internal  Revenue  was  made  by  the  plainti£F 
in  error  without  waiving  its  claim  to  the  full  deduction 
originally  claimed. 

"It  further  appears  from  the  complaint,  that  in  dis- 
obedience and  disregard  of  the  law  and  of  the  rules  and 
regulations  of  the  Treasxuy  Department,  the  Commis- 
sioner of  Internal  Revenue  disallowed  the  application  for 
refund  of  the  plaintiff  in  error  in  toto,  which  disallowance 
was  communicated  to  the  plainti£F  in  error  December 
29th,  1913,  by  the  defendant  in  error.  Collector  of  Internal 
Revenue,  the  then  collector  having  succeeded  to  the  office 
of  the  Collector  of  Internal  Revenue  who  had  originally 
levied  the  tax  in  question.  The  complaint  alleges  that  no 
part  of  the  said  tax  has  been  refunded  or  paid  back,  and 
that  the  same  is  still  due  and  impaid." 

The  questions  propounded  are: 

''1.  Under  the  provisions  of  paragraph  38  of  the  Act 
of  Congress  entitled :  '  An  Act  to  provide  revenue,  equal- 
ize duties,  and  encoiuage  the  industries  of  the  United 
States,  and  for  other  purposes,'  approved  August  5th, 
1909,  (36  Statutes  at  Large,  p.  11,  at  p.  112),  is  a  mining 
corporation,  for  the  pmpose  of  determining  its  net  in- 
come for  the  basis  of  taxation,  entitled  to  deduct  from 
its  gross  income  any  amount  whatever  on  accoimt  of  de- 
pletion or  exhaustion  of  ore  bodies  caused  by  its  operations 
for  the  year  for  which  the  tax  is  assessed? 

''2.  Is  such  a  corporation  under  said  Act,  entitled  in 
the  ascertainment  of  its  net  income,  to  a  deduction  against 
gross  proceeds  from  the  mining  and  treatment  of  ores  to 
the  extent  of  the  cost  value  of  the  ore  in  the  ground  be- 
fore it  was  mined,  ascertained  in  strict  compliance  with 
the  rules  and  regulations  of  the  Treasury  Department  of 
February  14th,  1911  (Tr.  Dec.  1675)? 
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'^3.  Where  such  a  corporation  claimed  originally  in  its 
return  of  net  income  under  said  Act  a  deduction  for  de- 
preciation from  exhaustion  of  ore  for  the  year  equal  to  the 
actual  value  of  the  ore  in  the  ground  before  it  was  mined, 
and  having  been  denied  any  deduction  whatever  for  ex- 
haustion of  ore,  and  having  been  assessed  accordingly  and 
having  paid  the  resulting  tax,  made  appUcation  piuBuant 
to  sections  3220  and  3226  Revised  Statutes  for  refund, 
during  the  pendency  of  which  application  said  corporation 
was  granted  leave  to  amend  and  did  amend  its  return  of 
net  income  in  strict  accordance  with  the  rules  and  regu- 
lations promulgated  February  14th,  1911,  sections  80  to 
89  T.  D.  1675,  resulting  in  an  amended  return  based  upon 
cost  as  provided  in  said  regulations  and  showing  claimed 
deductions  therefrom  less  than  the  corporation's  net 
reaUzations  for  the  year  from  the  ore  actually  mined, 
is  such  corporation  entitled  to  an  allowance  of  deductions 
and  refund  of  taxes  accordingly? 

''4.  In  what,  if  any,  way  is  the  right  to  such  claimed 
deductions  affected  by  the  fact  that  such  corporation,  in 
obedience  to  requirements  imposed  by  the  Commissioner 
of  Internal  Revenue  at  the  time  of  filing  its  amended  re- 
turns showing  the  cost  value  as  of  January  1st,  1909,  of 
the  ores  mined  during  the  year,  caused  to  be  entered  in  its 
official  books  of  account  and  printed  in  its  annual  report 
of  that  current  year  to  all  of  its  stockholders  and  to  the 
public,  a  statement  of  the  total  amount  of  ore  exhaustions, 
multiplied  by  the  unit  cost  per  ton  on  its  mining  prop- 
erties for  that  and  all  previous  years?" 

In  the  brief  subnutted  for  the  Goldfield  ConsoUdated 
Mines  Company  coimsel  frankly  admit  that  if  this  court 
is  to  adhere  to  the  principles  laid  down  in  Stratton^s  Inde- 
pendence V.  Howbert,  231  U.  S.  399,  and  Von  Baurnbach 
V.  Sargent  Land  Co.,  242  U.  S.  503,  those  cases  are  con- 
clusive against  the  contentions  of  the  Mines  Company  in 
this  proceeding.    In  view  of  the  discussion  of  the  nature 
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of  mining  property  in  Stratum's  Independence  v.  Howberl, 
supra,  and  the  application  of  the  principles  therein  laid 
down  in  the  subsequent  cases  of  Stanton  v.  Baltic  Mining 
Co.,  240  U.  S.  103,  and  Von  Baumbach  v.  Sargent  Land 
Co.,  supra,  it  is  unnecessary  to  enter  upon  further  con- 
sideration of  the  matters  disposed  of  in  those  cases.  We 
find  no  occasion  to  depart  from  the  principles  therein  an- 
nounced, or  the  rulings  therein  made.  They  have  been 
reaffirmed  in  the  case  of  United  Stales  v.  Biwcibik  Mining 
Co.,  ante,  116.  In  this  view  it  follows  that  the  first  and 
second  questions  must  be  answered  in  the  negative,  and 
that  it  is  unnecessary  to  answer  the  third  and  fourth 
questions. 

So  ordered. 


NORTHWESTERN   MUTUAL   LIFE   INSURANCE 
COMPANY  V.  STATE  OF  WISCONSIN. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OP  WISCONSIN. 
No.  240.    Argued  March  22,  1918.— Decided  May  20,  1918 

The  "license  fee/'  laid  by  Wisconsin  on  domestic  "level-premium" 
life  insurance  companies  doing  business  in  the  State,  of  3%  of  the 
gross  income  from  all  sources  during  the  year,  except  rents  from 
real  estate  and  premiums  collected  outside  Wisconsin  on  policies  of 
non-residents,  as  construed  by  the  Supreme  Court  of  the  State,  is  a 
commutation  tax  in  lieu  of  all  other  taxes  on  the  personal  property 
of  the  companies  taxable  in  Wisconsin. 

Assuming,  but  not  deciding,  that  the  foreign  investment  business  of 
»8uch  a  company,  involving  shipments  of  securities,  correspondence, 
etc.,  beyond  the  State,  amounts  to  interstate  commerce,  such  a  tax 
casts  no  burden  upon  such  commerce,  where  the  gross  receipts  are 
in  effect  used  as  a  fair  measure  of  the  value  of  the  property  and  fran- 
chise taxable,  but  not  otherwise  taxed,  within  the  State. 

A  tax  on  life  insurance  business  is  not  a  tax  on  interstate  commerce. 
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It  is  not  an  arbitrary  discrimination  against  domestic  life  insurance 
corporations,  amounting  to  a  denial  of  the  equal  protection  of  the 
laws,  for  a  State  to  tax  them  by  taking  a  percentage  of  their  gross 
receipts,  while  exacting  a  fixed  and  comparatively  slight  fee  from 
similar  foreign  corporations  for  the  privilege  of  doing  local  business 
of  the  same  kind.  SmUhem  Ry.  Co,  v.  Greetie,  216  U.  S.  400,  dis- 
tinguished. 

Neither  is  such  arbitrary  discrimination  involved  in  imposing  a  license 
or  privilege  tax  upon  domestic  old-line,  level-premium  companies, 
while  exempting  fraternal  societies,  having  lodge  organizations  and 
msuring  only  the  Uves  of  their  own  members. 

163  ^^^soonsin,  484,  afi&rmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Harry  L.  BvHer,  with  whom  Mr.  John  M.  Olin,  Mr. 
Byron  H.  Stebbina  and  Mr.  Ray  M.  Stroud  were  on  the 
briefs,  for  plaintiff  in  error. 

Mr.  Walter  Drew,  with  whom  Mr.  Spencer  Hawn, 
Attorney  General  of  the  State  of  Wisconsin,  was  on  the 
brief,  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  recover  certain  taxes  or  license 
fees  paid  by  the  Northwestern  Mutual  Life  Insurance 
Company  to  the  State  of  Wisconsin;  the  same  were  paid 
under  protest,  and  this  action  was  to  recover  $482,193.23 
paid  in  1912,  and  $505,643.22  in  1913.  The  case  was  de- 
cided in  the  Supreme  Court  of  Wisconsin,  upon  demurrer 
to  the  original  and  amended  complaints,  and  judgment 
was  rendered  in  favor  of  the  State.    163  Wisconsin,  484. 

The  taxes  in  question  were  collected  under  the  statutes 
of  Wisconsin.  (§  1220,  Wis.  Stats,  of  1911,  being  §  51.32 
of  the  later  Stats.;  §  1221,  now  §  51.33,  being  the  so-called 
retaliatory  law;  §  1222,  subsec.  5  of  §  1947,  and  §  1948.) 

The  substance  of  the  statute  immediately  involved  is  ' 
thus  stated  by  the  plaintiff  in  error: 
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(ti 


Every  company  .  .  .  transacting  the  business 
of  life  insurance  within  this  state/  (excepting  only  such 
fraternal  societies  as  have  lodge  organizations  and  insure 
only  the  lives  of  their  own  members)  shall  annually,  on  or 
before  March  1,  pay  'in  lieu  of  all  taxes  for  any  purpose 
authorized  by  the  laws  of  this  state'  (except  taxes  on 
real  estate),  certain  prescribed  license  fees  'for  trans- 
acting such  business.'" 

It  appears  that  fraternal  societies  with  lodge  organ- 
izations insiuing  only  the  lives  of  their  own  members  are 
not  subject  to  this  tax,  and  foreign  level  premium  com- 
panies, similar  to  the  plaintiff  in  error,  are  subject  to  an 
annual  tax  of  but  $300.00  liable  to  increase  under  the 
so-called  retaliatory  law  according  as  other  States  impose 
like  taxes  on  similar  companies  of  Wisconsin.  Assessment 
and  stipulated  premium  companies,  domestic  and  foreign, 
are  taxed  $300.00,  or  as  to  foreign  companies  such  larger 
amoimts  as  may  be  imposed  under  the  retaliatory  law. 
The  license  when  granted  authorizes  the  company  to 
transact  business  until  the  first  of  March  of  the  ensuing 
year  unless  sooner  revoked  or  forfeited. 

The  contentions  of  a  federal  nature,  raised  by  the 
plaintiff  in  error,  are  that  this  license  tax  imposes  an  un- 
lawful burden  upon  interstate  commerce  in  contravention 
of  §  8,  Article  1  of  the  Federal  Constitution;  that  it  violates 
the  Foiu1;eenth  Amendment  in  denying  the  equal  pro- 
tection of  the  laws  to  the  Northwestern  Company  by 
arbitrarily  discriminating  against  it  and  in  favor  of  foreign 
insurance  companies,  and  between  it  and  fraternal  associar 
tions,  both  domestic  and  foreign;  that  it  violates  the 
Fourteenth  Amendment  in  imposing  an  arbitrary,  dis- 
criminatory, and  confiscatory  burden  upon  the  North- 
western Company. 

As  to  the  annual  license  fee,  it  is  made  up  as  follows: 

"Domestic  companies.  (1)  If  such  company,  corpo- 
ration or  association  is  organized  under  the  laws  of  this 
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state,  and  is  not  purely  an  assessment  or  stipulated  pre- 
mium plan  company  under  chapter  270,  laws  of  1899  (sec. 
1955 — 1),  three  per  centum  of  its  gross  income  from  all 
sources  for  the  year  ending  December  thirty-first,  next 
prior  to  said  first  day  of  March,  excepting  therefrom  in- 
come from  rents  of  real  estate  upon  which  said  company, 
corporation  or  association  has  paid  the  taxes  assessed 
thereon,  and  excepting  also  premiums  collected  outside 
of  the  state  of  Wisconsin  on  policies  held  by  nonresidents 
of  the  state  of  Wisconsin.  In  ascertaining  the  income 
upon  which  such  license  fee  shall  be  computed  as  afore- 
said, no  deduction  shall  be  made  from  premiums,  whether 
paid  in  cash  or  premium  notes,  on  accotmt  of  dividends 
allowed  or  paid  to  the  insured."  [Wis.  Stats.  1913, 
§  61.32.J 

The  statute  also  provides  that  such  license  fee  shall  be 
in  lieu  of  all  taxes  for  any  purpose  authorized  by  the  laws 
of  the  State  except  taxes  on  real  estate.  The  North- 
western Company  was  thus  obliged  to  pay  3%  of  its 
gross  income  less  income  from  rents  of  real  estate,  and 
less  premium  receipts  from  outside  of  the  State. 

Before  entering  upon  a  consideration  of  the  errors  as- 
signed the  nature  and  effect  of  this  system  of  taxation  must 
be  borne  in  mind.  The  Northwestern  Mutual  Life  In- 
surance Company  is  a  corporation  of  the  State  of  Wis- 
consin, having  large  reserves  in  that  State,  having  a  tax- 
able situs  therein.  Of  this  statute  the  Supreme  Court 
of  VHsconsin  said: 

''It  covers  all  the  contributions  which  the  state  de- 
mands from  the  company  or  its  business  except  real- 
estate  taxes,  which  are  relatively  small  in  amount.  It  is 
common  knowledge  that  all  of  the  great  level-premimn 
insurance  companies  of  the  present  day  have  vast  re- 
serve funds,  to  protect  their  liabilities  on  policies,  nmning 
up  into  the  hundreds  of  millions  of  dollars,  and  that  these 
reserves  are  invested  in  interest-bearing  securities,  of 
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which  real-estate  loans  secured  by  mortgage  generally 
form  the  largest  part.  In  the  complaint  in  the  present 
case  it  appears  that  on  December  31,  191 1,  the  plaintiff 
had  outstanding  loans  secured  by  real-estate  mortgages 
amoimting  to  $153,562,654.39,  of  which  only  $5,654,369.10 
covered  real  estate  in  Wisconsin.  It  also  appears  that  the 
plaintiff's  income  from  real-estate  mortgages  for  the  year 
ending  on  said  last  named  date  amoimted  to  $7,446,393.10 
and  its  income  from  bonds  to  $3,172,489.58.  These  se- 
curities are  all  credits,  i.  e.,  personal  property  of  an  in- 
tangible character,  the  situs  of  which  for  the  purposes  of 
taxation  is  in  this  state  at  the  residence  of  the  corporation." 

And  in  the  opinion  on  the  filing  of  the  amended  com- 
plaint, added: 

''In  this  connection  it  is  argued  that  if  a  personal  prop- 
erty tax  had  been  levied  on  the  plaintiff's  reserve,  con- 
sisting of  securities  and  credits,  there  would  have  been 
deducted  from  the  amount  thereof,  under  the  existing 
policy  of  the  state  with  regard  to  the  taxation  of  such 
property,  its  liabilities  to  policyholders,  i.  e.,  the  present 
value  of  its  outstanding  policies  valued  as  required  by 
law,  which  is  about  ninety  per  cent,  of  the  reserve.  It 
is  also  argued  that  if  the  plaintiff  had  been  subjected  to 
income  taxation  imder  the  state  law  it  would  have  paid 
much  less  than  under  the  three  per  cent,  license  fee  re- 
quirement. 

''We  do  not  regard  either  contention  as  well  founded. 
Our  statutes  governing  the  taxation  of  securities  and 
credits  for  many  years  provided  that  there  should  be  ex- 
empted from  taxation  so  much  thereof  as  'shall  equal  the 
amoimt  of  bona  fide  and  unconditional  debts  by  him  ow- 
ing.' This  provision  was  repealed  by  the  Income  Tax 
Law,  which  marked  the  abandonment  of  the  attempt  to 
levy  personal  property  taxes  upon  that  species  of  property. 
Ch.  658,  Laws  1911. 

"It  seems  entirely  clear  that  the  liabiUty  to  policy- 


NORTHWESTERN  LIFE  li^S.  CO.  v,  WISCONSIN.  137 
132.  Opinion  of  the  Court. 

holders  which  the  plaintiff  refers  to  is  not  in  any  sense  an 
'unconditional  debt/  and  as  the  policy  of  the  state  has 
never  extended  the  exemption  to  any  liability  short  of  an 
unconditional  debt  we  are  unable  «to  see  any  sound  basis 
for  the  argument  made. 

''As  to  the  contention  that  if  the  plaintiff  were  taxed 
under  the  income  tax  system  its  burden  would  be  far  less 
than  imder  the  present  license  system^  we  shall  not  at- 
tempt to  go  into  the  arguments  and  figures  presented  in 
detail.  It  is  sufficient  to  say  that  we  do  not  think  it  ap- 
pears from  the  allegations  of  the  amended  complaint  that 
the  plaintiff  now  pays  substantially  greater  sums  than  it 
would  pay  under  either  the  income  taxation  system  or 
the  former  personal  property  taxation  system. 

"At  all  events  there  does  not  affirmatively  appear  to 
be  any  such  disparity  as  would  condemn  the  law  as  arbi- 
trarily discriminatory." 

While  these  views  of  the  natiure  and  effect  of  the  law 
are  not  conclusive  upon  us,  they  are  accepted  unless  they 
appear  to  be  ill-founded,  and  we  find  no  reason  to  reject 
them.  The  tax  in  question  is,  therefore,  not  only  one  for 
the  privilege  of  doing  life  insurance  business  within  the 
State,  but  is  in  effect  a  commutation  tax,  levied  by  the 
State  in  place  of  all  other  taxation  upon  the  personal 
property  of  the  company  in  the  State  of  Wisconsin. 

It  is  insisted  that  because  of  the  foreign  investment 
business  of  the  company,  large  in  amoimt,  and  involving 
shipments  of  securities,  correspondence,  etc.,  beyond  the 
State,  this  law  burdens  interstate  commerce.  We  need 
not  reiterate  the  reasoning  upon  which  this  court  has  re- 
peatedly held  that  a  State  may  not  by  its  system  of  tax- 
ation impose  burdens  upon  interstate  commerce,  the  cases 
have  been  recently  reviewed  and  the  doctrine  reaffirmed. 
Looney  v.  Crane  Co.,  245  U.  S.  178;  Internaiumal  Paper 
Co.  V.  MaasachtisettB,  246  U.  S.  135;  Cheney  Brothers  Co. 
y.  MassachtLaetts,  246  U.  S.  147. 
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The  construction  of  the  act  by  the  state  court  brings  the 
case  within  the  decisions  of  this  court  in  U.  S.  Express 
Co.  V.  Minnesota,  223  U.  S.  335;  Cudahy  Packing  Co.  v. 
Minnesota,  246  U.  S.  450.  In  the  former  case  a  coaaomu- 
tation  tax  upon  gross  receipts  of  the  express  company 
from  state  and  interstate  business  was  sustained  as  cast- 
ing no  burden  upon  interstate  contunerce.  In  the  Cvdahy 
Packing  Co.  Case  a  tax  of  like  character  was  held  not  a 
burden  upon  interstate  commerce,  although  much  of 
the  gross  receipts,  which  measiu^  the  property  tax,  was 
derived  from  such  commerce.  In  both  of  these  cases, 
following  the  previous  decisions  of  this  court,  the  tax  was 
held  to  be  within  the  authority  of  the  State,  and  the  in- 
clusion in  the  measm^  of  taxation  of  the  receipts  partly 
derived  from  interstate  commerce  was  held  not  to  in- 
validate the  tax,  its  amount  not  being  in  excess  of  what 
would  be  legitimate  as  an  ordinary  tax  on  the  property 
taken  at  its  value. 

We  have  said  thus*  much  as  to  the  alleged  invalidity  of 
this  license  tax  as  a  burden  upon  interstate  commerce, 
without  deciding,  as  we  do  not  find  it  necessary  to  decide, 
whether  the  so-called  foreign  investment  business  of  the 
company  does  or  does  not  of  itself  amount  to  interstate 
commerce.  If  it  amoimts  to  commerce  of  that  character 
no  burden  is  cast  upon  it  by  such  tax  as  is  here  involved, 
since  the  gross  receipts  coming  from  that  character  of 
business  are  used  only  as  a  measure  of  the  value  of  the 
property  and  franchise  lawfully  taxable  in  the  State. 

That  the  tax  upon  the  life  insurance  business,  which  is 
the  subject-matter  of  the  Ucense  tax  here  involved,  is 
not  a  tax  upon  interstate  commerce  is  established  by  a 
reference  to  the  recent  full  consideration  of  the  subject 
by  this  court.  New  York  Life  Insurance  Co.  v.  Deer  Lodge 
County,  231  U.  S.  495. 

This  brings  us  to  the  question  whether  the  statute  denies 
to  the  company  the  equal  protection  of  the  laws.    That 
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the  State  is  not  because  of  the  Fourteenth  Amendment 
required  to  tax  all  property  alike,  and  may  classify  the 
subjects  selected  for  taxation,  is  too  well  established  to 
require  citation  of  the  many  cases  in  this  court  which 
have  so  held.  The  classification  may  not  be  arbitrary  and 
must  rest  upon  real  differences — subject  to  these  quali* 
fications  the  State  has  a  wide  discretion.  In  this  connec- 
tion the  Northwestern  Company  contends  that  the  tax 
upon  it  is  so  different  from  that  imposed  upon  foreign 
level-premium  companies  doing  a  like  business  within  the 
State  that  an  arbitrary  discrimination,  amounting  to  a 
denial  of  equal  protection,  is  exercised  as  against  it  and 
in  favor  of  the  foreign  company.  As  we  have  already 
said,  the  foreign  companies  of  like  character  pay  a  privi- 
lege or  occupation  tax  in  the  sum  of  $300.00  per  annum. 
The  state  comt  held,  and  we  think  properly  so,  that  for- 
eign insurance  companies  occupy  a  relation  to  the  State 
which  is  different  from  that  of  a  domestic  company.  The 
latter  has  within  the  borders  and  taxing  jurisdiction  of 
the  State  a  large  amotmt  of  personal  property,  receiving 
protection,  and  subject  to  taxation.  The  foreign  company 
has  its  reserves  in  the  State  of  its  domicile,  and  there  sub- 
ject to  local  taxation,  which  is  of  itself  a  substantial 
difference.  Moreover,  we  have  held  that  it  is  no  denial 
of  equal  protection  for  a  State  to  impose  a  different  rate 
upon  one  of  its  own  corporations  than  that  imposed  upon 
a  foreign  corporation,  for  the  privil^e  of  doing  business 
within  its  borders.  Kansas  City,  Memphis  &  Binning^ 
ham  R.  R.  Co.  v.  Stiles,  242  U.  S.  Ill,  118.  In  the  case 
of  Cheney  Brothers  Co.  v.  MassachTAsetts,  supra,  this  court 
said: 

''  •  .  .  a  State  does  not  surrender  or  abridge  its 
power  to  change  and  revise  its  taxing  system  and  tax 
rates  by  merely  Ucensing  or  permitting  a  foreign  corpo- 
ration to  engage  in  local  business  and  acquire  property 
within  its  limits,  and,  second,  that  'a  State  may  impose  a 
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different  rate  of  taxation  upon  a  foi-eign  corporation  for 
the  privilege  of  doing  business  within  the  State  than  it 
applies  to  its  own  corporations  upon  the  franchise  which 
the  State  grants  in  creating  them.'  Karhsa^  City,  Memphis 
&  Birmingham  R.  R.  Co.  v.  SHleSy  242  U.  S.  Ill,  118." 

But,  it  is  said  that  these  decisions  are  opposed  to  the 
decision  of  this  court  in  Southern  Ry.  Co.  v.  Greene^  216 
U.  S.  400.  In  that  case  the  railway  corporation  of  an- 
other State  came  into  the  State  of  Alabama  in  compli- 
ance with  its  laws,  paid  the  Ucense  and  property  tax 
imposed  upon  other  corporations  doing  business  within  the 
State,  under  sanction  of  the  laws  of  the  State  acquired  a 
large  amount  of  railroad  property  therein,  when  it  was  at- 
tempted to  subject  it  to  a  further  tax  for  the  privilege  of 
doing  business  as  a  foreign  corporation,  which  tax  was 
not  imposed  upon  domestic  corporations  doing  the  same 
kind  of  business  in  the  same  manner,  and  it  was  held  that 
such  classification  was  arbitrary  and  void  imder  the 
Fourteenth  Amendment.  In  that  case  we  laid  stress  upon 
the  fact  that  the  tax  related  to  railroad  property  not  sus- 
ceptible of  other  uses,  which  placed  in  the  State  had  to 
remain  there  permanently,  and  could  not  be  withdrawn 
at  the  pleasure  of  its  owners.  Under  such  circumstances, 
and  dealing  with  that  character  of  property,  we  held  that 
the  particular  tax  constituted  such  discrimination  as  to 
deny  to  the  company  the  equal  protection  of  the  laws. 
That  case  was  distinguished  in  the  decision  in  Kansas 
City,  Memphis  &  Birmingham  R.  R.  Co.  v.  Stiles,  supra, 
and  also  in  disposing  of  the  case  of  the  White  Company 
involved  in  Cheney  Brothers  Co.  v.  Massachusetts,  supra. 
The  difference  between  the  Southern  Ry.  Co.  Case  and 
the  one  imder  consideration  is  quite  obvious. 

As  to  the  alleged  discrimination  between  old-line  level- 
premium  companies  and  beneficial  associations,  which 
are  exempted  from  taxation  imder  this  statute,  we  think 
the  differences  are  plain.     The  fraternal  and  beneficial 
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features  are  wanting  in  organizations  like  that  of  the 
Northwestern  Company.  The  ascertainnaent  and  col- 
lection of  premiums  and  payments  for  insurance  are  upon 
wholly  di£Ferent  plans.  As  to  the  alleged  dbcrimination 
in  favor  of  stipulated  premium  companies  and  assessment 
companies,  the  plaintiff  in  error  in  its  brief  says  that  no 
domestic  company  of  these  classes  and  but  one  foreign 
company  existed  in  Wisconsin  in  1912,  and  that  as  to  this 
its  argument  as  to  discrimination  in  favor  of  foreign  level- 
premium  companies  applies.  What  we  have  already  said 
disposes  of  that  contention.  We  find  no  reason  to  dis- 
agree with  the  Supreme  Court  of  Wisconsin  in  the  con- 
clusion that  differences  upon  which  classification  rests  in 
this  statute  are  not  fanciful,  but  real  and  substantial, 
and  that  the  dissimilarities  in  treatment  fall  short  of  that 
arbitrary  classification  which  amounts  to  a  denial  of  the 
equal  protection  of  the  laws. 

We  find  no  error  in  the  judgment  of  the  Supreme  Court 
of  Wisconsin. 

A  firmed. 

Mr.  Justice  Clarke  took  no  part  in  the  consideration 
or  decision  of  this  case. 
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MARIN,  AS  RECEIVER  OP  THE  AMERICAN  BI&- 
CUlt  COMPANY  OF  CROOKSTON,  v.  AUGE- 
DAHL. 

ERROR  TO  THE  DISTRICT  COURT  OF  CASS  COUNTY,  STATE  OF 

NORTH  DAKOTA. 

No.  227.    Submitted  March  18,  1918.— Decided  May  20,  1918. 

Refusal  of  a  state  court  to  respect  a  sister  state  judgment  upon  the 
ground  that  the  court  rendering  it  exceeded  its  jurisdiction  under  its 
own  constitution  and  laws,  presents  a  federal  question  based  on 
the  full  faith  and  credit  clause  and  the  supplementary  legislation  of 
Congress. 

The  Minnesota  constitution,  Art.  10,  §3,  in  providing  for  stock- 
holders^ liability,  excepts  corporations  organized  for  canying  on 
manufacturing  business.    Hdd: 

(1)  That  the  exception  goes  not  to  the  jurisdiction  but  only  to 
the  merits  in  proceedings  to  sequester  the  assets  of  a  local  corpora- 
tion and  assess  stockholders  to  pay  its  debts,  imder  Rev.  Laws,  1905, 
§§  3173,  3184-3187;  and  that  an  order  of  assessment,  made  in  such 
proceedings  by  the  proper  Minnesota  court,  of  general  jurisdiction, 
which  in  other  respects  has  acquired  jurisdiction  over  the  corpora- 
tion, and  through  it  over  the  shareholders,  necessarily  involves  a 
determination  that  the  corporation  is  not  of  the  excepted  class,  and 
in  that  respect  is  in  Minnesota  conclusive  against  collateral  attack 
by  a  shareholder,  whether  or  not  he  was  personally  a  party  to  the 
proceedings. 

(2)  That  like  force  must  be  given  such  order  in  an  action  brought  by 
the  receiver,  appointed  in  such  proceedings,  to  enforce  the  assessment 
against  a  shareholder  in  the  courts  of  another  State,  and  that  a  re- 
fusal of  those  courts  to  be  bound  by  it,  upon  the  ground  that  the 
corporation  was  of  the  class  excepted  by  the  Minnesota  constitu- 
tion, and  erroneously  treating  this  excep&on  as  jurisdictional,  fails  to 
accord  the  due  faith  and  credit  to  which  the  order  is  entitled  under 
the  Federal  Constitution  and  laws. 

82  N.  Dak.  536,  reversed. 

The  case  is  stated  in  the  opinion. 
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Mr.  Edward  Engerud  and  Mr.  A.  A.  Miller  for  plaintiff 
in  error. 

Mr.  Emerson  H.  Smith,  Mr.  A.  W.  Fowler  and  Mr.  L.  L. 
TwicheU  for  defendant  in  error : 

The  decision  of  the  court  below,  based  purely  on  the 
construction  of  the  constitution  and  statutes  of  Minne- 
sota, in  the  absence  of  any  settled  construction  by  the 
courts  of  that  State  duly  pleaded,  raises  no  federal  ques- 
tion. LouieviUe  &  Nashville  R.  R.  Co.  v.  MeUon,  218 
U.  S.  36. 

In  holding  that  the  company  was  in  the  manufacturing 
business,  in  the  sense  of  the  Miimesota  constitution,  the 
court  below  but  decided  a  question  of  local  law,  not  re- 
viewable here  {Stone  v.  SotUhem  Illinois  Bridge  Co.,  206 
U.  S.  267;  New  Orleans  Debenture  Redemption  Co.  v. 
Louisiana,  180  U.  S.  320;  Gred  Western  Telegraph  Co.  v. 
Purdy,  162  U.  S.  329),  and  decided  it  correctly.  [Citing 
Minnesota  cases.] 

The  full  faith  and  credit  clause  and  supplementary 
act  of  Congress  do  not  bar  inquiry  into  the  jimsdiction 
behind  the  Minnesota  judgment.  Thompson  v.  Whitman, 
18  Wall.  457;  Andrews  v.  Andrews,  188  U.  S.  14;  National 
Exchange  Bank  v,  Wiley,  195  U.  S..  257;  Ward  v.  Joslin, 
186  U.  S.  142. 

By  the  express  terms  of  the  Minnesota  law  the  district 
court  can  only  proceed  when  the  corporation  is  one  whose 
stockholders  have  a  liability.  And  this  would  be  true 
even  in  the  absence  of  the  express  provision,  for  the  reason 
that  the  object  is  to  enforce  stockholders'  liability.  Con- 
cededly  in  the  case  at  bar  the  only  liability  sought  to  be 
enforced  is  the  alleged  sup^added  liability  of  defendant. 
Since  the  Biscuit  Company's  is  a  manufacturing  business, 
no  superadded  liability  existed;  the  defendant  and  other 
stockholders  were  not  liable  to  assessment  because  there 
was  no  liability  to  assess;  there  was  no  subject-matter  in 
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existence  upon  which  the  jurisdiction  of  the  Minnesota 
court  could  operate;  and  therefore  the  order  of  assess- 
ment was  rendered  wholly  without  jurisdiction  of  any 
subject-matter  and  is  null  and  void. 

We  concede  that,  given  a  corporation  in  which  there  is 
superadded  liability,  the  jurisdiction  of  the  corporation 
gives  jurisdiction  of  the  stockholders  to  the  extent  of  mak- 
ing the  order  of  assessment  conclusive  as  to  the  necessity 
for  and  the  amount  of  the  assessment,  even  though  no 
service  of  any  kind  was  made  on  nonresident  stockholders. 
But  there  must  first  exist  a  superadded  liability  upon  which 
to  base  the  assessment.  The  order  of  assessment  has  the 
conclusive  effect  provided  by  the  act  only  when  the  court 
has  jurisdiction  to  order  an  assessment.  In  all  of  the 
'  cases  cited  by  plaintiff  in  error,  the  corporation  in  ques- 
tion was  one  in  which  there  was  a  superadded  liability 
and  hence  the  court  clearly  had  jurisdiction  to  enter  the 
order  of  assessment. 

Mr.  Justice  Van  Devanter  deUvered  the  opinion  of 
the  court. 

This  was  an  action  at  law  in  North  Dakota  by  a  re- 
ceiver of  an  insolvent  Minnesota  corporation  to  enforce 
against  one  of  its  stockholders  an  order  of  a  Minnesota 
court  laying  an  assessment  on  the  stockholders  generally. 
The  defendant  prevailed  because  the  North  Dakota  eourt 
was  of  opinion  that  the  order  laying  the  assessment  was 
made  in  the  absence  of  such  jurisdiction  as  was  essential 
to  bind  him,  32  N.  Dak.  536;  and  the  question  for  decision 
here  is  whether  that  court  gave  to  the  laws  and  pro- 
ceedings in  Minnesota  the  full  faith  and  credit  to  which 
they  are  entitled  under  the  Constitution  and  laws  of  the 
United  States.  See  Great  Western  Telegraph  Co.  v.  Purdy, 
162  U.  S.  329;  Tilt  v.  Kehey,  207  U.  S.  43,  51. 

Under  the  law  of  Minnesota,  where  an  execution  on  a 
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judgment  against  a  corporation  of  that  State  is  returned 
unsatisfied,  the  court,  in  a  suit  by  the  judgment  creditor, 
may  sequestrate  the  property  of  the  corporation,  appoint 
a  receiver  of  the  same,  cause  the  property  to  be  sold  and 
apply  the  proceeds  to  the  payment  of  the  receivership 
expenses  and  the  corporate  debts.  And  where  in  such  a 
suit  the  receiver  presents  a  petition  asserting  that  "any 
constitutional,  statutory  or  other  liability  of  stockholders '' 
exists,  and  that  resort  thereto  is  necessary,  the  court  must 
appoint  a  time  for  a  hearing  on  the  petition  and  cause 
such  notice  thereof  as  it  deems  proper  to  be  given  by  pub- 
lication or  otherwise.  If  from  the  evidence  presented  at 
the  hearing,  including  such  as  may  be  produced  by  any 
creditor  or  stockholder  appearing  in  person  or  by  attorney, 
it  appears  that  there  is  a  liability  of  stockholders  and  that 
the  available  assets  are  not  sufficient  to  pay  the  expenses 
and  debts,  the  court  is  required  to  make  an  order  ratably 
assessing  the  stockholders  on  account  of  such  liability 
and  to  direct  that  the  assessment  be  paid  to  the  receiver. 
If  pa}rment  be  not  made,  the  duty  is  laid  on  the  receiver 
of  enforcing  the  same  by  actions  against  the  defaulting 
stockholders,  "whether  resident  or  non-resident,  and 
wherever  found."  The  court's  order  is  expressly  made 
''conclusive  as  to  all  matters  relating  to  the  amount, 
propriety,  and  necessity  of  the  assessment."  Rev.  Laws, 
1906,  §§  3173,  3184^^3187. 

According  to  a  settled  line  of  local  decisions  the  pro- 
ceeding on  the  receiver's  petition  for  an  assessment  on  the 
stockholders  is  not  an  independent  suit,  but  simply  a 
step  in  the  original  sequestration  suit,  Ueland  v.  Haugan^ 
70  Minnesota,  349;  and  the  conclusive  eflfect  of  the  court's 
order  is  not  dependent  on  the  personal  presence  of  the 
stockholders,  because  they  are  so  far  in  privity  with  the 
corporation  as  to  be  represented  by  it,  and  a  judgment 
against  it  is  in  effect  a  judgment  against  them.  Hanson 
V.  Davison,  73  Minnesota,  454,  462;  Town  of  Hinckley  v. 
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KetOe  Rim-  R.  R.  Co.,  80  Minnesota,  32,  39.  But  while 
the  order  is  conclusive  ''as  to  all  matters  relating  to  the 
amount,  propriety,  and  necessity ^f  the  assessment''— 
maUera  which  concern  aU  stockholders  alike — ,  it  leaves  open 
the  questions  whether  a  particular  person  is  a  stock- 
holder or  holds  the  number  of  shares  attributed  to  him, 
whether  he  has  discharged  his  liability  or  has  a  claim  which 
may  be  set  off  against  the  assessment,  and  whether  he 
has  any  other  defense  which  is  '^personal  to  himself.^' 
Straw  &  EUsworih  Co.  v.  Kilboume  Co.,  80  Minnesota, 
125,  136. 

As  so  applied,  the  Minnesota  law  has  been  sustained  by 
this  coiui)  against  various  claims  that  as  to  stockholders 
it  infringes  the  due  process  clause  of  the  Fourteenth 
Amendment;  and  we  have  also  recognized  and  enforced 
the  duty  of  courts  of  other  States,  imder  the  due  faith  and 
credit  clause  of  the  Constitution  and  the  legislation  of 
Congress  on  that  subject,  to  give  effect  to  orders  of 
Minnesota  courts  making  assessments  imder  that  law,  al- 
though the  stockholders  were  not  personally  made  par- 
ties to  the  suits  wherein  the  orders  were  made.  Bem- 
heimer  v.  Converse,  206  U.  S.  516;  Converse  v.  Hamilton, 
224  U.  S.  243;  Selig  v.  HamOUm,  234  U.  S.  652.  And  see 
R(yyal  Arcanum  v.  Qreen,  237  U.  S.  531,  543-545. 

The  order  with  which  we  here  are  concerned  was  noiade 
by  a  Minnesota  court  in  a  sequestration  suit  against  a 
Minnesota  corporation.  Besides  being  a  coiui;  of  general 
jurisdiction,  both  at  law  and  in  equity,  the  coiui;  making 
the  order  had  full  jurisdiction  of  that  suit.  The  suit  was 
*Degun  by  a  judgment  creditor  after  an  execution  on  his 
judgment  was  returned  unsatisfied.  The  defendant 
corporation  had  its  principal  place  of  business  in  the 
coimty  where  the  suit  was  begun,  and  was  brought  into 
the  suit  by  due  service  of  process.  Thus  much  is  not 
questioned.  Nor  is  it  questioned  that  a  receiver  was 
appointed,  or  that  by  a  petition  in  the  suit  he  sought  an 
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assessment  on  the  stockholders,  or  that  public  notice  of 
the  hearing  on  the  petition  was  given  as  the  court  di* 
rected,  or  that  there  was  a  hearing  as  contemplated.  But 
it  is  insisted  that  the  court  was  without  jurisdiction  to 
make  the  assessment  and  that  in  consequence  the  order 
is  open  to  collateral  attack.  In  support  of  this  contention 
it  is  said  that  in  making  the  assessment  the  court  evi- 
dently proceeded  on  the  mistaken  assumption  that  the 
corporation  was  one  on  whose  stockholders  a  liability  was 
imposed  by  §  3  of  article  10  of  the  state  constitution,^ 
whereas  in  truth  the  corporation  was  one  of  a  class  whose 
stockholders  were  excepted  from  the  operation  of  that 
provision.  But  is  this  anything  other  than  saying  that 
the  court  erred  in  ruling  on  a  matter  of  substantive  law 
regularly  presented  to  it  for  decision  in  a  pending  suit? 
The  constitutional  provision  does  no  more  than  to  declare 
a  general  rule  of  liabiUty  and  to  except  therefrom  stock- 
holders of  a  certain  class  of  corporations.  It  does  not 
purport  to  deal  with  the  jurisdiction  of  courts — their 
power  to  hear  and  determine — ,  but  only  to  prescribe  in 
a  general  way  the  relative  rights  of  stockholders  and 
creditors.  It  therefore  must  be  taken  as  going  to  the 
merits  rather  than  to  the  jurisdiction.  The  Minnesota 
courts  evidently  so  regard  it;  and  they  also  treat  the 
question  whether  a  particular  corporation  belongs  to  one 
class  or  another  as  a  matter  the  decision  of  which  in  a 
suit  against  the  corporation  is  binding  on  the  stockholders 
in  subsequent  litigation  with  the  latter.  Merchants  Nor 
tional  Bank  v.  Minnesota  Thresher  Manvfacturing  Co., 
90  Minnesota,  144,  149. 

Four  Minnesota  cases  are  cited  as  making  against  these 
views,  but  we  do  not  so  imderstand  them.  In  DwinneU 
V.  Kramer,  87  Minnesota,  392,  a  policyholder  in  an  in- 

^  "Each  stockholder  in  any  corporation,  excepting  those  organized 
for  the  purpose  of  carrying  on  any  kind  of  manufacturing  or  mechanical 
business,  shall  be  liable  to  the  amount  of  stock  held  or  owned  by  him." 
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solvent  mutual  fire  insuranoe  company,  against  whom 
a  general  assessment  on  the  policyholders  was  sought  to 
be  enforced,  successfully  defended  on  the  groimd  that  his 
policy  did  not  conform  to  the  mutual  plan,  but  was  an 
''ordinary  contract  of  insurance"  issued  on  receipt  of  a 
cash  premium.  The  defense  plainly  was  personal  to  him. 
Swing  v.  Humbird,  94  Minnesota,  1 ,  arose  under  an  Ohio 
law  and  not  the  law  of  Minnesota.  An  assessment  made 
in  Ohio  on  the  policyholders  of  an  insolvent  fire  insurance 
company  was  sought  to  be  enforced  in  Minnesota,  and 
the  defendant  prevailed  because  his  policy  had  been  fully 
paid  for  and  had  terminated  prior  to  the  assessment. 
That  also  was  a  personal  defense.  In  Swing  v.  Red  River 
Lumber  Co.,  105  Minnesota,  336,  an  attempt  was  made  to 
enforce  a  similar  Ohio  assessment,  but  it  failed  for  the 
reason,  among  others,  that  when  the  defendant's  policy 
was  issued  the  insurance  company  was  doing  business  in 
Minnesota  in  violation  of  the  laws  of  that  State, — a 
matter  which  was  personal  to  him  and  to  other  Minnesota 
policyholders  if  there  were  such.  In  Finch,  Van  Slyck  & 
McConvitte  v.  Van<i8eky  132  Minnesota,  9,  there  was  a 
direct  appeal  from  an  order  levying  an  assessment  on 
stockholders  in  a  sequestration  suit.  The  character  of  the 
corporation  was  not  in  controversy,  and  the  "only  con- 
troverted question  before  the  [trial]  coiui^  was  the  amount 
to  be  levied."  There  also  was  a  question  in  the  appellate 
court  as  to  whether  the  trial  should  have  been  to  a  jiiry. 
With  this  in  mind,  it  seems  plain  that  what  was  said  can 
have  no  particular  bearing  here. 

Had  the  Minnesota  court  in  this  instance  held  that  the 
corporation  was  in  the  excepted  class  and  then  denied  the 
receiver's  petition,  is  it  not  certain  that  the  order,  if  neither 
vacated  nor  reversed,  would  have  settled  conclusively 
the  non-existence  of  the  asserted  liability?  And  if  in  a 
subsequent  suit  the  receiver  or  the  creditors  represented 
by  him  had  again  asserted  such  a  liability  on  the  part  o\ 
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the  stockholders,  is  there  any  doubt  that  the  latter  could 
have  relied  safely  on  the  order  as  a  prior  adjudication  in 
their  favor?  The  answers  seem  obvious.  Charged  with 
the  duty,  as  the  court  was,  of  ascertaining  whether  there 
was  any  liability  to  be  enforced,  it  was  its  province  to  con- 
sider and  decide  every  question  which  was  an  element  in 
that  problem,  incluc^g  the  one  of  whether  the  corpo- 
ration was  in  the  excepted  class.  That  question  required 
solution  and  the  power  to  solve  it  was  lodged  in  the  court. 
The  court  did  solve  it,  for,  as  is  said  in  Neff  v.  Lamm,  99 
Minnesota,  115,  117,  the  order  making  the  assessment  is 
'^  necessarily  based  upon  a  determination  that  the  corpo- 
lotion  is  of  the  class  whose  stock  is  assessable,  and  not  of 
the  excepted  class."  Whether  the  decision  was  right  or 
wrong  is  not  open  to  discussion  here.  If  wrong  it  was  sub- 
ject to  correction  on  proper  application  to  the  court  which 
made  it,  or  on  appeal,  but  it  was  not  void  or  open  to  col- 
lateral attack.  Deposit  Bank  v.  Frankifort,  191  U.  S.  499, 
610,  512;  Noble  v.  Union  River  Logging  R.  R.  Co.,  147 
U.  S.  165,  172-174;  DaweU  v.  Applegate,  152  U.  S.  327, 
340;  In  re  First  National  Bank,  152  Fed.  Rep.  64,  68^70. 
Of  course,  it  was  the  duty  of  the  court  to  have  due  regard 
for  the  exception  in  the  constitutional  provision  because 
of  its  bearing  on  the  merits;  and  if  proper  effect  was  not 
^ven  to  it  an  error  of  law  was  committed,  but  nothing 
more.  The  true  view  of  the  subject  is  mdicated  in  the 
following  excerpts  from  our  opinion  in  FaunUeroy  v.  Lum, 
210U.S.230,  234,  237: 

^^No  doubt  it  sometimes  may  be  difficult  to  decide 
whether  certain  words  in  a  statute  are  directed  to  jims- 
diction  or  to  merits,  but  the  distinction  between  the  two 
is  plain.  One  goes  to  the  power,  the  other  only  to  the  duty 
of  the  coiui^.  Under  the  common  law  it  is  the  duty  of  a 
court  of  general  jmisdiction  not  to  enter  a  judgment  upon 
a  parol  promise  made  without  consideration;  but  it  has 
power  to  do  it,  and,  if  it  does,  the  judgment  is  unimpeacha- 
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ble,  unless  reversed.  Yet  a  statute  could  be  framed  that 
would  make  the  power,  that  is,  the  jiuisdiction  of  the  court 
dependent  upon  whether  there  was  a  consideration  or  not. 
Whether  a  given  statute  is  intended  simply  to  establish  a 
rule  of  substantive  law,  and  thus  to  define  the  duty  of  the 
court,  or  is  meant  to  limit  its  power,  is  a  question  of  con- 
struction and  common  sense.  When  it  affects  a  court  of 
general  jurisdiction  and  deals  with  a  matter  upon  which 
that  court  must  pass,  we  naturally  are  slow  to  read  am- 
biguous words,  as  meaning  to  leave  the  judgment  open  to 
dispute,  or  as  intended  to  do  more  than  to  fix  the  rule  by 
which  the  coiul;  should  decide." 

"A  judgment  is  conclusive  as  to  all  the  media  con- 
cludendi,  United  States  v.  California  &  Oregon  Land  Co., 
192  U.  S.  355;  and  it  needs  no  authority  to  show  that  it 
cannot  be  impeached  either  in  or  out  of  the  State  by 
showing  that  it  was  based  upon  a  mistake  of  law." 

Whether  the  stockholder  against  whom  the  order  is 
here  sought  to  be  enforced  was  personally  a  party  to  the 
suit  in  which  it  was  made  does  not  appear;  nor  is  it  naa- 
terial.  Under  the  rule  in  Minnesota,  as  also  the  general 
rule,  he  was  sufficiently  represented  by  the  corporation  to 
be  bound  by  the  order  in  so  far  as  it  detemained  the  char- 
acter and  insolvency  of  the  corporation  and  other  matters 
affecting  the  propriety  of  a  general  assessment  such  as 
was  made.  This  court  frequently  has  recognized  and 
applied  that  rule.  In  Hawkins  v.  Glenn,  131  U.  S.  319, 
2fi  assessment  ordered  by  a  Virginia  court  having  the 
corporation  before  it  was  sustained  as  against  stock- 
holders residing  in  another  State  and  not  personally 
brought  into  the  suit,  the  ground  of  decision  being  that 
"a  stockholder  is  so  far  an  integral  part  of  the  corporation 
that,  in  the  view  of  the  law,  he  is  privy  to  the  proceedings 
touching  the  body  of  which  he  is  a  member."  Of  similar 
import  are  Sanger  v.  Upton,  91  U.  S.  56;  Glenn  v.  Liggett, 
135  U.  S.  533;  Greoi  Western  Telegraph  Co.  v.  Purdy,  162 
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U.  S.  329,  336;  Hancock  National  Bank  v.  Famum,  176 
U.  S.  640;  Bemheimer  v.  Converse,  206  U.  S.  516,  632; 
Royal  Arcanum  v.  Green,  237  U.  S.  531,  544. 

No  doubt  the  order  might  be  attacked  collaterally  by 
showing  an  absence  of  jurisdiction  of  person  or  subject- 
matter.  The  cases  of  Thompson  v.  Whitmwi,  18  Wall. 
457,  and  National  Exchange  Bank  v.  Wiley,  195  U.  S.  257, 
hold  nothing  more.  Neither  gives  any  warrant  for  saying 
that  the  order  may  be  attacked  collaterally  by  showing 
that  error  was  committed  m  deciding  the  merits.  One 
dealt  with  a  judgment  by  a  court  having  no  jurisdiction 
whatever  over  the  subject-matter,  and  the  other  dealt 
with  a  personal  judgment  rendered  without  service  of 
process  or  personal  appearance,  but  confessed  under  a 
warrant  of  attorney  which  did  not  cover  it — ^in  other 
words,  a  judgment  rendered  without  jurisdiction  of  the 
person  through  a  representative  or  otherwise.  Both  are 
inapposite  here.  By  the  law  of  its  organization  the  Min- 
nesota co\u*t  was  empowered  to  take  cognizance  of,  hear 
and  determine,  the  suit  to  sequestrate  and  the  receiver's 
petition  for  an  assessment.  Thus  it  had  jurisdiction  of 
the  subject-matter.  Cooper  v.  Reynolds,  10  Wall.  308, 
316.  The  corporation  was  before  it  in  virtue  of  process 
duly  served,  and  the  stockholders,  as  has  been  said,  were 
represented  by  the  corporation.  Thus  there  was  juris- 
diction of  the  person. 

Under  these  circumstances,  the  order  is  entitled,  under 
the  Constitution  and  laws  of  the  United  States,  to  the 
same  faith  and  credit  in  the  courts  of  North  Dakota  as 
by  law  or  usage  are  given  to  such  an  order  in  the  courts 
of  Minnesota.  Hancock  National  Bank  v.  Famum,  176 
U.  S.  640;  Converse  v.  Hamilton,  224  U.  S.  243.  In  Min- 
nesota, as  before  said,  it  is  conclusive  of  all  matters  re- 
lating to  the  propriety  of  the  assessment,  including  the 
questions  of  the  character  and  insolvency  of  the  corpo- 
ration, and  therefore  it  should  have  been  held  similarly 
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conclusive  in  North  Dakota.  The  court  of  that  State  de- 
clined to  regard  it  as  detenhining  the  character  of  the 
corporation,  and  so  failed  to  give  it  the  faith  and  credit 
to  which  it  is  entitled. 

Judgment  renersed. 

Mr.  Justice  Clarke,  dissenting. 

The  importance  of  the  question  involved  in  this  case 
leads  me  to  state  somewhat  fully  my  reasons  for  dissent- 
ing from  the  decision  of  the  court. 

The  plaintiff  in .  error,  as  receiver  of  the  American 
Biscuit  Company  of  Crookston,  an  insolvent  corporation, 
organized  under  the  laws  of  the  State  of  Minnesota,  in- 
stituted suit  in  a  district  court  of  North  Dakota  against 
the  defendant  in  error,  a  stockholder  in  the  company,  to 
recover  upon  an  order,  treated  in  the  record  as  a  judgment, 
entered  by  an  inferior,  a  district  court  of  the  State  of 
Minnesota,  which  is  described  in  the  amended  complaint 
as  follows: 

"The  said  court  .  .  .  noiade  an  order  in  said  pro- 
ceedings ordering  and  assessing  against  each  and  every 
share  of  the  capital  stock  of  said  American  Biscuit  Com- 
pany of  Crookston  the  smn  of  one  hundred  dollars  ($100) 
and  against  the  persons  and  parties  liable  as  such  stock- 
holders .  .  .  and  further  ordering  that  each  and 
every  party  or  person  liable  as  such  stockholder  pay  to 
this  plaintiff  as  Receiver  of  said  insolvent  corporation  the 
sum  of  one  himdred  dollars  (SlOO)  for  each  and  every  share 
of  stock  on  which  he  should  be  liable,"  etc. 

It  is  further  alleged  that  the  defendant  is  the  owner  of 
one  share  of  stock  of  the  said  company  of  the  par  value  of 
$100  and  that  he  has  not  paid  to  the  court  the  assessment 
made. 

'  The  complaint  sets  out  in  detail  the  statutes  imder 
which  the  Minnesota  coiu*t  proceeded  and  alleges  that  the 
Biscuit  Company 
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''By  its  Articles  of  Incorporation  .  .  .  was  em- 
powered to  manufacture  and  sell  biscuits,  crackers,  can- 
dies, confections,  cereals,  and  other  kindred  products,  or 
supplies  (necessary)  or  component  parts  thereof,  and  [''to 
purchase  or  own,"  probably  omitted]  the  machinery, 
fixtures,  equipment  and  supplies  necessary  for  the  man- 
ufacturing and  dealing  in  the  same  .  .  .  and  to 
maintain  and  operate  stores  and  depots  for  the  sale  and 
disposal  of  its  products  and  the  purchase  of  its  supplies, 
and  in  general  to  do  and  perform  all  matters  and  things 
necessary  and  proper  in  the  successful  conducting  of  its 
said  business." 

The  District  Court  of  North  Dakota  sustained  a  de- 
murrer to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  its 
judgment  was  affirmed  by  the  Supreme  Court  of  the  State. 

The  constitution  of  Minnesota  in  effect  at  the  time  of 
the  transactions  involved  in  the  case  contains  the  follow- 
ing provision: 

Article  10,  §  3.  "Each  stockholder  in  any  corporation, 
excepting  those  organized  for  the  purpose  of  carrying  on 
any  kind  of  manufactiuing  or  mechanical  business,  shall 
be  liable  to  the  amount  of  stock  held  or  owned  by  him." 

It  is  admitted  that  this  is  the  only  warrant  for  the 
Minnesota  order,  which  was  for  the  amount  of  the  per- 
sonal or  double  liabiUty  of  stockholders. 

The  theory  on  which  the  North  Dakota  courts  pro- 
ceeded was  that  the  complaint  showed  that  the  Biscuit 
Company  was  a  manufacturing  corporation  such  that  no 
double  liability  could  attach  to  its  stockholders,  and  that 
therefore  the  Minnesota  court  did  not  have  jxirisdiction, 
under  the  constitution  and  laws  of  that  State,  to  enter  an 
order  which  precluded  the  defendant  from  showing  that 
he  was  not,  and  could  not  be,  liable  to  a  valid  double 
liabiUty  assessment. 

The  distinction  between  provisions  of  law  which  are 
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jurisdictional  and  those  which  are  not,  has  not  been,  per- 
haps cannot  be,  made  the  subject  of  hard  and  fast  defi- 
nition. A  much  quoted  statement  is  that  the  distinction, 
while  difficult  of  appUcation,  is  between  "  A  rule  of  law  for 
the  guidance  of  the  court  and  a  linait  set  to  its  power." 
Interstate  Commerce  Commission  v.  Northern  Pacific  Ry.  Co., 
216  U.  S.  538,  544;  FaunOeroy  v.  hum,  210  U.  S.  230,  235. 

In  the  opinion  of  the  court  it  is  said  that  the  district 
court  which  entered  the  order  sued  on  is  a  court  of  general 
jiuisdiction.  As  a  general  statement  this  may  be  accepted, 
but  when  that  court  entered  the  order  we  are  here  con- 
sidering it  was  not  actiag  as  a  court  of  general  jurisdiction, 
but, — as  we  shall  see,  from  the  decisions  of  the  Supreme 
Court  of  Mnnesota, — as  a  statutory  court  of  narrowly 
limited  powers,  authorized  to  enter  orders  "conclusive" 
in  specifically  defined  respects.  As  a  court  of  general 
jurisdiction,  and  independent  of  the  statute  under  which 
the  court  was  acting,  its  receiver  could  not  have  main- 
tained this  action  in  North  Dakota.  Hale  v.  AUinson^ 
188  U.  S.  56. 

In  the  case  at  bar  we  are  dealing  with  a  constitutional 
provision,  obviously  intended  for  the  encomragement  of 
manufactures  in  the  State  of  Minnesota,  which  places  it 
beyond  the  power  of  the  legislature  to  attach  double 
liability  to  holders  of  stock  in  any  manufacturing  corpo- 
ration organized  under  the  laws  of  that  State. 

Shall  it  be  said  that  this,  clearly  a  linaitation  on  the 
power  of  the  legislature,  is  not  also  a  linaitation  on  the 
power  of  the  Minnesota  courts?  That  it  is  a  jurisdictional 
limitation  upon  the  legislature  but  was  only  a  rule  for  the 
guidance  of  the  court,  the  jiuisdiction  of  which,  when  en- 
tering the  order  involved,  was  determined  by  the  act  of 
the  le^lature?  It  is  not  merely  a  rule  to  guide  courts  in 
determining  whether  stockholders  in  manufacturing  cor- 
portations  are  subject  to  double  Uability,  for  it  prohibits 
both  the  legislature  and  the  courts  from  imposing  such^ 
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liability  upon  stockholders  in  such  corporations  under 
any  circumstances  and  is  therefore  a  limitation  upon  the 
power  of  courts  as  certainly  as  it  is  a  limitation  on  legis- 
lative power. 

The  validity,  in  a  proper  case,  of  such  an  order  as  was 
entered  by  the  Minnesota  court,  and  the  right  of  such  a 
receiver  to  maintain  a  suit  upon  it  in  a  foreign  State  to 
collect  from  stockholders  resident  therein,  have  both  been 
sustained  by  this  court  (Bemheimer  v.  Converse,  206  U.  S. 
516;  Converse  v.  HamiUon,  224  U.  S.  243).  But  in  each 
of  these  cases  it  was  expressly  found  that  the  insolvent 
company  was  within  the  general  terms  of  §  3,  Art.  10, 
of  the  Minnesota  constitution,  and  that  therefore  per- 
sonal liability  attached  to  its  stockholders. 

Notwithstanding  this  fact,  the  defendant  in  error  con- 
tends that  the  Minnesota  court  was  without  jurisdiction 
to  render  the  order  sued  upon,  and  argues  in  substance 
as  follows: 

(1)  That  the  Minnesota  court  had  authority  to  render 
such  a  '^ judgment"  only  as  against  stockholders  in  other 
than  corporations  organized  for  manufacturing  or  me- 
chanical business. 

This  is  not  contested  by  the  plaintiff  in  error  in  argu- 
ment, but  the  answer  to  it,  relied  upon,  is  that  the  first 
question  confronting  the  Minnesota  court  hearing  the 
petition  of  creditors  for  the  assessment  was  whether  the 
Biscuit  Company  was  a  corporation  whose  stockholders 
were  subject  to  double  liability;  that  the  order  making 
the  assessment  could  have  been  rendered  only  upon  a 
holding  that  it  was  such  a  corporation;  and  that  such  an 
order,  not  appealed  from,  is  conclusive  as  to  this  question, 
upon  all  stockholders. 

(2)  That  the  character  of  the  corporation  as  pleaded 
shows  it  to  have  been  a  manufacturing  company,  that 
therefore  no  personal  liability  attached  to  its  stockholders 
and  that  thereby  the  Minnesota  court  is  shown  to  have 
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been  without  jurisdiction  to  render  the  '^judgment"  sued 
upon. 

This  contention  also  is  not  contested  by  the  plaintiff  in 
error,  who  contents  himself,  again,  with  relying  upon  the 
implication  springing  from  the  rendering  of  the  Minnesota 
order. 

It  seems  clear  enough  that  a  corporation  '^  empowered 
to  manufacture  and  sell  biscuits,  crackers,  candies,''  etc., 
and  to  own  and  use  ''the  machinery,  fixtures,  equipment 
and  supplies  necessary  for  the  manufacturing  and  dealing 
in  the  same"  must  be  classed  as  one  ''organized  for  the 
purpose  of  carrying  on"  a  "manufactming  business." 

But  the  Supreme  Court  of  Minnesota  has  placed  this 
conclusion  beyond  discussion. 

In  Senour  Mfg.  Co.  v.  Church  Paint  &  Mfg.  Co.,  81 
Minnesota,  294,  it  is  held: 

"In  proceedings  to  enforce  the  individual  liability  of 
stockholders  of  a  corporation  [for  the  debts  of  the  corpo- 
ration], the  Articles  of  Incorporation  are  the  sole  criterion 
as  to  the  pmposes  for  which  the  corporation  was  formed." 
And  corporations  organized  for  purposes  stated  as  follows 
have  been  held  by  that  court  to  be  manufacturing  corpo- 
rations such  that  they  came  within  the  constitutional 
exception,  so  that  personal  liability  did  not  attach  to 
holders  of  stock  in  them,  viz.,  companies  organized  for: 

"The  manufactiu*e  of  painters'  materials  and  supplies, " 
Senour  Case,  supra;  "For  the  manufacturing  or  brewing 
of  lager  beer,  and  selling  and  disposing  of  same,"  Hastings 
Malting  Co.  v.  Iron  Range  Brewing  Co.,  65  Minnesota, 
28;  "For  the  manufacture  of  cloth  of  every  description 
and  the  sale  of  cloth  so  manufactured,"  Nicollet  National 
Bank  v.  Frisk-Turner  Co.,  71  Minnesota,  413;  "To  pro- 
duce and  create  water,  steam  and  other  motive  power  for 
transmission  and  use  as  may  be  desirable  for  any  legitmate 
purpose,"  Cuyler  v.  City  Power  Co.,  74  Minnesota,  22; 
"For  the  purpose  of  generating  electricity  for  distribution 
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to  the  pubUc/'  Vencedor  Investment  Co.  v.  Highland 
Canal  A  Power  Co.,  126  Minnesota,  20. 

The  test  prescribed  by  the  Supreme  Court  of  Mhinesota 
is,  Whether  the  entire  business  which  the  corporation  is 
authorized  to  engage  in  is  manufactiuing  and  disposing 
of  its  products  and  such  incidental  business  as  may  reason- 
ably be  necessary  for  the  purposes  of  its  organization. 
Hastings  Mailing  Co.  v.  Iron  Range  Brewing  Co.,  65  Min- 
nesota, 28,  31.  Again,  and  obviously,  in  NicoUel  National 
Bank  v.  Frisk'Tumer  Co.,  71  Minnesota,  413,  it  was  held 
that  the  buying  of  raw  materials  and  the  selling  of  man- 
ufactured products  are  within  the  scope  of  the  incidental 
powers  of  a  manufacturing  corporation,  and  do  not  con- 
stitute doing  business  other  than  the  manufacturing 
business  authorized.  Clearly  the  Biscuit  Company  meets 
the  constitutional  requirement  thus  interpreted. 

The  difference  between  the  case  at  bar  and  the  Bern* 
heimer  and  Converse  Cases,  supra,  is  manifest  and  fimda- 
mental.  These  two  cases  were  concerned  with  the  affairs 
of  the  same  corporation,  and  the  Supreme  Cornet  of  Min- 
nesota held  that  on  their  face  the  articles  of  incorporation 
of  the  company  provided  for  the  purchase  of  the  capital 
stock,  evidences  of  indebtedness  and  assets  of  another 
corporation  and  also  for  a  manufacturing  purpose;  that 
the  former  business  was  not  incidental  to  the  latter  and 
that,  therefore,  the  company  not  being  organized  exclu- 
sively for  a  manufacturing  purpose,  did  not  come  within 
the  constitutional  exception  and  that  the  personal  lia- 
bility attached  to  the  stockholders.  With  this  conclu- 
sion this  court  expressed  itself  satisfied  in  both  cases. 

The  question  remains  whether,  in  the  proceeding  in 
which  the  order  relied  upon  was  entered,  the  Minnesota 
court  had  jxirisdiction  to  render  and  actually  did  render 
an  order  such  that  a  stockholder  when  sued  upon  it,  either 
in  Minnesota  or  in  another  State,  would  not  have  open  to 
him  the  defense  that  the  insolvent  corporation  was  of 
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such  character  that  double  liability  did  not  attach  to  the 
owners  of  its  stock.  • 

That  the  court  did  not  have  such  jimsdiction  and  did 
not  enter  such  an  order  in  this  case  seems  to  me  clear  for 
the  reasons  following,  viz. : 

In  Thompson  v.  Whitman,  18  Wall.  457,  a  decision  obvi- 
ously "rendered  on  great  consideration,"  prior  decisions 
dealing  with  the  full  faith  and  credit  clause  of  the  Con- 
stitution were  carefully  reviewed,  and  it  was  there  decided 
that  when  the  question  of  jiuisdiction  is  appropriately 
presented  the  record  of  a  judgment  rendered  may,  con- 
stitutionally, be  assailed  in  a  collateral  proceeding  to  en- 
force it  in  another  State,  even  as  to  facts  therein  stated  to 
have  beec  passed  upon  by  the  court.  This  decision  has 
been  repeatedly  afl&rmed  and  followed,  and  in  National 
Exchange  Bank  v.  Wiley,  195  U.  S.  257,  it  was  accepted 
as  authority  sufficient  for  holding  that  a  judgment  by 
confession  under  warrant  of  attorney  could  be  collaterally 
attacked  in  a  foreign  State  by  showing  that  the  p]ainti£F 
in  whose  favor  it  was  rendered  in  an  Ohio  court  of  general 
jurisdiction  was  not  the  owner  of  the  note  in  suit  at  the 
time,  and  that  the  court  entering  it  was,  therefore,  with* 
out  jurisdiction,  although  the  rendering  of  the  judgment 
involved,  or  implied,  the  finding  that  the  plaintiff  was 
then  the  owner  of  the  note. 

These  authorities  will  suffice  to  illustrate  the  scope  of 
the  established  rule  that  a  judgment  sued  on  in  a  foreign 
State  may  be  shown  in  defense  to  have  been  entered  by 
the  court  rendering  it  without  jmdsdiction,  regardless  of 
the  form  which  such  judgment  may  take  on. 

With  this  rule  in  mind  let  us  examine  the  character  and 
scope  of  the  "order"  sued  upon  in  this  case. 

The  order  was  entered  in  a  special  statutory  proceeding 
of  a  character  such  that  the  Supreme  Court  of  Minnesota 
has  declared  that  it  is  intended  to  be  ''summary  and  with- 
ovi  formal  pleadings,  and  not  controlled  by  all  the  forms 
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usually  incident  to  judicial  procedure/'  132  Minnesota,  9, 
12;  the  hearing  in  such  cases  is  upon  ''such  notice  as  it 
[the  court]  deems  proper,  by  publication  or  otherwise,  to 
be  given;"  upon  the  hearing  the  court  ''shall  receive  and 
consider  such  evidence  hy  affidavit  or  otherwise  as  may  be 
presented  by  the  receiver,  or  by  any  creditor,  officer,  or 
stockholder,  appearing  in  person  or  by  attorney, "  and  the 
statute  expressly  provides  that: 

"Such  order  shall  be  conclusive  as  to  all  matters  re- 
lating to  the  amount,  propriety,  and  necessity  of  the  as- 
sessment, against  all  parties  therein  adjudged  liable  upon, 
or  on  accoimt  of,  any  stock  or  shares  of  such  corporation, 
whether  appearing  or  being  represented  at  the  hearing 
or  not,  or  having  notice  thereof  or  not."  Rev.  Laws,  1905, 
§  3186. 

That  the  conclusive  character  of  the  order  entered  in 
such  a  proceeding  has  been  strictly  confined  by  the  Min- 
nesota Supreme  Court  to  the  respects  in  which  the  statute 
just  quoted  declares  it  shall  be  conclusive,  leaving  all 
other  defenses  open  to  the  stockholder,  is  shown  by  the 
following  decisions: 

The  act  in  force  when  the  order  now  under  discussion 
was  entered  was  passed  in  1899  [Laws  1899,  c.  272],  and 
in  the  following  year  the  Supreme  Court  of  Minnesota 
sustained  its  constitutionaUty  in  Straw  &  EUsworih  Co. 
V.  Kilboume  Co.,  80  Minnesota,  125,  a  case  cited  with 
approval  by  this  court  in  both  the  Bemheinier  and  Con- 
verse  Cases,  supra.    It  was  there  held  as  follows: 

"Although  the  court  inquires  into  the  amoimt  of  the 
liabilities  as  well  as  to  what  will  probably  be  realized  out 
of  the  assets,  its  sole  determination  is  that  it  is  necessary 
and  proper  that  an  assessment  of  a  given  amount  shall 
be  levied  against  each  share  of  stock.  ThM,  and  that 
ofdy,  is  the  ultimate  issu^jble  fact  to  be  found  by  the 
court. 

"The  plain  purport  of  sections  3  and  5  is  that  after  an 


160  OCTOBER.  TERM,  1917. 

Glaus,  J.,  dissenfiiig.  247  U.  S. 


order  of  assessment  has  been  duly  made,  and  the  receiver 
has  sued  an  alleged  stockholder  to  recover  upon  the  assess- 
ment, the  order  cannot  be  attacked  in  that  action  upon 
the  ground  that  the  assessment  was  unnecessary  or  exces- 
sive, or  upon  the  ground  that  the  defendant  was  not  ac- 
tually a  party  to,  or  personally  notified  of,  the  hearing 
upon  which  the  assessment  was  made.    .    .    . 

"But,  as  we  have  heretofore  intimated,  the  stock- 
holders are  not  concluded  in  all  respects  by  the  determi- 
nation of  the  court,  nor  is  that  the  fair  meaning  of  chapter 
272,  §  5.  A  person  sued  as  a  shareholder  may  show,  if  he 
can,  thai  he  is  not  a  shareholder  at  all,  or  thai  he  is  not  the 
holder  of  so  large  an  amount  of  stodc  as  is  alleged,  or  that 
he  has  dischai^ed  his  liability,  or  that  he  has  a  claim 
against  the  corporation  which  he  may,  in  law  or  equity, 
set  off  against  the  claim  or  judgment  in  assessment,  or  he 
may  make  any  other  defense  which  is  personal  to  himself.'' 

Again,  in  its  latest  construction  of  the  act,  in  1916,  in 
Finch,  Van  Slyck  &  McConviUe  v.  Vanasek,  132  Min- 
nesota, 9,  12,  the  court  uses  this  language: 

"It  was  intended  by  the  statute  that  the  proceeding 
should  be  sujmnary  and  without  formal  pleadings,  and 
it  is  not  controlled  by  all  of  the  forms  usually  incident  to 
judicial  procedure.  The  court  imder  the  statute  deals  in 
the  main  with  probabilities,  and  is  not  authorized  to  deter- 
mine  any  fact,  other  than  that  of  insolvency  and  the  amount 
of  the  assessment  to  be  made,  which  in  any  way  precludes 
the  stockholders  in  a  subsequent  action  brought  to  en- 
force the  assessment.  The  assessment  is  bvi  preliminary 
to  such  an  action  and  therein  the  stockholders  may  present 
aU  matters  thai  may  be  available  to  them  in  defense.  Straw 
&  EUsworth  Mnfg.  Co.  v.  L.  D.  Kitboume  Boot  &  Shoe 
Co.,'^  supra. 

Thus  is  the  expression  in  the  earlier  case  "He  [the 
stockholder]  may  make  any  other  defense  which  is  personal 
to  himself,"  interpreted  in  this  later  case  as  meaning 
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''All  matters  that  may  be  available  to  them  [the  stock- 
holders] in  defense." 

During  the  sixteen  years  between  these  two  decisions 
that  court  had  under  consideration  the  scope  of  several 
such  ''orders"  [following  the  language  of  the  act,  the 
Qouri  habituaUy  refers  to  them  as  "orders"  not  "judg- 
ments"] and  it  has  expressed  its  conclusions  as  follows: 

In  DwinneU  v.  Kramer,  87  Minnesota,  392  (1902),  in 
a  suit  upon  an  assessment  order,  made  under  the  act  we 
are  considering,  against  the  holder  of  a  policy  in  a  mutual 
insurance  company,  [There  is  no  "difference,  in  principle, 
in  respect  to  the  question  now  under  consideration,  be- 
tween an  action  to  recover  on  premium  notes,  when 
insolvency  of  the  company  has  made  an  assessment  on 
members  necessary,  and  an  action  to  enforce  a  stock- 
holder's liability,  constitutional  or  statutory,"  80  Min- 
nesota, 134]  the  defense  was  made  on  demurrer  that  the 
policy  issued  to  the  defendants  "shows  upon  its  face  that 
the  defendants  were  not  insured  on  the  mutual  plan,  and 
that  the  extent  of  their  liability  by  the  terms  of  the  pol- 
icy was  the  amount  of  the  premium  named  therein,  which 
has  been  paid."  This  defense  was  entertained  and  held 
valid  by  the  court  against  precisely  such  a  "judgment"  as 
this  court  now  holds  conclusive  against  a  defense  in  prin- 
ciple precisely  similar, — ^that  under  the  contract  relation 
of  the  defendant  to  the  corporation  he  was  not  liable  for 
any  double  liability  assessment. 

Again,  in  Smng  v.  Humbird,  94  Minnesota,  1  (1904), 
in  an  action  on  an  assessment  made  by  the  Supreme  Court 
of  Ohio  in  a  suit  on  a  mutual  insurance  company  policy, 
under  a  statute  similar  to  that  of  Minnesota,  the  court 
holds  in  the  syllabus,  paragraph  1 : 

"Such  assessment  is  not  conclusive  upon  any  policy- 
holder as  to  the  question  whether  his  relation  to  the 
company  was  such  as  to  subject  him  to  liability  for  an  as- 
sessment.   The  judgment  making  the  assessment  is,  how- 
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ever,  concltisive  as  to  matters  relating  to  the  necessity 
for,  and  the  amount  of,  the  assessment.'' 

In  the  opinion  the  comli  sajrs: 

"The  plaintiff  contends,  in  effect,  that  the  ex  parte  de- 
cree in  question  is  conclusive  upon  the  defendants  upon 
the  question  of  their  liability  to  assessment  for  the  losses 
of  the  company,  and  that  they  are  barred  from  ur^g  the 
defense  pleaded  in  this  case.  The  question  of  (he  conclusive- 
ness of  an  assessment  upon  stockholders  and  members  of  a 
corporation  for  the  payment  of  its  liabilities  made  by  a 
court  having  jurisdiction  to  wind  up  its  affairs  is  too  weU 
settled  in  this  State  to  justify  any  extended  discussion  of  it. 
Where  the  court  has  such  jurisdiction  of  a  corporation, 
its  order  or  decree  making  an  assessment  upon  its  stock- 
holders or  members  without  personal  notice  to  them  is 
conclusive  as  to  all  matters  relating  to  the  necessity  for 
making  the  assessment,  and  the  amount  thereof.  Bvi  it 
does  not  conclude  any  stockholder  or  member  as  to  the  ques- 
tion whether  his  relation  to  the  corporation  was  such  as  to 
suJ^ect  himio  liability  for  an  assessment,  or  as  to  any  other 
defense  personal  to  himself,"  citing  cases.  .  .  .  *'The 
assessment  in  the  case  last  cited  {Dwinnell  v.  Kramer, 
supra)  was  made  by  one  of  the  courts  of  our  own  state, 
yet  effect  was  given  to  the  claim  of  the  defendant  that  by 
virtue  of  his  policy  contract  he  was  not  liable  to  assess- 
ment." 

Here  again  the  same  character  of  defense  urged  in  the 
instant  case  was  entertained  and  sustained,  viz:  That, 
notwithstanding  the  order  or  judgment,  the  policies  on 
which  the  assessment  was  entered  were  ''of  a  class  which 
imposed  no  liability  upon  the  holders  thereof  beyond  the 
amoimt  of  the  cash  deposit  required."  In  the  case  at  bar 
the  character  of  the  corporation  is  such  that  no  double 
liability  can  constitutionally  be  imposed  on  any  of  its 
stockholders. 

Again,  in  Swing  v.  Red  River  Lumber  Co.,  105  Minne- 
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sola,  336  (1908),  the  coxirt  had  under  consideration  an 
assessment  upon  the  policyholders  of  a  mutual  insurance 
company,  entered  by  the  Ohio  Supreme  Court,  under  a 
statute  similar  to  that  of  Minnesota,  and  the  court  said: 

''The  last  contention  of  the  plaintiff  to  be  considered 
is  to  the  effect  that  the  decree  of  the  supreme  court  of  Ohio 
making  the  assessment  is  conclusive  upon  the  defendant 
upon  the  question  of  its  liability  to  be  assessed  for  the 
losses  of  the  company,  and  that  the  trial  court  in  this  case, 
by  refusing  to  give  such  conclusive  effect  to  the  decree, 
refused  to  give  full  faith  and  credit  to  the  judicial  pro- 
ceedings of  the  state  of  Ohio,  as  required  by  section  1, 
art.  4,  of  the  federal  constitution.  The  decree  was  ex 
parte  as  respects  the  defendant,  it  having  been  made  with- 
out notice  to  the  defendaut.  The  decree,  then,  the  court 
having  jiuisdiction  of  the  corporation,  was  conclusive  as 
to  all  matters  relating  to  the  necessity  for  and  the  amount 
of  the  assessment;  but  it  is  not  conducive  as  to  the  question 
whether  the  contract  relaiions  of  an  alleged  member  to  the 
company  were  siich  as  to  svbject  him  to  liability  for  the  as- 
sessment. It  did  not,  nor  could  it,  deprive  a  member  of 
the  company  of  any  defense  going  to  show  that  he  was 
not  liable  to  be  assessed  for  the  losses  of  the  company. 
Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  329;  Smng  v. 
^Western  Lumber  Co.,  205  U.  S.  275." 

These  cases,  made  complete  by  Finch,  Van  Slyck  & 
McConvilie  v.  Vanasek,  supra,  decided  in  1916,  give  us  a 
Ime  of  decision,  not  only  general  in  terms  but  specific  in 
application,  consistently  maintained  for  sixteen  years, 
which,  it  seems  to  me,  makes  it  very  clear  that  if  the  suit 
commenced  in  North  Dakota,  which  we  are  considering, 
had  been  instituted  in  a  Minnesota  court  it  would  have 
been  open  to  the  defendent  stockholder  to  show,  in  defense, 
that  his  relations  to  the  company  were  such  as  not  to  sub- 
ject him  to  liability  (94  and  105  Minnesota,  supra)  and 
that,  therefore,  the  opinion  of  the  court  gives  to  the 
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''order''  of  an  inferior  court  of  Minnesota  a  faith  and 
credit  in  North  Dakota  which  it  would  not  have  had  in 
the  State  of  its  origin,  a  result  which  I  venture  to  think 
is  unsound  in  principle,  anomalous  in  our  judicial  history 
and  likely  to  lead  to  most  unfortunate  results. 

The  opinion  of  the  court  concedes  that,  notwithstand- 
ing this  ''judgment,"  it  was  open  to  the  defendant  stock- 
holder, in  the  Nortji  Dakota  case,  to  show,  if  such  were 
the  fact,  that  he  was  not  a  stockholder  at  all;  that  he 
owned  but  half  as  many  shares  as  was  alleged:  that  he  had 
paid  the  ainount  assesiLl  against  him  in  whole  or  in  part, 
or  that  he  had  a  set-off  to  apply  on  the  amount  of  the  as- 
sessment. But,  nevertheless,  the  court  concludes  that  he 
cannot  be  permitted  to  show,  as  was  true,  that  he  was  not, 
and  could  never  have  been,  indebted  to  the  receiver  on 
the  hability  relied  upon, — ^and  this,  notwithstanding  that 
the  latest  decision  of  the  Supreme  Court  of  Minnesota, 
construing  the  statute  of  its  own  State,  holds,  as  quoted 
above,  that  in  such  a  suit  the  stockholders  "may  present 
all  matters  that  may  be  available  to  them  in  defense," 
and  notwithstanding  the  fact  that  the  earlier  cases  also 
held  that  such  ah  order  is  not  conclusive  as  to  "whether 
the  contract  relations  of  an  alleged  member  to  the  com- 
pany were  such  as  to  subject  him  to  liability  for  the  assess- 
ment," (94  and  105  Minnesota,  supra).  When  we  add 
that  the  holding  of  this  court  in  the  Bemheimer  Case, 
repeated  in  the  Converse  Case,  supra,  was  that  "It  may  be 
regarded  as  settled  that  upon  acquiring  stock  the  stock- 
holder [in  a  Minnesota  corporation]  incurred  an  obliga- 
tion arising  from  the  constitutional  provision,  corUractual 
in  its  nature,^*  we  are  seemingly  confronted  with  the  con- 
clusion that  the  decisions  of  a  Supreme  Court  of  a  State, 
construing  its  own  statutes,  of  the  character  such  as  we 
have  here  {Flash  v.  Conn,  109  U.  S.  371,  378)  are  no  longer 
of  controlling  influence  on  this  court  but  may  be  ignored 
in  its  discretion. 
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Believing,  as  I  do,  that  upon  the  discussion  in  this 
opinion  and  upon  the  authorities  cited,  the  insolvent 
corporation  involved  was  one  within  the  exception  of 
the  Minnesota  constitution  and  that,  therefore,  no 
double  liabiUty  attached  to  the  defendant  in  error;  that 
imder  the  Minnesota  decisions  cited  this  defense  coidd 
have  been  successfully  made  against  the  order  if  it  had 
been  sued  on  in  a  Minnesota  court;  that  the  implied 
finding  that  the  corporation  was  not  within  the  exception 
is  necessarily  jurisdictional,  and  that  therefore  it  was  open 
to  the  stockholders  to  assail  it  when  sued  in  North  Dakota, 
as  it  would  have  been  in  Minnesota;  and  that  facts 
sufficient  appeared  on  the  face  of  the  complaint  to  show 
that  in  this  case  the  defense  was  a  valid  one,  I  think  the 
judgment  of  the  Dakota  courts  should  be  affirmed  and 
therefore  dissent  from  the  decision  of  the  court. 

Mr.  Justice  Pitnet  and  Mr,  Justice  Brandeis  con- 
cur in  this  dissent. 


>•»■ 


WILLIAM  E.  PECK  &  COMPANY,  INCORPORATED, 
V.  LOWE,  COLLECTOR  OF  INTERNAL  REVENUE, 
SECOND  DISTRICT  OF  NEW  YORK. 

ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  234.   Argued  December  10, 11,  1917.— Decided  May  20,  1018. 

The  Sixteenth  Amendment  does  not  extend  the  power  of  taxation  to 
new  or  excepted  subjects,  but  merely  removes  occasion  for  appor- 
tioning taxes  on  income  among  the  States. 

Net  income  of  a  corporation  derived  from  exporting  goods  from  the 
States  and  selling  them  abroad  is  subject  to  be  taxed  under  §  II 
of  the  Income  Tax  Law  of  October  3, 1913,  c.  16,  38  Stat.  166,  172, 
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as  part  of  the  "entire  net  income  arising  or  accruing  from  all 


sources." 


Such  a  tax,  general  and  in  no  way  discriminating  against  exports  and 
affecting  the  export  business  at  most  only  indirectly,  is  not  contrary 
to  the  constitutional  provision  that  *^  no  tax  or  duty  shall  be  laid 
on  articles  exported  from  any  State."     Art.  I,  §9,  cl.  6. 

234  Fed.  Rep.  125,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Charles  P.  Spoaner  and  Mr.  Richard  V.  lAndabury, 
with  whom  Mr.  John  C.  Spoaner  and  Mr.  Ralph  T.  Keyset 
were  on  the  briefs,  for  plaintiff  in  error : 

A  tax  upon  income  derived  from  exports,  by  whatever 
name  it  is  called,  is  a  tax  upon  exports,  and  is  therefore  un- 
constitutional. Congress  may  no  more  burden  exports 
and  exportation  by  indirection  than  by  a  tax  directly 
upon  the  article  exported;  the  substance  and  e£fect  and 
not  the  form  of  a  tax  controls.  The  principle  here  in- 
volved has  found  repeated  examples  in  cases  of  state  taxes, 
in  various  forms,  burdening  interstate  and  foreign  com- 
merce. Brown  v.  Maryland,  12  Wheat.  419,  445;  Cook  v. 
Pennsylvania,  97  U.  S.  666;  WeUon  v.  Missouri,  91  U.  S. 
275;  Philadelphia  &  Southern  S.  S.  Co.  v.  Pennsylvania, 
122  U.  S.  326,  336;  Lelfmp  v.  P(yrt  of  Mobile,  127  U.  S. 
640,  645.  In  Fairbank  v.  United  States,  181  U.  S.  283, 295, 
the  court,  citing  Brown  v.  Maryland,  held  that  ''the  free- 
dom of  exportation  being  guaranteed  by  the  Constitution 
it  cannot  be  disturbed  by  any  form  of  legislation  which 
burdens  that  exportation.  The  form  in  which  the  burden 
is  imposed  cannot  vary  the  substance."  To  the  same 
effect :  United  States  v.  New  York  &  Cuba  Mail  S.  S.  Co., 
200  U.  S.  488;  United  States  v.  Hvoslef,  237  U.  S.  1;  Thames 
&  Mersey  Ins.  Co.  v.  United  States,  237  U.  S.  18;  State  v. 
AUgeyer,  110  Louisiana,  839.  See  further  (as  to  state 
taxes):  WeUon  v.  Missouri,  supra,  278;  Low  v.  Austin, 
13  Wall.  29,  34;  Cook  v.  Pennsylvania,  supra,  570;  Webber 
V.  Virginia,  103  U.  S.  344,  350. 
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It  is  well  settled  by  the  decisions  that  a  tax  on  income 
is  a  tax  on  the  source  from  which  the  income  is  derived, 
and  that  if  the  source  be  not  subject  to  tax  the  income 
cannot  be.  This  principle  is  clearly  stated  in  the  final 
decision  of  the  Pollock  Case,  158  U.  S.  630. 

On  the  first  hearing  of  that  case  the  Attorney  General 
sought  to  justify  the  assessment  of  the  tax  on  the  income 
from  state  and  municipal  securities  ''as  part  of  the  total 
income  of  the  respective  owners  under  a  law  assessing  in- 
comes generally  and  not  discriminating  between  those 
securities  and  others  of  like  character."  But  this  court, 
in  its  first  as  well  as  in  its  final  decision,  unanimously  over- 
threw this  contention.  In  the  decision  upon  the  first 
hearing  (157  U.  S.  429),  the  majority  and  the  dissenting 
opinions  agreed  on  this  point.  In  the  same  opinion  the 
coiu*t  held  that  an  annual  tax  upon  the  income  from  real 
estate  is  the  same  in  substance  as  an  annual  tax  on  the 
real  estate;  also  that  a  tax  on  income  from  personal  prop- 
erty is  a  tax  on  that  property.     158  U.  S.  618. 

The  Pollock  Case  shows  clearly  that  there  is  no  possible 
distinction  between  taxing  an  income  and  taxing  the 
source  from  which  it  is  derived.  In  the  case  at  bar,  the 
plaintiff  is  in  just  the  same  position,  as  to  federal  income 
taxation,  as  a  state  official  receiving  a  salary  from  his 
State  or  a  recipient  of  income  from  state  or  municipal 
bonds.  See  Collector  v.  Day^  11  Wall.  113;  Dobbins  v. 
Erie  County  Commrs.f  16  Pet.  435. 

Upon  the  foregoing  principles  and  decisions,  this  tax  is 
unconstitutional.  The  income  consists  almost  wholly  of 
commissions  or  profits  on  sales  of  goods  exported.  The 
income  from  a  group  of  such  sales  is  a  collection  of  the  in- 
comes from  single  sales.  In  considering  either  single  ex- 
port sales  or  transactions,  or  groups  of  them,  and  the 
profit  or  income  therefrom,  it  is  clear  that  no  distinction 
can  be  established  between  the  taxation  of  such  sale  or 
transaction  and  the  taxation  of  the  income  or  profit  there- 
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from.  The  profit  is  the  net  yield  or  proceeds  of  the  trans- 
action, and  the  most  essential  and  necessary  factor  in  it, 
in  fact,  its  very  object  and  purpose,  for  the  sake  of  which 
the  transaction  is  made  and  except  for  which  in  sufficient 
amount  the  transaction  would  not  be  made. 

No  distinction  has  been  drawn,  in  the  courts  or  in  com- 
mercial life,  between  the  taxation  of  a  transaction  and  the 
taxation  of  the  proceeds  of  it.  There  is  no  difference  in 
substance  and  effect  between  a  tax  on  the  goods  in  course 
of  exportation,  or  on  the  bill  of  lading,  or  on  the  bill  of 
exchange  {FairbanJc  v.  United  States,  supra),  or  on  the 
commission  or  profit  of  the  sale.  All  are  alike  burdens  on 
the  export  transaction,  and  this  is  the  essential  matter. 
Differences  in  rate  or  method  of  application  are  of  no  sig- 
nificance. 

If  it  were  held  that  a  tax  on  income  from  exports  is  not 
a  tax  on  exports,  the  result  would  be  to  open  the  way  to 
serious  injury  or  destruction  of  export  trade  by  taxation, 
which  would  in  effect  overthrow  the  constitutional  pro- 
hibition against  taxing  exports.  For  if  it  be  not  taxing 
exports  to  tax  the  income  at  the  rate  of  one  per  cent.,  any 
higher  rate  would  be  equally  permissible.  Congress  has 
power  to  and  does  discriminate  in  the  income  tax  between 
different  kinds  of  occupations  and  conditions,  exempting 
some  and  varying  the  taxes  imposed  on  others.  The  re- 
quirement of  uniformity  is^  held  by  the  court  to  be  suf- 
ficiently met  when  all  the  members  of  any  designated 
class  are  treated  alike  throughout  the  United  States. 
Likewise,  Congress  has  power  to  and  does  discrimmate 
between  commodities.  And  so,  if  a  tax  on  income  from 
exports  were  not  a  tax  on  exports.  Congress  could  at  any 
time  impose  higher  than  the  normal  or  ordinary  rates  on 
incomes  of  exporters,  or  certain  classes  of  exporters,  as  in 
the  FairbanJc  Case.  Thus,  by  resorting  to  discriminatory 
and  excessive  taxes.  Congress  could  suppress  given  classes 
of  export  business  and  lines  of  exportation  to  suit  its  views 
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of  economic  policy.  And  the  principle  thus  accredited 
would  logically  lead  to  the  taxation  of  the  income  of  state 
securities  by  the  United  States  and  of  United  States  se- 
curities by  the  States;  the  virtual  state  taxation  of  inter- 
state and  foreign  commerce,  and  of  the  salaries  of  federal , 
judges  and  other  officers,  to  which  Congress  might  re- 
ciprocate by  like  taxes  on  state  officials.  The  results 
would  be  evil  in  the  extreme. 

It  is  not  denied  that  income  from  exportation  after 
it  has  been  received  and  become  commingled  with  the 
general  property  of  the  taxpayer  is  liable  to  the  impo- 
sition of  a  general  property  tax,  either  federal  or  state, 
or  both.  So  also  is  the  income  from  state  and  federal 
bonds,  the  salaiy  of  state  and  federal  officials  and  the  re- 
ceipts from  interstate  commerce. 

It  is  one  thing,  however,  to  tax  property  which,  al- 
though derived  as  income  from  a  non-taxable  source,  has 
become  an  indistinguishable  part  of  the  taxpayer's  gen- 
eral funds,  and  quite  a  different  thing  to  tax  a  person  on 
account  of  his  receipt  of  an  income  from  such  source. 

The  difference  between  the  two  classes  of  taxes  was 
pointed  out  by  Mr.  Justice  Bradley  in  PhikLdelphia  & 
S&uthem  S.  S.  Co.  v.  Pmnsylvania,  122  U.  S.  326,  341. 
It  will  be  observed  that  in  Weston  v.  Charleston,  2  Pet. 
449;  Collector  v.  Day,  11  Wall.  113;  and  the  Pollock  Case, 
supra,  the  tax  was  imposed  imder  general  income  tax 
acts,  two  of  which  were  similar  in  their  provisions  to  the 
act  under  which  the  present  tax  was  imposed,  and  in  all 
of  them  the  income  had  been  received  and  had  become  as 
much  a  part  of  the  general  property  of  the  taxpayer  as  the 
income  taxed  in  the  present  case. 

If  the  income  from  state  and  federal  securities  and  from  . 
state  and  federal  offices  cannot  be  taxed,  how  can  the  in- 
come from  exports  be  taxed?    And,  conversely,  if  the  in- 
come from  exports  can  be  taxed,  how  can  the  income  from 
state  and  federal  securities  and  offices  escape? 
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In  answer  to  the  argument  that  the  constitutional  pro- 
hibition against  the  taxation  of  exports  was  designed  to 
give  immunity  only  to  property  in  the  actual  course  of 
exportation,  see  United  States  v.  Hvoslef,  237  U.  S.  1,  13; 
Philadelphia  &  SoiUhem  S.  S.  Co.  v.  Pennsylvania,  122 
U.  S.  326,  338;  Lelaup  y.  Part  of  Mobile,  127  U.  S,  640, 
648. 

As  to  the  cases  of  Cornell  v.  Coyne,  102  U.  S.  418;  Brown 
V.  Houston,  114  U.  S.  622;  Turpin  v.  Burgess,  117  U.  S. 
504;  and  State  Tax  on  Raiiway  Gross  Receipts,  15  Wall. 
284,  cited  by  the  Government,  it  is  enough  to  say:  (1) 
That  the  last  named  was  imanimously  overruled  in  Phila- 
delphia &  Southern  S.  S.  Co.  v.  Pennsylvania,  supra.  (2) 
That  in  the  other  three  the  tax  was  a  general  property 
tax  and  was  levied  upon  manufactured  goods  before  they 
became  the  subject  of  exportation.  Flint  v.  Stone  Tracy 
Co.,  220  U.  S.  107,  decides  nothing  more  than  that  "when 
the  sovereign  authority  has  exercised  the  right  to  tax  a 
legitimate  subject  of  taxation,  as  an  exercise  of  a  franchise 
or  privilege,  it  is  no  objection  that  a  measure  of  taxation 
is  found  in  the  income  produced  in  part  from  property 
which  itself  considered  is  nontaxable."  But  here  the 
franchise  or  privilege  involved  is  clearly  not  a  ''legitimate 
subject  of  taxation,"  as  the  authorities  aheady  cited 
establish. 

Neither  can  the  tax  be  sustained  as  a  tax  on  the  person, 
measured  by  income.  Such  a  tax  would  be  by  nature  a 
capitation  rather  than  an  excise,  and,  in  any  event,  would 
be  a  mere  evasion  for  reaching  exports  indirectly.  See 
Brown  v.  Maryland,  supra;  Dobbins  v.  Erie  County  Com- 
mrs.,  supra;  Cook  v.  Pennsylvania,  supra;  Leloup  v.  Port 
of  Mobile,  supra;  State  v.  AUgeyer,  supra. 

The  various  opinions  in  the  Pollock  Case  show  that  the 
coin*  divided  only  on  the  question  as  to  whether  the  tax 
levied  under  the  Income  Tax  Act  of  1894  was  direct  or  indi- 
rect in  so  far  as  it  was  imposed  upon  income  from  real  and 
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personal  property,  and  that  the  court  was  unanunous  in 
holding  that  the  tax  was  unconstitutional  in  so  far  as  it 
rested  upon  income  from  municipal  securities  for  the  reason 
that  Congress  was  without  power  to  impose  any  tax 
whatever  upon  such  securities  and,  therefore,  the  question 
as  to  whether  the  tax,  as  applied  to  them,  was  direct  or 
indirect,  was  altogether  negligible. 

Mr.  Assistant  Attorney  General  Fitts  for  defendant  in 
error: 

A  general'tax  laid  upon  all  persons  with  respect  to  their 
income  does  not  become  a  tax  upon  '^articles  exported" 
because  the  income  is  derived  from  an  export  business. 
Citing  and  discussing:  Brady  v.  Anderson,  240  Fed.  Rep. 
665;  Bromi  v.  Houston,  114  U.  S.  622;  Coe  v.  Errol,  116 
U.  S.  617;  Cooley  v.  Port  Wardens,  12  How.  299;  Cornell  v. 
Coyne,  192  U.  S.  418;  Fairhank  v.  United  States,  181  U.  S. 
283;  Pace  v.  Burgess,  92  U.  S.  372;  Philadelphia  &  Souths 
em  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326;  State  Tax 
on  Railway  Gross  Receipts,  15  Wall.  284;  Thames  &  Mersey 
Ins.  Co.  V.  United  States,  237  U.  S.  19;  Turpin  v.  Burgess, 
117  U.  S-  504;  United  States  v.  HvosUf,  237  U.  S.  1. 

The  case  is  completely  governed  by  the  decisions  of  this 
court  in  the  corporation  tax  and  income  tax  cases.  Cit- 
ing and  discussing:  Brushdber  v.  Union  Pacific  R.  R.  Co., 
240  U.  S.  1;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  107;  Gal- 
veston, Harrisburg  <t  San  Antonio  Ry.  Co.  v.  Texas,  210 
U.  S.  217;  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  217; 
Stanton  v.  Baltic  Mining  Co.,  240  U.  S.  103;  Stratum's 
Independence  v.  Howbert,  231  U.  S.  399. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  was  an  action  to  recover  a  tax  paid  under  protest 
and  alleged  to  have  been  imposed  contrary  to  the  con- 
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stitutional  provision  (Art.  1,  §  9,  cl.  5)  that  "No  tax  or 
duty  shall  be  laid  on  articles  export;ed  from  any  State." 
The  judgment  below  was  for  the  defendant.  234  Fed. 
Rep.  125. 

The  plaintifif  is  a  domestic  corporation  chiefly  engaged 
in  buying  goods  in  the  several  States,  shipping  them  to 
foreign  coimtries  and  there  selling  them.  In  1914  its  net 
income  from  this  business  was  $30,173.66,  and  from  other 
sources  $12,436.24.  An  income  tax  for  that  year,  com- 
puted on  the  aggregate  of  these  sums,  was  assessed  against 
it  and  paid  under  compulsion.  It  is  conceded  that 
so  much  of  the  tax  as  was  based  on  the  income  from  other 
sources  was  vahd,  and  the  controversy  is  over  so  much 
of  it  as  was  attributable  to  the  income  from  shipping 
goods  to  foreign  countries  and  there  selling  them. 

The  tax  was  levied  under  the  Act  of  October  3,  1913, 
c.  16,  §  II,  38  Stat.  166,  172,  which  provided  for  annually 
subjecting  every  domestic  corporation  to  the  payment  of 
a  tax  of  a  specified  per  centum  of  its  '^  entire  net  income 
arising  or  accruing  from  all  sources  during  the  preceding 
calendar  year."  Certain  fraternal  and  other  corporations, 
as  also  income  from  certain  enumerated  sources,  were 
specifically  excepted,  but  none  of  the  exceptions  included 
the  plaintiff  or  any  part  of  its  income.  So,  tested  merely 
by  the  terms  of  the  act,  the  tax  collected  from  the  plaintiff 
was  rightly  computed  on  its  total  net  income.  But  as  the 
act  obviously  could  not  impose  a  tax  forbidden  by  the 
Constitution,  we  proceed  to  consider  whether  the  tax,  or 
rather  the  part  in  question,  was  forbidden  by  the  consti- 
tutional provision  on  which  the  plaintiff  relies. 

The  Sixteenth  Amendment,  although  referred  to  in 
argument,  has  no  real  bearing  and  may  be  put  out  of 
view.  As  pointed  out  in  recent  decisions,  it  does  not 
extend  the  taxing  power  to  new  or  excepted  subjects, 
but  merely  removes  all  occasion,  which  otherwise  might 
exist,  for  an  apportionment  among  the  States  of  taxes 
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laid  on  income,  whether  it  be  derived  from  one  source 
or  another.  Brushaber  v.  Union  Pacific  R.  R,  Co.,  240 
U,  S.  1,  17-19;  StanUm  v.  Baltic  Mining  Co.,  240  U.  S. 
103,  112-113. 

The  Constitution  broadly  empowers  Congress  not  only 
''to  lay  and  collect  taxes,  duties,  imposts  and  excises," 
but  also  ''to  regulate  commerce  with  foreign  nations." 
So,  if  the  prohibitory  clause  invoked  by  the  plaintift  be 
not  in  the  way.  Congress  undoubtedly  has  poWer  to  lay 
and  collect  such  a  tax  as  is  here  in  question.  That  clause 
says  "No  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  State."  Of  course  it  qualifies  and  restricts  the 
power  to  tax  as  broadly  conferred.  But  to  what  extent? 
The  decisions  of  this  court  answer  that  it  excepts  from  the 
range  of  that  power  articles  in  course  of  exportation, 
Turpin  v.  Burgess,  117  U.  S.  504,  507;  the  act  or  occu- 
pation of  exporting,  Brovm  v.  Maryland,  12  Wheat.  419, 
445 ;  bills  of  lading  for  articles  being  exported,  Fairbank 
V.  United  States,  181  U.  S.  283;  charter  parties  for  the 
carriage  of  cargoes  from  state  to  foreign  ports.  United 
States  V.  Hvoslef,  237  U.  S.  1 ;  and  policies  of  marine  in- 
surance on  articles  being  exported, — such  insurance  being 
uniformly  regarded  as  "an  integral  part  of  the  exporta- 
tion" and  the  policy  as  "one  of  the  ordinary  shipping 
documents,"  Thames  and  Mersey  Insurance  Co.  v.  United 
States,  237  U.  S.  19.  In  short,  the  court  has  interpreted 
the  clause  as  meaning  that  exportation  must  be  free  from 
taxation,  and  therefore  as  requiring  "not  simply  an  omis- 
sion of  a  tax  upon  the  articles  exported,  but  also  a  freedom 
from  any  tax  which  directly  burdens  the  exportation." 
Fairbank  v.  United  States,  supra,  pp.  292-293.  And  the 
court  has  indicated  that  where  the  tax  is  not  laid  on  the 
articles  themselves  while  in  course  of  exportation  the  true 
test  of  its  validity  is  whether  it  "so  directly  and  closely" 
bears  on  the  "process  of  exporting"  as  to  be  in  substance 
a  tax  on  the  exportation.    Thames  and  Mersey  Insurance 


174  OCTOBER  TERM,  1917. 

Opmion  of  the  Court.  247  U.  3. 

Co.  V.  United  States,  supra,  p.  25.  In  this  view  it  has 
been  held  that  the  clause  does  not  condemn  or  invalidate 
charges  or  taxes,  not  laid  on  property  while  being  ex- 
ported, merely  because  they  affect  exportation  indirectly 
or  remotely.  Thus  a  charge  for  stamps  which  each  pack- 
age of  manufactured  tobacco  mtended  for  export  was 
required  to  bear  before  removal  from  the  factory  was  up- 
held in  Pace  v.  Burgess,  92  U.  S.  372,  and  Turpin  v. 
Burgess,  117  U.  S.  504;  and  the  appUcation  of  a  manufac- 
turing tax  on  all  filled  cheese  to  cheese  manufactured 
under  contract  for  export,  and  actually  exported,  was  up- 
held in  ComeU  v.  Coyne,  192  U.  S.  418.  In  that  case  it  was 
said,  p.  427:  ''The  true  construction  of  the  constitutional 
provision  is  that  no  biuden  by  way  of  tax  or  duty  can  be 
cast  upon  the  exportation  of  articles,  and  does  not  mean 
that  articles  exported  are  relieved  from  the  prior  ordinary 
burdens  of  taxation  which  rest  upon  all  property  similarly 
situated.  The  exemption  attaches  to  the  export  and  not 
to  the  article  before  its  exportation." 

While  fully  assenting  and  adhmng  to  the  interpretation 
which  has  been  put  on  the  clause  in  giving  effect  to  its 
spirit  as  well  as  its  letter,  we  are  of  opinion  that  to  broaden 
that  interpretation  would  be  to  depart  from  both  the 
spirit  and  letter. 

The  tax  in  question  is  unlike  any  of  those  heretofore 
condemned.  It  is  not  laid  on  articles  in  course  of  ex- 
portation or  on  anything  which  inherently  or  by  the  us- ' 
ages  of  conunerce  is  embraced  in  exportation  or  any  of  its 
processes.  On  the  contrary,  it  is  £px  income  tax  laid  gen- 
erally on  net  incomes.  And  while  it  cannot  be  applied  to 
any  income  which  Congress  has  no  power  to  tax  (see 
Stanton  v.  Baltic  Mining  Co.,  supra,  p.  113),  it  is  both 
nominally  and  actually  a  general  tax.  It  is  not  laid  on 
income  from  exportation  because  of  its  source,  or  in  a  dis- 
criminative way,  but  just  as  it  is  laid  on  other  income. 
The  words  of  the  act  are  "net  income  arising  or  accruing 
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from  all  sources.'^  There  is  no  discrimination.  At  most, 
exportation  is  affected  only  indirectly  and  remotely.  The 
tax  is  levied  after  exportation  is  completed,  after  all  ex- 
penses are  paid  and  losses  adjusted,  and  after  the  recipient 
of  the  income  is  free  to  use  it  as  he  chooses.  Thus  what 
is  taxed — ^the  net  income — is  as  far  removed  from  ex- 
portation as  are  articles  intended  for  export  before  the 
exportation  begins.  If  articles  manufactm^  and  in- 
tended for  export  are  subject  to  taxation  under  general 
laws  up  to  the  time  they  are  put  in  course  of  ^cpoitation, 
as  we  have  seen  they  are,  the  conclusion  is  unavoidable 
that  the  net  income  from  the  venture  when  completed, 
that  is  to  say,  after  the  exportation  and  sale  are  fully  con- 
sxmunated,  is  likewise  subject  to  taxation  under  general 
laws.  In  that  respect  the  status  of  the  income  is  not 
different  from  that  of  the  exported  articles  prior  to  the 
exportation. 

For  these  reasons  we  hold  that  the  objection  urged 
against  the  tax  is  not  well  grounded. 

Judgment  affirmed. 


■«•»• 


UNITED  STATES  v.  FERGUSON  ET  AL. 

APPEAL   FROM  THE   CIRCUIT  COURT  OP  APPEALS   FOR  THE 

EIGHTH  CIRCUIT. 

No.  238.    Submitted  May  1, 1918.~Decided  May  20,  1918. 

For  the  purpose  of  determining  the  quantum  of  Indian  blood  possessed 
by  members  of  the  Five  Civilized  Tribes,  and  therein  their  capacity 
to  alienate  allotted  lands,  the  rolls  of  citizenship  approved  by  the 
Secretary  of  the  Interior  are  conclusive.  Acts  of  April  26,  1906,  c. 
1876, 34  Stat.  137;  May  27, 1908,  c.  199, 35  Stat.  312. 

In  this  case  the  Indian  was  enrolled  as  a  Seminole,  "blood  ^;"  his 
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father  was  enrolled  as  a  fuU-blood  Creek.   HM,  that  oral  testimony 
to  prove  that  his  mother,  not  enrolled,  was  a  fuU-blood  Seminole 
was  properly  excluded. 
225  Fed.  Rep.  974,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  A89i8tant  Attorney  General  Kearful  for  the  United 

States. 

Mr.  Harry  H.  Rogers,  Mr.  Joseph  L.  HvU  and  Mr. 
Nathan  A.  Gibson  for  appellees. 

Mb.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  is  a  suit  to  cancel  certain  conveyances  of  allotted 
Indian  lands  made  by  the  heir  of  the  deceased  allottee. 
In  the  District  Court  there  was  a  decree  for  the  defendants, 
which  was  affirmed  by  the  Circuit  Coiui;  of  Appeals.  225 
Fed.  Rep.  974. 

The  lands  formerly  belonged  to  the  Creek  tribe  and 
were  allotted  and  patented  to  Kochokney,  an  enrolled 
member  of  that  tribe,  as  his  part  or  share  of  the  tribal 
domain.  He  died  and  Yekcha,  as  sole  heir,  succeeded  to 
the  title.  A  considerable  time  thereafter  Yekcha  made 
the  conveyances  sou{^t  to  be  canceled.  Under  the  Act 
of  April  26,  1906,  c.  1876,  §  22,  34  Stat.  137,  145,  dealing 
with  restrictions  on  the  alienation  of  Creek  and  other  allot- 
ments, he  was  free  to  make  the  conveyances  if  he  was  not 
a  full-blood  Indian.  But  if  he  was  a  full-blood  the  con- 
veyances were  void  because  made  in  violation  of  ap- 
plicable restrictions.  How  the  question  whether  he  was  or 
was  not  a  full-blood  should  be  determined — ^whether  by 
reference  to  the  rolls  of  citizenship  or  otherwise — ^is  the 
matter  in  controversy. 

The  legislation  providing  for  the  allotment  of  the  lands 
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of  the  Five  Civilized  Tribes,  of  which  the  Creek  tribe  was 
one,  required  the  commission  in  charge  of  that  work  to 
make  rolls  of  the  citizens  or  members  of  each  tribe,  such 
rolls  to  be  "descriptive  of  the  persons  thereon,"  and  de- 
clared that  the  roUs,  when  approved  by  the  Secretary  of 
the  Interior,  should  be  "the  final  rolls  of  citizenship." 
Acts  June  28,  1898,  c.  517,  §  21,  30  Stat.  495,  503;  June  2, 
1900,  c.  610, 31  Stat.  250;  March  1, 1901,  c.  676,  §§  28  and 
29,  31  Stat.  861,  870;  June  30,  1902,  c.  1323,  §§  7-9,  32 
Stat.  500,  501.  The  rolls  were  made  and  approved  by 
the  Secretary,  a  statement  of  the  age,  sex,  and  quantum 
of  Indian  blood  of  each  member  being  included  in  the 
descriptive  matter  thereon.  The  Act  of  April  26,  1906, 
aupra^  besides  making  the  presence  or  absence  of  re- 
strictions on  the  alienation  of  allotments  dependent  on 
the  quantum  of  Indian  blood  possessed  by  the  allottee  or 
heir,  declared  that  "the  quantum  of  Indian  blood  pos- 
sessed by  any  member  of  said  tribes  shall  be  determined 
by  the  rolls  of  citizens  of  said  tribes  approved  by  the 
Secretary  of  the  Interior."  The  Act  of  June  21,  1906,  c. 
3504,  34  Stat.  325,  340,  directed  that  a  printed  and  bound 
copy  of  the  approved  rolls  be  deposited  "in  the  office  of 
the  recorder  m  each  of  the  recording  districts  for  pubUc 
inspection."    Printed  copies  were  so  deposited. 

While  Kochokney,  the  father,  was  a  member  of  the 
Creek  tribe,  Yekcha,  the  son,  was  a  member  of  the 
Seminole  tribe.  Yekcha's  enrollment  as  shown  on  the 
approved  roll  was  as  follows: 

Seminole  RoU.    Indians  hy  Blood. 
"No.  1278:    Name,  Yekcha,  Marche;  age  30;  sex  M.; 
blood  }4.    Tribal  enrollment:  Year,  1897;  band.  Echo 
Enoarthoge;  No.  1;  census  card  No.  380." 

At  the  trial  counsel  for  the  plaintiff,  after  calling  at- 
tention to  the  fact,  which  was  admitted,  that  the  father 
was  enrolled  as  a  fuU-blood  Creek,  sought  io  show  by 
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oral  testimony  that  the  mother,  whose  name  did  not  ap- 
pear on  any  of  the  approved  rolls,  was  a  full-blood  Semin- 
ole; but  the  court  was  of  opinion  that  the  quantum  of 
Indian  blood  possessed  by  Yekcha  must  be  determined  by 
the  approved  roll,  and  so  rejected  the  testimony.  Then, 
interpreting  the  roU  as  meaning  that  he  was  an  Indian  of 
the  half-blood,  the  court  held  that  under  the  Act  of  April 
26,  1906,  he  was  free  to  make  the  conveyances. 

We  think  the  court  rightly  excluded  the  oral  testimony 
and  gave  controlling  effect  to  the  approved  roll.  When 
Congress  came  to  make  a  difference  between  full-blood 
and  mixed-blood  Indians,  by  subjecting  the  former  to 
restrictions  not  applied  to  the  latter,  it  evidently  deemed 
it  better  for  the  Indians  and  all  concerned  that  there  be 
some  fixed,  easily  accessible  and  reasonably  reliable  evi- 
dential standard  by  which  to  determine,  for  the  purpose 
of  the  matter  then  in  hand,  who  were  of  the  full-blood  and 
who  of  the  mixed-blood.  Congress  had  power  to  deal  with 
the  subject,,  and  from  among  the  standards  which  mi^t 
have  been  prescribed  it  selected  the  rolls  made  at  its  di- 
rection by  the  commission  charged  with  making  the 
allotm^its.  Not  improbably  it  was  thou^t  that  the 
rolls,  even  if  not  altogether  free  from  mistake  and  error, 
woidd  be  quite  as  reliable  as  oral  testimony  and  would 
have  the  advantage  of  being  both  easily  accessible  and 
enduring.  But,  passing  the  reason  for  it.  Congress  di- 
rected that  the  quantmn  of  Indian  blood  ''be  detennined" 
by  the  approved  rolls,  and  it  did  this  in  a  connection  which 
leaves  no  doubt  of  its  purpose  to  give  controlling  effect  to 
the  rolls.  Emphasis  was  given  to  this  purpose  in  the  Act 
of  May  27, 1908,  c.  199, 35  Stat.  312,  where,  in  again  deal- 
ing with  restrictions  on  the  alienation  of  allotments,  it 
was  provided  that  the  approved  rolls  ''shall  be  conclusive 
evidence  as  to  the  quantum  of  Indian  blood  of  any  en- 
rolled citizen  or  freedman  of  said  tribes  and  of  no  other 
persons  to  determine  questions  arising  under  this  Act." 
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Both  the  federal  and  state  courts  in  Oklahoma  have  for 
several  years  applied  the  view  here  expressed.  Bell  v. 
Cooky  192  Fed.  Rep.  597,  604-605;  Yarbrough  v.  Spaldr 
ing,  31  Oklahoma,  806;  Lawless  v.  Raddis,  36  Oklahoma, 
616. 

It  hardly  requires  statement  that  the  court  rightly  in- 
terpreted the  entry  of  Yekcha's  enrollment,  before  quoted. 
It  neither  names  nor  sajrs  anything  about  either  parent, 
but  does  state  very  plainly  tihat  he  is  an  Indian  of  the 
half-blood. 

Decree  affirmed. 


•^•^ 


DOYLE,  COLLECTOR  OF  INTERNAL  REVENUE, 
t;.  MITCHELL  BROTHERS  COMPANY. 

CERTIOBABI  TO  THE  CIRCUIT  COURT  OF  APPIIALS  FOB  THF 

SIXTH  CIRCUIT. 

No.  402.   Afgued  March  4,  5,  6,  1918.-- Decided  May  20,  1918. 

The  purpose  of  the  Corporation  Tax  Act  of  August  5,  1909,  c.  6,  36 
Stat.  11,  112,  §  38,  is  not  to  tax  property  as  such,  or  the  mere  con- 
version of  property,  but  to  tax  the  conduct  of  the  business  of  cor- 
porations organized  for  profit  by  a  measure  based  upon  the  gainful 
returns  from  their  business  operations  and  property  from  the  time 
the  act  took  effect. 

The  act  employs  the  term  "income"  in  its  natural  and  obvious  sense, 
as  importing  something  distinct  from  principal  or  capital,  and  con- 
veying the  idea  of  gain  or  increase  arising  from  corporate  activities. 

While  a  conversion  of  capital  may  result  in  income,  in  the  sense  of  the 
act,  where  the  proceeds  include  an  increment  of  value,  such  is  not 
the  case  where  the  increment  existed  when  the  act  took  effect. 

In  distinguishing  preexisting  capital  from  income  subject  to  the  act, 
it  is  a  mere  question  of  method  whether  a  deduction  be  made  from 
gross  receipts  in  ascertaining  gross  income,  or  from  gross  income,  by 
way  of  depreciation,  in  ascertaining  net  income. 

Before  the  Corporation  Tax  Act,  a  lumber  company  bought  timber  land 
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to  supply  its  mills,  and  after  the  act  it  manufactured  part  of  the 
timber  into  lumber,  which  it  sold.  Hddf  that  the  amount  by  which 
the  timber  so  used  had  increased  in  value  between  the  date  of  pur- 
chase and  the  effective  date  of  the  act  was  not  an  element  of  income 
to  be  considered  in  computing  the  tax. 

The  principle  upon  which  the  removal  of  minerals  by  mining  companies 
has  been  held  not  to  produce  a  depreciation  within  the  meaning  of 
the  act  is  inapplicable  to  the  case  of  a  company  engaged  in  the  busi- 
ness of  manufacturing  end  selling  lumber  from  timber  supplied  by  its 
own  timber  lands,  and  which  sells  the  lands  incidentally  after  the 
timber  is  removed. 

The  income  is  to  be  determined  from  the  actual  facts,  as  to  which  the 
corporate  books  are  only  evidential. 

235  Fed.  Rep.  686,  affirmed. 

The  case  is  stated  in  the  opinion. 

The  Solicitor  General,  with  whom  Mr.  Wm.  C.  Herron 
was  on  the  brief,  for  petitioner. 

Mr.  Mark  Norria,  with  whom  Mr.  Oscar  E.  Waer  was 
on  the  brief,  for  respondent. 

Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  Investment  Bankers '  Association  of  America, 
as  amicus  curioe. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  com*. 

This  was  an  action  to  recover  from  the  Collector  ad- 
ditional taxes  assessed  against  the  respondent  under  the 
Corporation  Excise  Tax  Act  of  August  5,  1909,  c.  6,  36 
Stat.  11,  112,  §  38,  and  paid  under  protest.  The  District 
Court  gave  judgment  for  the  plaintiff,  which  was  affirmed 
by  the  Circuit  Court  of  Appeals  (225  Fed.  Rep.  437; 
235  Fed.  Rep.  686),  and  the  case  comes  here  on  certiorari. 

It  was  submitted  at  the  same  time  with  several  other 
cases  decided  this  day,  arising  under  the  same  act. 
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The  facts  are  as  follows:  Plaintiff  is  a  lumber  man- 
ufacturing corporation  which  operates  its  own  xnills, 
manufactures  into  lumber  therein  its  own  stumpage, 
sells  the  lumber  in  the  market,  and  from  these  sales  and 
sales  of  various  by-products  makes  its  profits,  declares 
its  dividends,  and  creates  its  surplus.  It  sells  its  stumpage 
lands,  so-called,  after  the  timber  is  cut  and  removed.  Its 
sole  business  is  as  described;  it  is  not  a  real  estate  trading 
corporation.  Plaintiff  acquired  certain  timber  lands  at 
its  organization  in  1903  and  paid  for  them  at  a  valuation 
approximately  equivalent  to  $20  per  acre.  Owing  to 
increases  in  the  market  price  of  stumpage  the  market 
value  of  the  timber  land,  on  December  31,  1908,  had 
become  approximately  $40  per  acre.^  The  company  made 
no  entry  upon  its  books  representing  this  increase,  but 
each  year  entered  as  a  profit  the  difference  between  the 
original  cost  of  the  timber  cut  and  the  sums  received  for 
the  manufactured  product,  less  the  cost  of  manufacture. 
After  the  passage  of  the  Excise  Tax  Act,  and  preparatory 
to  making  a  return  of  income  for  the  year  1909,  the  com- 
pany revalued  its  timber  stumpage  as  of  December  31, 
1908,  at  approximately  $40  per  acre.  The  good  faith  and 
accuracy  of  this  valuation  are  not  in  question,  but  the 
figures  representing  it  never  were  entered  in  the  corporate 
books. 

Under  the  act  the  company  made  a  return  for  each  of 
the  years  1909,  1910,  1911,  1912,  and  in  each  instance 
deducted  from  its  gross  receipts  the  market  value,  as  of 
December  31,  1908,  of  the  stumpage  cut  and  converted 
during  the  year  covered  by  the  tax.  There  appears  to 
have  been  no  change  in  its  market  value  during  these 
years. 

The  Commissioner  of  Internal  Revenue  having  al- 

» 

^  The  valuations  were  based  upon  the  quantity  of  standing  timber, 
at  certain  prices  per  thousand  feet  for  the  different  varieties.  The 
approxLmate  acreage  equivalent  is  employed  for  convenience. 
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lowed  a  deduction  of  the  cost  of  the  timber  in  1903  and 
refused  to  allow  the  difference  between  that  cost  and  the 
fair  market  value  of  the  timber  on  December  31,  1908, 
the  question  is  whether  this  difference  (made  the  basis  of 
the  additional  taxes)  was  income  for  the  years  in  which 
it  was  converted  into  money,  within  the  meaning  of  the 
act. 

Other  items  are  involved  in  the  case,  arising  from  the 
sale  of  certain  stump  lands,  certain  by-products,  and  a 
parcel  of  real  estate,  but  they  raise  no  different  question 
from  that  which  arises  upon  the  valuation  of  the  stump- 
age,  and  need  not  be  further  mentioned. 

The  act  became  effective  January  1,  1909,  and  pro- 
vided for  the  annual  payment  by  every  domestic  cor- 
poration '^  organized  for  profit  and  having  a  capital  stock 
represented  by  shares"  of  an  excise  tax  "equivalent  to 
one  per  centimi  upon  the  entire  net  income  over  and 
above  five  thousand  dollars  received  by  it  from  all  sources 
during  such  year,"  with  exceptions  not  now  material.  It 
declared  that  such  net  income  shoidd  be  ascertained  by 
deducting  from  the  gross  income  received  within  the  year 
from  all  sources  the  expenses  paid  within  the  year  out  of 
income  in  the  maintenance  and  operation  of  business  and 
property,  including  rentals  and  the  like;  losses  sustained 
within  the  year  and  not  compensated  by  insurance  or 
otherwise,  including  a  reasonable  allowance  for  depreci- 
ation of  property;  interest  paid  within  the  year  to  a  lim- 
ited extent;  taxes;  and  amounts  received  within  the  year 
as  dividends  upon  stock  of  other  corporations  subject  to 
the  same  tax.  In  the  case  of  a  corporation  organized 
under  the  laws  of  a  foreign  country,  the  net  income  was 
to  be  ascertained  by  taking  into  accoimt  the  gross  income 
received  within  the  year  "from  business  transacted  and 
capital  invested  within  the  United  States  and  any  of  its 
Territories,  Alaska,  and  the  District  of  Columbia,"  with 
deductions  for  expenses  of  maintenance  and  operation, 
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business  losses,  interest,  and  taxes,  all  referable  to  that 
portion  of  its. business  transacted  and  capital  invested 
within  the  United  States,  etc. 

An  examination  of  these  and  other  provisions  of  the 
act  makes  it  plain  that  the  legislative  purpose  was  not  to 
tax  property  as  such,  or  the  mere  conversion  of  property, 
but  to  tax  the  conduct  of  the  business  of  corporations 
organized  for  profit  by  a  measure  based  upon  the  gaioful 
returns  from  their  business  operations  and  property  from 
the  time  the  act  took  effect.  As  was  pointed  out  in  Flint 
V.  Stone  Tracy  Co.,  220  U.  S.  107, 145,  the  tax  was  imposed 
''not  upon  the  franchises  of  the  corporation  irrespective 
of  their  use  in  business,  nor  upon  the  property  of  the 
corporation,  but  upon  the  doing  of  corporate  or  insurance 
business  and  with  respect  to  the  carrying  on  thereof;" 
an  exposition  that  has  been  consistently  adhered  to* 
McCoach  V.  MinehiU  &  Schuylkill  Haven  Railway  Co., 
228  U.  S.  295,  300;  United  States  v.  Whitridge,  231  U.  S. 
144,  147;  Anderson  v.  Forty-two  Broadway  Co.,  239  U.  S. 
69,  72. 

Whai  we  come  to  apply  the  act  to  gains  acquired 
through  an  increase  in  the  value  of  capital  assets  acquired 
before  and  converted  into  money  after  the  taking  effect 
of  the  act,  que^ions  of  difficulty  are  encountered.  The 
suggestion  that  the  entire  proceeds  of  the  conversion 
should  be  still  treated  as  the  same  capital,  changed  only 
in  form  and  containing  no  element  of  income  althou^ 
including  an  increment  of  value,  we  reject  at  once  as 
inconsistent  with  the  general  purpose  of  the  act.  Selling 
for  profit  is  too  familiar  a  business  transaction  to  permit 
us  to  suppose  that  it  was  intended  to  be  omitted  from 
consideration  in  an  act  for  taxing  the  doing  of  business 
in  corporate  form  upon  the  basis  of  the  income  rciceived 
"from  all  sources." 

Starting  from  this  point,  the  learned  Solicitor  General 
has  submitted  an  elaborate  argument  in  behalf  of  the 
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Government,  based  in  part  upon  theoretical  definitions 
of  "capital,"  "income,"  "profits,"  etc.,  and  in  part  upon 
expressions  quoted  from  our  opinions  in  Flint  v.  Stone 
Tracy  Co.,  220  U.  S.  107,  147,  and  Anderson  v.  Farty4wo 
Broadway  Co.,  239  U.  S.  69,  72,  with  the  object  of  show- 
ing that  a  conversion  of  capital  into  money  always  pro- 
duces income,  and  that  for  the  purposes  of  the  present 
case  the  words  "gross  income"  are  equivalent  to  "gross 
receipts";  the  insistence  being  that  the  entire  proceeds 
of  a  conversion  of  capital  assets  should  be  treated  as 
gross  income,  and  that  by  deducting  the  mere  cost  of 
such  assets  we  arrive  at  net  income.  The  cases  referred 
to  throw  little  li^t  upon  the  present  matter,  and  the 
expressions  quoted  from  the  opinions  were  employed  by 
us  with  reference  to  questions  wholly  remote  from  any 
that  is  here  presented. 

The  formula  that  the  entire  receipts  derived  from  a  con- 
version of  capital  assets  after  deducting  cost  value  must 
be  treated  as  net  income,  so  far  as  it  is  appUed  to  a  con- 
version of  assets  acquired  before  the  act  took  effect  and 
so  as  to  tax  as  income  any  increased  value  that  accrued 
before  that  date,  finds  no  support  in  either  the  letter  or 
the  spirit  of  the  act,  and  brings  the  former  into  incon- 
gruity with  the  latter.  If  the  gross  receipts  upon  such 
a  conversion  are  to  be  treated  as  gross  income,  what 
authority  have  we  for  deducting  either  the  cost  or  the 
previous  market  value  of  the  assets  converted  in  order 
to  arrive  at  net  income?  The  deductions  specifically 
authorized  are  only  such  as  expenses  of  maintenance  and 
operation  of  the  business  and  property,  rentals,  uncom- 
pensated losses,  depreciation,  interest,  and  taxes.  There 
is  no  express  provision  that  even  allows  a  merchant  to 
deduct  the  cost  of  the  goods  that  he  sells. 

Yet  it  is  plain,  we  think,  that  by  the  true  intent  and 
meaning  of  the  act  the  entire  proceeds  of  a  mere  conver- 
sion of  capital  assets  were  not  to  be  treated  as  income. 
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Whatever  difficulty  there  may  be  about  a  precise  and 
scientific  definition  of  '^ income/'  it  imports,  as  used  here, 
something  entirely  distinct  from  principal  or  capital 
either  as  a  subject  of  taxation  or  as  a  measure  of  the  tax; 
conveying  rather  the  idea  of  gain  or  increase  arising  from 
corporate  activities.  As  was  said  in  Stratton^a  Independ- 
ence V.  Howhert,  231  IT.  S.  399,  415:  ''Income  may  be 
defined  as  the  gain  derived  from  capital,  from  labor,  or 
from  both  combined." 

Understanding  the  term  in  this  natural  and  obvious 
sense,  it  cannot  be  said  that  a  conversion  of  capital 
assets  invariably  produces  income.  If  sold  at  less  than 
cost,  it  produces  rather  loss  or  outgo.  Nevertheless,  in 
many  if  not  in  most  cases  there  results  a  gain  that  prop- 
erly may  be  accounted  as  a  part  of  the  "gross  income" 
received  "from  all  sources";  and  by  applying  to  this  the 
authorized  deductions  we  arrive  at  "net  income,"  In 
order  to  determine  whether  there  has  been  gain  or  loss, 
and  the  amount  of  the  gain,  if  any,  we  must  withdraw 
from  the  gross  proceeds  an  amoimt  sufficient  to  restore 
the  capital  value  that  existed  at  the  commencement  of 
the  period  under  consideration.  • 

This  has  been  recognized  from  the  beginning  by  the 
administrative  officers  of  the  Government.  Shortly  after 
the  passage  of  the  act,  and  before  the  time  (March  1, 
1910)  for  making  the  first  returns  of  income,  the  Com- 
missioner of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  promulgated  Regulations 
No.  31,  under  date  December  3,'  1909,  for  the  guidance 
of  collectors  and  other  subordinate  officers  in  the  per- 
formance of  their  duties  under  the  act.  These  prescribed, 
with  respect  to  manufacturing  companies,  that  gross 
income  should  consist  of  the  difference  between  the 
price  received  for  the  goods  as  sold  and  the  cost  of  such 
goods  as  manufactured;  cost  to  be  "ascertained  by  an 
addition  of  a  charge  to  the  account  of  the  cost  of  goods  as 
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manufactured  during  the  year  of  the  sum  of  the  inventory 
at  beginnmg  of  the  year  and  a  credit  to  the  account  of 
the  smn  of  the  inventory  at  the  end  of  the  year."  In 
the  case  of  mercantile  companies,  gross  income  was  to 
be  the  ^'amount  ascertained  through  inventory,  or  its 
equivalent,  which  shows  the  difference  between  the 
price  received  for  goods  sold  and  the  'cost  of  goods  pur- 
chased during  the  year,  with  an  addition  of  a  charge  to 
the  account  of  the  sum  of  the  inventory  at  beginning  of 
the  year  and  a  credit  to  the  account  of  the  sum  of  the 
inventory  at  the  end  of  the  year."  And  as  to  miscella- 
neous corporations,  gross  income  was  to  be  "the  gross 
revenue  derived  from  the  operation  and  management  of 
the  business  and  property  of  the  corporation,"  with  all 
income  derived  from  other  sources.  The  matter  of  in- 
come arising  from  a  profitable  sale  of  capital  assets  was 
dealt  with  specifically  in  such  a  way  as  to  limit  the  tax  to 
income  arising  after  the  effective  date  of  the  act.  This 
was  done  by  adopting  the  rule  that  an  advance  in  value 
arising  during  a  period  of  years  should  be  so  adjusted 
that  only  so  much  as  properly  was  attributable  to  the  time 
subsequent  to  January  1,  1909,  (December  31,  1908, 
would  have  been  more  precise),  should  be  subjected  to 
the  tax.^  Subsequent  treasury  regulations,  promul- 
gated from  time  to  time  (T.  D.  1606,  March  29,  1910, 

>  Extract  from  Treasury  Regulations  No.  31,  issued  December  3, 1909. 

Sale  of  capital  assets. — In  ascertaining  income  derived  from  the  sale 
of  capital  assets,  if  the  asse^  were  acquired  subsequent  to  January  1, 
1909,  the  difference  between  the  selling  price  and  the  buying  price  shall 
constitute  an  item  of  gross  income  to  be  added  to  or  subtracted  from 
gross  income  according  to  whether  the  selling  price  was  greater  or  leas 
than  the  buying  price.  If  the  capital  assets  were  acquired  prior  to 
January  1, 1909,  the  amount  of  increment  or  depreciation  representing 
the  difference  between  the  selling  and  bu3dng  price  is  to  be  adjusted  so 
as  to  fairly  determine  the  proportion  of  the  loss  or  gain  arising  subse- 
quent to  January  1, 1909,  and  which  proportion  shall  be  deducted  from 
or  added  to  the  gross  income  for  the  year  in  which  the  sale  was  made. 
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paragraphs  40,  71,  76;  T.  D.  1675,  February  14,  1911, 
paragraphs  37,  65,  75;  T,  D.  1742,  December  15,  1911, 
paragraphs  43,  62,  86,  91,)  adhered  to  the  same  rule 
with  respect  to  lands  bou^t  prior  to  January  1,  1909, 
and  sold  during  a  subsequent  year,  prescribing,  however, 
that  the  profits,  when  not  otherwise  acciuately  determin- 
able, shoidd  be  prorated  according  to  the  time  elapsed  be- 
fore and  after  the  act  took  effect;  and  gave  to  it  an  appli- 
cation especially  pertinent  here,  one  of  the  regulations 
reading:  ''The  mere  removal  of  timber  by  cutting  from 
timber  lands,  unless  the  timber  is  otherwise  disposed  of 
through  sales  or  plant  operations,  is  considered  simply  a 
change  in  form  of  assets.  If  said  timber  is  disposed  of 
through  sales  or  otherwise  it  is  to  be  accoimted  for  in 
accordance  with  regulations  governing  disposition  of 
capital  and  other  assets." 

In  our  opinion  these  regulations  correctly  interpret  the 
act  in  its  application  to  the  facts  of  the  present  case. 
When  the  act  took  effect,  plaintiff's  timber  lands,  with 
whatever  value  they  then  possessed,  were  a  part  of  its 
capital  assets,  and  subsequent  change  of  form  by  con- 
version into*  money  did  not  change  the  essence.  Their 
increased  value  since  purchase,  as  that  value  stood  on 
December  31, 1908,  was  not  in  any  proper  sense  the  result 
of  the  operation  and  management  of  the  business  or  prop- 
erty of  the  corporation  while  the  act  was  in  force.  Nor  is 
the  result  altered  by  the  mere  fact  that  the  increment 
of  value  had  not  been  entered  upon  plaintiff's  books  of 
account.  Such  books  are  no  more  than  evidential,  being 
neither  indispensable  nor  conclusive.  The  decision  must 
rest  upon  the  actual  facts,  which  in  the  present  case  are 
not  in  dispute. 

The  plaintiff,  in  making  up  its  income  tax  returns  for 
the  years  1909,  1910,  1911,  and  1912,  deducted  from  its 
gross  receipts  the  admittedly  accurate  valuation  as  of  De- 
cember 31,  1908,  of  the  stiunpage  cut  and  converted  dur- 
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ing  the  year  covered  by  the  tax.  There  having  been  no 
change  in  market  values  during  these  years,  the  deduction 
did  but  restore  to  the  capital  in  money  that  which  had 
been  withdrawn  in  stumpage  cut,  leaving  the  aggregate 
of  capital  neither  increased  nor  decreased,  and  leaving  the 
residue  of  the  gross  receipts  to  represait  the  gain  realized 
by  the  conversion,  so  far  as  that  gain  arose  while  the  act 
was  in  effect.  This  was  in  accordance  with  the  true  intent 
and  meaning  of  the  act. 

It  may  be  observed  that  it  is  a  mere  question  of  meth- 
ods, not  affecting  the  result,  whether  the  amount  necessary 
to  be  withdrawn  in  order  to  preserve  capital  intact  should 
be  deducted  from  gross  receipts  in  the  process  of  ascertedn- 
ing  gross  income,  or  should  be  deducted  from  gross  income 
in  the  form  of  a  depreciation  account  in  the  process  of 
determining  net  income.  In  either  case  the  object  is  to 
distinguish  capital  previously  existing  from  income  tax- 
able under  the  act. 

There  is  only  a  superficial  analogy  between  this  case 
and  the  case  of  an  allowance  claim^  for  depreciation  of 
a  mining  property  through  the  removal  of  minerals,  since 
we  have  held  that  owing  to  the  peculiar  nature  of  mining 
property  its  partial  exhaustion  attributable  to  the  removal 
of  ores  cannot  be  regarded  as  depreciation  within  the 
meaning  of  the  act.  Von  Baumbach  v.  Sargent  Land  Co., 
242  U.  S.  503,  620,  524;  United  States  v.  Biwabik  Mining 
Co.,  ante,  116;  Goldfield  Consolidated  Mines  Co.  v.  Scott, 
ante,  126. 

It  shoidd  be  added  that  in  this  case  no  question  is 
raised  as  to  whether,  in  apportioning  the  profits  derived 
from  a  disposition  of  capital  assets  acquired  before  and 
converted  after  the  act  took  effect,  the  division  shoidd  be 
pro  rata,  according  to  the  time  elapsed,  or  shoidd  be  based 
upon  an  inventory  taken  as  of  December  31,  1908. 
Plaintiff,  in  accordance  with  Treasury  Regulations  No. 
31,  T.  D.  1578,  January  4, 1910,  and  T.  D.  1588,  Januaiy 
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24, 1910,  adopted  the  latter  method,  and  the  Government 
makes  no  contention  as  to  the  accuracy  of  the  result 
thereby  reached,  under  the  stipulated  facts,  if  our  con- 
struction of  the  act  be  correct. 

Jvdgment  affirmed. 


•*••■ 


HAYS,  COLLECTOR  OF  INTERNAL  REVENUE  FOR 
THE  DISTRICT  OF  WEST  VIRGINLA,  v.  GAULEY 
MOUNTAIN  COAL  COMPANY. 

CERTIOaABI  TO  THE  CIBCUIT  COURT  OF  APPEALS  FOR  THE 

FOURTH  CIRCUIT. 

No.  327.    Aigued  March  4,  5,  6,  1918.— Decided  May  20,  1018 

The  Corporation  Tax  Act  of  August  5, 1909,  c.  6, 36  Stat.  11, 112,  §  38, 
measures  the  tax  by  income  received  during  the  tax  year  without 
reference  to  when  it  accrued,  provided  it  accrued  after  the  act  be- 
came efifective.   Gray  v.  DarlingUm,  15  Wall.  63,  distinguished. 

A  coal  company  bought  shares  of  another  coal  company  before,  and 
sold  them  at  an  advance  after,  the  Corporation  Tax  Act  became  ef- 
fective. Hdd:  (1)  That  interest  should  not  be  added  to  the  invest- 
ment as  a  part  of  the  cost;  (2)  that  so  much,  and  only  so  much,  of 
the  advance  as  could  be  deemed  to  have  accrued  since  December  31, 
1908,  was  part  of  the  company's  "gross  income,"  within  the  act. 
Doyle  V.  Mitchell  Brothers  Co.,  arUe^  179. 

230  Fed.  Rep.  110,  reversed. 

The  case  is  stated  in  the  opinion. 

The  Solicitor  General,  with  whom  Mr.  Wm.  C.  Herron 
was  on  the  brief,  for  petitioner. 

Mr.  Henry  B.  Clmson,  for  respondent,  submitted. 
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Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  Investment  Bankers'  Association  of  Amenca, 
as  amicus  curias. 

Mr.  Jusncs  Pitney  delivered  the  opinion  of  the  court. 

Suit  by  the  Gauley  Mountain  Coal  Company  against 
the  Collector  to  recover  taxes  alleged  to  have  been  unlaw- 
fully collected  under  Corporation  Excise  Tax  Act  of 
August  5,  1909,  c.  6,  36  Stat.  11,  112,  §  38.  The  District 
Court  gave  judgment  in  favor  of  defendant,  which  was 
reversed  by  the  Circuit  Court  of  Appeals  (230  Fed.  Rep. 
110),  whereupon  a  writ  of  certiorari  was  allowed.  The 
case  was  submitted  together  with  several  other  cases  de- 
cided this  day,  arising  under  the  same  act. 

The  agreed  facts  are  in  substance  as  follows:  The  Com- 
pany is  a  mining  corporation  organized  under  the  laws 
of  tlie  State  of  West  Virginia.  The  business  of  trading 
in  stocks  is  not  included  among  its  corporate  powers,  nor 
does  it  appear  that,  with  a  single  exception,  it  ever  bought 
or  sold  any.  On  December  9,  1902,  it  purchased  certain 
shares  of  another  mining  corporation  for  $800,000,  and 
sold  them  October  16, 1911,  for  $1,010,000,  this  sum  being 
less  by  $214,933.33  than  the  purchase  price  plus  interest 
at  6  per  cent.,  but  greater  by  $210,000  than  cost  ignoring 
interest.  The  Commissioner  of  Internal  Revenue  held 
that  a  proportion  of  the  $210,000  represented  by  the  ratio 
of  the  1,019  days  that  elapsed  between  January  1,  1909, 
when  the  Corporation  Excise  Tax  Act  became  effective, 
and  October  16,  1911,  the  date  of  the  sale,  to  the  3,233 
days  that  elapsed  between  the  date  of  purchase  and  the 
date  of  sale,  constituted  income  of  the  corporation  for 
the  year  1911  within  the  meaning  of  the  act.  The  appor- 
tioned sum,  $66,189.30,  reduced  to  $52,506  by  certain  de- 
ductions not  now  in  question,  was  made  the  basis  of  an 
additional  assessment  at  1  per  cent,  upon  the  latter  sum; 


HAYS  V.  GAULEY  MT.  COAL  CO.  191 

189.  Opinion  of  the  Court. 

and  this  assessment,  having  been  collected  by  duress, 
formed  the  subject  of  the  present  suit. 

The  decision  of  the  Circuit  Court  of  Appeals,  and  the 
principal  contentions  made  by  respondent  in  support  of 
it,  are  based  upon  the  decision  of  this  court  in  Gray  v.  Darl- 
ington, 15  Wall.  63.  That  case  arose  under  the  Act  of  Con- 
gress of  March  2,  1867,  c.  169,  §  13,  14  Stat.  477,  which 
provided  that  a  certain  tax  should  be  levied,  collected, 
and  paid  annually  upon  the  amoimt  over  $1,000  of  the 
gains,  profits,  and  income  of  every  person,  declaring  that 
''the  tax  herein  provided  for  shall  be  assessed,  collected, 
and  paid  upon  the  gains,  profits,  and  income  for  the  year 
ending  the  thirty-first  day  of  December  next  preceding 
the  time  for  levying,  collecting,  and  paying  said  tax.'' 
There  was  this  further  provision:  ''That,  in  estimating 
the  gains,  profits,  and  income  of  any  person,  there  shall  be 
included  all  income  derived  from  interest  upon  notes, 
bonds,  and  other  securities  of  the  United  States;  profits 
realized  within  the  year  from  sales  of  real  estate  purchased 
within  the  year  or  within  two  years  previous  to  the  year 
for  which  income  is  estimated  .  ^ .  .  and  all  other 
gains,  profits,  and  income  derived  from  any  sources  what- 
ever, "  with  an  exception  that  need  not  be  stated.  It  ap- 
peared that  plaintiff  acquired  certain  United  States  bonds 
in  the  year  1865  and  sold  them  in  1869  at  an  advance  of 
$20,000  over  their  cost,  and  was  taxed  upon  this  amount 
as  gains,  profits,  and  income  for  the  latter  year.  This 
court  held  that  by  the  true  construction  of  the  act,  except 
as  to  gains  and  profits  from  trade  and  commerce  and  sales 
of  real  property,  the  statute  only  applied  to  such  gains, 
profits,  and  income  as  were  strictly  acquisitions  made 
during  the  year  preceding  that  in  which  the  assessment 
was  levied  and  collected.  We  do  not  regard  the  decision 
as  controlling,  because  the  language  of  the  act  now  imder 
consideration  is  different  in  material  particulars.  As 
pointed  out  in  Doyle  v.  MUcheU  Brothers  Co,j  ante,  179, 
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it  imposes  annually  a  special  excise  tax  with  respect  to  the 
carrying  on  or  doing  business  by  the  corporation  '^  equiv- 
alent to  one  per  centum  upon  the  entire  net  income  over 
and  above  five  thousand  dollars  received  by  it  from  all 
sources  during  such  year/'  to  be  asc^tained  by  taking 
gross  income  and  applying  certain  exceptions  and  deduc- 
tions. ''Gains,  profits,  and  income  jar  the  year  ending 
the  thirty-first  day  of  December  next  preceding''  (Act 
of  1867)  conveys  a  different  meaning  from  ''the  entire 
net  income  .  .  .  received  by  it  .  .  .  during  such 
year"  (Act  of  1909).  The  former  expression,  as  this  court 
held  (15  Wall.  65),  denoted  "such  gdns  or  profits  as  may 
be  realized  from  a  business  transaction  begun  and  com- 
pleted during  the  preceding  year,"  with  the  exceptions 
already  mentioned.  The  expression  "income  received 
during  such  year,"  employed  in  the  Act  of  1909,  looks  to 
the  time  of  realization  rather  than  to  the  period  of  accrue- 
ment,  except  as  the  taking  effect  of  the  act  on  a  specified 
date  (January  1,  1909),  excludes  income  that  accrued 
before  that  date.  There  are  other  differences  upon  which 
we  need  not  dwell.    / 

As  we  construe  the  latter  act,  it  measured  the  tax  by 
the  income  received  within  the  year  for  which  the  assess- 
ment was  levied,  whether  it  accrued  within  that  year 
or  in  some  preceding  year  while  the  act  was  in  effect;  but 
it  excluded  all  income  that  accrued  prior  to  January  1, 
1909,  although  afterwards  received  while  the  act  was  in 
effect. 

This  brings  us  to  consider  whether  the  proceeds  of  the 
sale  of  stock  by  respondent  in  October,  1911,  included 
anything,  and  if  so  how  much,  of  "income"  accruing  on 
or  after  January  1,  1909,  as  the  term  "income"  is  em- 
ployed in  the  act. 

That  the  sale  resulted  in  a  gain  or  profit  to  the  extent 
of  $210,000,  the  difference  between  the  buying  and  sell- 
ing prices,  is  not  to  be  doubted,  for  there  is  no  merit  in  the 
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contention  that  interest  should  be  added  to  the  purchase 
price  in  order  to  ascertain  its  cost.  The  money  that  went 
into  the  purchase  was  not  loaned  at  interest;  on  the  con- 
trary^ by  the  very  fact  of  the  purchase  it  was  placed  where 
it  could  not  earn  interest  for  the  respondent  in  the  ordi- 
nary sense,  and  the  gain  represented  by  the  increase  of  sell- 
ing price  over  cost  price  must  be  regarded  as  a  substitute 
for  whatever  return  some  other  form  of  investment  migiht 
have  yielded. 

It  results  that  so  much  of  the  $210,000  of  profits  as  may 
be  deemed  to  have  accrued  subsequent  to  December  31, 
1908,  must  be  treated  as  a  part  of  the  ''gross  income"  of 
respondent.  For  it  is  the  simple  case  of  a  conversion  of 
capital  assets  acquired  before  and  turned  into  money  after 
the  taking  effect  of  the  act;  and,  as  we  have  shown  in 
Doyle  V.  Mitchell  Brothers  Co.,  ante,  179,  since  the  conver- 
sion of  capital  often  results  in  gain,  the  general  purposse 
of  the  Act  of  1909  to  measure  the  tax  by  the  increase 
arising  from  corporate  activities  together  with  the  income 
from  invested  property  leads  to  the  inference  that  that 
portion  of  the  gross  proceeds  which  represents  gain  or 
increase  acquired  after  the  taking  effect  of  the  act  must 
be  regarded  as  ''gross  income";  and  to  this  end  it  must 
be  distinguished  from  that  portion  which  represents  a 
return  of  the  capital  value  existing  before.  In  order  to  do 
this,  it  is  necessary  to  ascertain  what  was  the  value  of  the 
capital  assets  on  December  31,  1908.  Whether  this 
should  be  done  by  taking  inventory  upon  the  basis  of 
market  values  then  existing,  or  whether  the  eotire  in- 
crement accruing  between  the  time  of  acquiring  and  the 
time  of  disposing  of  the  assets  should  be  prorated  as  if 
it  had  arisen  through  a  series  of  gradual  and  impercep- 
tible augmentations,  is  a  matter  of  detail,  to  be  settled 
according  to  the  best  evidence  obtainable,  and  in  ac- 
cordance with  valid  departmental  regulations.  Treas- 
ury R^ulations  No.  31,  December  3,  1909,  provided 
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for  inventories  at  the  beginning  and  end  of  each  year 
with  respect  to  manufacturing  and  mercantile  companies; 
and  with  regard  to  a  sale  of  capital  assets  acquired 
prior  to  January  1,  1909,  and  sold  thereafter;  required 
that  the  amount  of  increment  or  depreciation  represent- 
ing the  difference  between  the  selling  and  buying  prices 
should  be  adjusted  so  as  fairly  to  determine  the  pro- 
portion of  the  loss  or  gain  arising  subsequ^it  to  the  date 
mentioned;  but  without  prescribing  any  particular  method 
of  doing  this.  Subsequent  rulings  required  that  sales 
of  stocks  and  bonds  should  be  regarded  as  sales  ot  cap- 
ital assets  and  accounted  for  accordingly  under  Reg- 
ulations No.  31,  and,  while  still  requiring  inventories, 
resorted  to  the  prorating  method  with  respect  to  real 
estate,  apparently  on  the  groimd  that  increases  and  de- 
creases in  the  value  of  this  class  of  property  dining  par- 
ticular periods  could  not  be  accurately  determined.  (T. 
D.  1606,  March  29,  1910,  paragraphs  37,  50,  71;  T.  D. 
1675,  February  14,  1911,  paragraphs  36,  48,  55,  69;  T.  D. 
1T42,  December  15,  1911,  paragraphs  42,  55,  62,  86.) 

The  present  case  was  heard  upon  an  agreed  statement 
of  facts  which  contains  nothing  from  which  the  value  of 
the  stock  at  the  time  the  act  took  effect  may  be  deduced, 
otherwise  than  by  the  prorating  method  that  was  adopted; 
nor  is  any  objection  made  by  the  respondent  to  the  appU- 
cation  of  that  method.  Hence  there  is  no  lawful  ground 
for  overthrowing  the  tax,  and  the  District  Comi;  did  not 
err  in  rendering  judgment  in  favor  of  the  Collector. 

Jvdgment  of  the  Circuit  Court  of  Appeals  reversedy  and 
that  of  ihe  District  Court  affirmed. 
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UNITED  STATES  v.  CLEVELAND,  CINCINNATI, 
CHICAGO  &  ST.  LOUIS  RAILWAY  COMPANY. 

« 

CERTIORARI  TO  THE  CIRCmT  COURT  OF  APPEALS  FOR  THE 

SIXTH  CIRCXHT. 

No.  593.    Argued  March  4,  5,  6,  I918.--Decided  May  20,  1918.     ^ 

A  railroad  company  bought  shares  of  another  railroad  company  before, 
and  sold  them  after,  December  31,  1908.  Held,  that  only  so  much 
of  the  profit  as  accrued  after  that  date  was  "income,"  within  the 
Corporation  Tax  Act.  Doyle  v.  Mitchell  Brothers  Co.,  ante,  179; 
Hays  V.  Gavley  Mountain  Coal  Co.,  ante,  189. 

242  Fed.  Rep.  18,  affinned 

The  case  is  stated  in  the  opinion. 

The  Solicitor  General^  with  whom  Mr»  Wm.  C  Herrorh 
was  on  the  brief,  for  the  United  States. 

Mr.  George  Hoadly,  with  whom  Mr.  Jvdson  Harmony 
Mr.  Edward  Colston ,  Mr.  A.  W.  Goldsmith  and  Mr.  Oscar 
Stoehr  were  on  the  briefs,  for  respondent. 

Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
Ibehalf  of  the  Investment  Bankers'  Association  of  America, 
as  amicus  curUe. 

Miu  Justice  Pitney  delivered  the  opinion  of  the  court. 

In  January,  1900,  the  respondent  purchased  30,000 
shares  of  stock  of  the  Chesapeake  &  Ohio  Railway 
Company  for  $981,427.92,  and  sold  them  January  28, 
1909,  for  $1,795,719— a  profit  of  over  $814,000.  It  in- 
cluded no  portion  of  this  profit  in  its  return  for  the  year 
1909  under  the  Corporation  Excise  Tax  Act  of  August  5, 
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1909,  c.  6,  36  Stat.  11,  112,  §  38,  and  the  United  States 
brought  this  suit  to  recover  the  tax  of  1  per  cent,  thereon. 
The  District  Court  directed  a  verdict  in  favor  of  plaintiff. 
Upon  review  the  Circuit  Court  of  Appeals  held  the  pro- 
ceeds of  sale  of  the  stock  could  not  be  considered  as  in- 
come under  the  act  except  to  the  extent  by  which  they 
exceeded  the  market  value  of  the  stock  on  December  31, 
1908,  ascertained  to  be  $57  per  share.  It  therefore  re- 
versed the  judgment,  and  remanded  the  case  with  in- 
struction to  enter  a  new  judgment  to  include  a  tax  on 
this  account  only  upon  the  balance  of  the  selling  price 
above  $57  per  share  or  $1,710,000  in  all.  242  Fed.  Rep. 
18.    A  writ  of  certiorari  was  then  allowed. 

For  reasons  sufficiently  stated  in  Doyle  v.  Mitchell 
Brothers  Co.^  and  Hays  v.  Gavley  Mountain  Coal  Co., 
ante,  pp.  179,  189,  we  concur  in  the  view  that  defendant 
was  not  taxable  except  with  respect  to  so  much  of  the 
profit  upon  the  stock  *as  accrued  after  December  31, 1908. 
Just  how  this  part  is  to  be  separated  from  that  which 
previously  accrued  is  a  matter  of  some  nicety,  as  we  have 
shown  in  the  Hays  Case.  The  Circuit  Court  of  Appeals 
adopted  the  theory  of  an  inventory  taken  as  of  the  time 
the  act  went  into  effect;  and  although  the  assets  here  xm- 
der  consideration  were  not  acquired  for  the  purpose  of 
sale  in  the  manner  of  merchandise,  but  were  bought  for 
investment,  and  hence  were  not  inventoried  on  December 
31,  1908,  it  accepted  the  stipulated  fact  that  the  stock 
had  a  regular  market  value  of  $57  per  share  on  that  date 
as  supplying  the  lack  of  an  inventory.  This  result  ac- 
cords with  the  views  we  have  expressed  in  the  cases 
referred  to. 

Judgment  affirmed. 

Mr.  Justice  Holmes  took  no  part  in  the  consideration 
or  decision  of  this  case. 
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CHICAGO   &   ALTON   RAILROAD    COMPANY   t;. 

UNITED  STATES. 

CEBTIORABI  TO  THE  CIRCOTT  COURT  OF  APPEALS  FOR  TEE 

SEVENTH  CIRCUIT. 

No.  640.    Submitted  April  18,  1918.— Decided  May  20,  1018. 

A  switch  tender  on  duty  in  switch  shanties,  within  a  railroad  yard, 
which  are  continuously  operated  day  and  night,  and  where  by  use 
of  the  telephone  he  receives  and  delivers  orders  from  the  yard 
master  to  engine  and  train  crews  pertaining  to  train  movements 
through  the  3^rd,  is  within  the  class  described  in  proviso  of  §  2  of 
the  Hours  of  Service  Act,  whose  service  is  thereby  limited  to  nine 
hours  in  twenty-four. 

244  Fed.  Rep.  945,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  William  L.  Patton  and  Mr.  Silas  H.  Strawn  for 
petitioner. 

Mr.  Assistant  Attorney  General  Frierson  for  the  United 
States. 

Mr.  Justice  McRetnolds  delivered  the  opinion  of 
the  court. 

Following  its  decisions  in  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.  V.  United  States,  and  Chicago  &  Northwestern  Ry. 
Co.  V.  Uniied  States,  226  Fed.  Rep.  27,  30,  the  Circuit 
Court  of  Appeals  aSSimed  a  judgment  of  the  District 
Court  against  petitioner  for  one  hundred  dollars,  penalty 
for  violating  the  Hours  of  Service  Act  (c.  2939,  34  Stat. 
1415)  by  permitting  a  switch  tender  to  remain  on  duty 
more  than  nine  hours. 
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Section  2  of  the  act  declares  it  iinlawful  for  any  in- 
terstate carrier  by  railroad  to  require  or  permit  an  em- 
ployee "actually  engaged  in  or  connected  with  the  move- 
ment of  any  train"  to  remain  on  duty  longer  than  sixteen 
consecutive  hours:  *' Provided,  That  no  operator,  train 
dispatcher,  or  other  employee  who  by  the  use  of  the  tele- 
graph or  telephone  dispatches,  reports,  transmits,  re- 
ceives, or  delivers  orders  pertaining  to  or  affecting  train 
movements  shall  be  required  or  permitted  to  be  or  remain 
on  duty  for  a  longer  period  than  nine  hours  in  any  twenty- 
four-hour  period  in  all  towers,  offices,  places,  and  stations 
continuously  operated  night  and  day,  nor  for  a  longer 
period  than  thirteen  hours  in  all  towers,  offices,  places, 
and  stations  operated  only  during  the  daytime,  except  in 
case  of  emergency,  when  the  employees  named  in  this  pro- 
viso may  be  permitted  to  be  and  remain  on  duty  for  four 
additional  hours  in  a  twenty-four-hour  period  on  not  ex- 
ceeding three  days  in  any  week." 

The  cause  was  tried  upon  an  agreed  statement  of  facts, 
a  jury  being  waived. 

Petitioner's  "Yard"  at  Bloomington,  Illinois,  is  seven 
and  three  fourths  miles  long.  During  April,  1915,  it 
maintained  therein  three  switch  shanties  located  upon 
its  double  track  main  line,  one  five  hundred  feet,  another 
eleven  hundred  feet  and  the  third  a  mile  north  of  its 
passenger  station.  Trains  o^ferated  over  this  portion  of 
the  line  are  under  control  of  the  Yard  Master  and  subject 
to  a  rule  which  provides,  "all  trains  will  reduce  speed  on 
passing  through  yard  limits  and  proceed  only  after  the 
way  is  seen  or  known  to  be  clear."  Each  of  these  shanties 
was  continuously  operated  night  and  day  by  two  men, 
alternately  on  duty  therein  for  twelve  hours  during  every 
twenty-fo\ir. 

"All  of  the  work  regularly  and  generally  required  of 
said  employees,  as  well  as  that  required  on  the  dajrs 
mentioned  in  said  declaration,  was  in  connection  with  the 
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use  of  certain  switches  and  telephones,  which  said  work 
pertamed  to  and  affected  the  movements  of  trains  of  de- 
fendant engaged  in  interstate  commerce.  Each  of  said 
shanties  was  equipped  with  a  telephone,  all  three  being 
on  the  same  circuit,  and  connected  with  the  Yard  Master's 
Office."  At  the  first  shanty  eight  switches  were  handled; 
at  the  second  twelve  and  two  sets  of  cross-overs;  at  the 
third  eight  switches  for  south  bound  trains  and  a  cross- 
over one.  "The  work  of  these  employees  is  to  throw 
switches,  relieve  yard,  train  and  engine  crews  of  this  work, 
and  to  avoid  delays  to  trains  moving  through  the  yard. 
The  telephones  are  used  to  permit  the  Yard  Master,  who 
directs  all  yard  movements,  to  keep  in  closer  touch  with 
such  movements  and  to  issue  instructions  or  orders  to 
yard,  train  or  engine  crews  as  to  the  handUng  of  cars  or 
trains,  or  as  to  any  other  work  that  he  may  desire  per- 
formed." "The  telephones  at  the  three  places  were  in- 
stalled principally  for  the  purpose  of  making  more  con- 
venient commimication  between  the  Yard  Master's  Office 
and  said  shanties." 

"All  instructions  or  orders  received  from  the  Yard 
Master,  as  above  set  forth,  were  always  transmitted  by 
said  employees  to  the  engine  or  trains  crews,  either  verbally 
or  by  hand  signals,  and  in  no  case  were  said  employees  re- 
quired to  write  out  said  instructions  or  orders  for  trans- 
mission to  thefee  crews."  "None  of  the  service  required 
of  any  of  said  employees  on  the  days  mentioned  in  said 
declaration  was  necessitated  by  reason  of  any  emergency. 
They  were  the  regular  assigned  hours  of  said  employees, 
fixed  in  that  manner  by  defendant's  operating  department 
which  acted  under  instructions  received  from  its  legal 
department." 

The  purpose  of  the  statute  is  to  promote  safety  in 
operating  trains  by  preventing  the  excessive  mental  and 
physical  strain  which  usually  results  from  remaining  too 
Ipng  at  an  exacting  task.    BaJiimare  &  Ohio  R.  R.  Co.  v. 
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Interstate  Commerce  Commission,  221  XT.  S.  612,  619.  It 
must  be  construed  and  applied  in  view  of  that  purpose 
and  well  known  circumstances  attending  the  practical 
operation  of  trains. 

The  individuals  within  the  ambit  of  the  proviso's  per- 
tinent provisions  are  marked  by  the  nature  of  service 
performed — an  *' operator,  train  dispatcher,  or  other 
employee  who  by  the  use  of  the  telegraph  or  telephone, 
dispatches,  reports,  transmits,  receives,  or  delivers  orders 
pertaining  to  or  affecting  train  movements."  And  the 
railroad  is  forbidden  to  permit  one  performing  such  service 
in  ''towers,  offices,  places,  and  stations  continuously  op- 
erated night  and  day"  to  remain  on  duty  therein  longer 
than  nine  hours  in  twenty-four.  Both  the  post  of  duty 
and  character  of  work  are  essential  elements.  If,  in  due 
course  of  his  work,  an  employee  while  in  any  of  the  lo- 
cations specified  uses  the  telegraph  or  telephone  for  send- 
ing or  receiving  messages  concerning  train  movements,  he 
may  not  lawfully  remain  on  duty  therein  exceeding  nine 
hours  during  any  twenty-four-hour  period,  except  in  case 
of  emergency. 

Here,  the  facts  disclose  the  switch  tender  on  duty  for 
twelve  consecutive  hoiu^  in  a  shanty  continuously  oper- 
ated night  and  day  where,  by  the  use  of  the  telephone,  he 
received  and  delivered  orders  pertaining  to  train  move- 
ments— not  mere  switching  movements  within  the  yard; 
and  in  such  service  mental  and  physical  alertness  are  of 
great  importance.  By  permitting  this  the  raihoad  vio- 
lated both  language  and  purpose  of  the  act. 

The  judgment  below  is 

Affirmed. 
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LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY 

V.  RICE. 

ERROB  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  LOUISIANA. 

No.  674.    Submitted  April  1,  1918.— De.ided  May  20,  1918. 

Judicial  Code,  §  24,  g^vcR  jurisdiction  to  the  District  Courts  "of  all 
suits  and  proceedings  arising  under  any  law  regulating  commerce." 
Held,  that  a  suit  so  arises  where  the  carrier  sues  the  consignee  of  an 
interstate  shipment  of  live  stock  to  collect  a  charge  for  disinfecting 
the  cars,  alleged  to  be  due  under  tariffs  approved  and  published  as 
required  by  the  Interstate  Commerce  Act,  and  where  the  consignee, 
admitting  the  interstate  character  of  the  shipment  and  propriety  of 
the  charges  under  the  act,  defends  on  the  groimd  that  the  carrier 
by  its  acts  is  estopped  from  holding  him  responsible. 

Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  George  Denegre,  Mr.  Henry  L.  Stone,  Mr.  Victor 
Leovj/j  Mr.  Henry  H.  Chaffe  and  Mr.  Harry  McCaU  for 
plaintiff  in  error. 

Mr.  T.  M.  MiUer,  Mr.  John  D.  Miller  and  Mr.  Charles 
F.  Fletchinger  for  defendant  in  error. 

Mr.  Justice  McRetnolds  delivered  the  opinion  of  the 
court. 

Did  the  District  Court  rightly  decide  that  it  had  no 
jurisdiction,  is  the  only  question  presented. 

Plaintiff  in  error  sued  to  recover  one  hundred  and  forty- 
five  dollars  claimed  to  be  due  under  tariffs  approved  and 
published  as  required  by  Interstate  Commerce  Act,  for 
disinfecting  fifty-eight  cars  containing  live  stock  shipped 


202  OC?rOBER  TERM,  1917. 

Opinion  of  the  Court.  247  U.  S. 

from  points  outside  the  State  and  delivered  to  defendant, 
the  consignee,  at  New  Orleans,  Louisiana.  It  alleged  pres- 
entation of  bills  covering  each  shipment  and  payment  by 
defendant  of  all  charges  except  those  for  disinfecting — two 
dollars  and  fifty  cents  per  car. 

Answering,  defendant  admitted  the  shipments  were 
interstate;  that  he  paid  all  lawful  charges,  except  those 
sued  for;  and  that  these  had  been  properly  prescribed  un- 
der and  pursuant  to  the  Interstate  Commerce  Act.  But 
he  denied  liability  for  these  reasons:  As  the  carrier  well 
knew,  or  should  have  known,  he  had  long  been  engaged  in 
the  business  of  factor  or  commission  merchant;  in  due 
course  while  acting  as  representative  for  their  owners  and 
consignors  he  received  the  live  stock,  sold  them  imme- 
diately upon  arrival,  deducted  expenses,  etc.,  and  re- 
mitted balance  of  proceeds  to  his  principals;  when  the  cars 
arrived  he  paid  all  charges  actually  demanded;  he  was  not 
then  advised  and  remained  unaware  that  any  others  were 
contemplated  until  such  balance  had  been  remitted.  Hav- 
ing led  him  to  believe  the  amount  asked  and  paid  before 
he  remitted  entire  net  proceeds  constituted  full  settlement, 
the  carrier  is  now  estopped  from  demanding  more  of  him. 

The  trial  court  upon  its  own  initiative  dismissed  the 
action  for  want  of  jurisdiction. 

Section  24  of  the  Judicial  Code  provides  that  regard- 
less of  amount  involved  District  Courts  shall  have  original 
jurisdiction ''  of  all  suits  and  proceedings  arising  under  any 
law  r^ulating  commerce."  The  Interstate  Commerce 
Act  requires  carrier  to  collect  and  consignee  to  pay  all 
lawful  charges  duly  prescribed  by  the  tariff  in  respect  of 
every  shipment.  Their  duty  and  obligation  grow  out  of 
and  depend  upon  that  act. 

In  support  of  the  trial  court  it  is  said :  There  is  no  juris- 
diction unless  the  suit  in  part  at  least  arises  out  of  a  con- 
troversy in  regard  to  operation  or  effect  of  the  act  of 
Congress.    Here  there  is  no  dispute  as  to  legality  of  rate 


LOUIS.  &  NASH.  R.  R.  CO.  v.  RICE.  203 

201.  Opimon  of  the  Court. 

or  its  application  to  the  shipments;  and  consignee's  lia- 
bility was  fully  discharged  upon  payment  by  him  of 
amouit  demanded  at  time  of  delivery  and  surrender  of 
the  carrier's  Uen. 

''Cases  arising  under  the  laws  of  the  United  States  are 
such  as  grow  out  of  the  legislation  of  Congress."  Ten- 
nessee  v.  Dam,  100  U.  S.  257,  264.  "Whether  a  party 
claims  a  right  under  the  Constitution  or  laws  of  the  United 
States  is  to  be  ascertained  by  the  legal  construction  of  its 
own  allegations."  Central  R.  R.  Co.  of  New  Jersey  v. 
mm,  113  U.  S.  249,  267.  ''  II  the  plaintiff  reaUy  makes  a 
substantial  claim  under  an  act  of  Congress  there  is  juris- 
diction whether  the  cl^aim  ultimately  be  held  good  or 
bad."  The  Fair  v.  KohJ^  Die  Co.,  228  U.  S.  22,  25.  A 
suit  arises  under  an  act  of  Congress  when  ''it  really  and 
substantially  involves  a  dispute  or  controversy  respecting 
the  validity,  construction  or  effect  of  such  a  law,  upon  the 
determination  of  which  the  result  depends."  ShuUhia 
V.  McDougal,  226  U.  S.  561,  569.  As  to  interstate  ship- 
ments "there  can  be  no  question  that,  since  the  decision 
in  the  Croninger  Case  [226  U.  S.  491],  the  parties  are  held 
to  the  responsibilities  imposed  by  the  federal  law,  to  the 
exclusion  of  all  other  rules  of  obligation."  St.  Louis,  Iron 
Mountain  cfe  Souihem  Ry.  Co.  v.  Starhird,  243  U.  S.  592, 
595;  LouisviUe  ik  NaahviUe  R.  R.  Co.  v.  Maxwell,  237  U.  S. 
94,97. 

The  railroad  company  set  up  a  claim  based  upon  pro- 
visions of  a  tariff  duly  filed,  published  and  approved  as 
required  by  Interstate  Commerce  Act;  result  of  the  action 
necessarily  depended  upon  construction  and  effect  of 
that  act. 

We  think  the  District  Court  had  jurisdiction.  Its 
judgment  is  accordingly  reversed  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

Reversed, 


204  0C5T0BER  TERM,  1917. 

Opmion  of  the  Court.  247  U.  S. 


UNION  PACIFIC  RAILROAD  COMPANY  v. 

LAUGHLIN. 

ERROB  TO  THE  KANSAS  CITY  COURT  OF  APPEALS  OF  THE 

STATE  OF  MISSOURI. 

No.  623.    Argued  April  18,  1918.— Decided  May  20,  1918 

A  state  statute  giving  an  attorney  a  lien  on  the  cause  of  action  or  its 
proceeds  for  an  agreed  portion  of  any  recovery,  and  rendering  the 
actual  or  proposed  defendant  directly  liable  to  him  for  its  satisfac- 
tion in  case  of  settlement  after  notice  without  his  consent,  does  not 
deprive  the  party  thus  made  liable  of  any  constitutional  right,  even 
where  the  settlement  is  made  under  a  judgment  recovered  upon  the 
cause  of  action  through  another  attorney  in  the  federal  court,  and 
by  satisfying  such  judgment  by  payment  to  the  clerk  of  that  court. 

A  contrary  contention  raises  no  substantial  federal  question. 

So  held  where  the  cause  of  action  (for  personal  injuries)  arose  in  another 
State. 

Writ  of  error  to  review  196  Mo.  App.  541,  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  N.  H.  Loomia,  Mr.  R.  W.  Blair  and  Mr.  I.  N.  Wat- 
son,  for  plaintiff  in  error,  submitted. 

Mr.  Edwin  A .  Krauihoff  for  defendant  in  error. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
court. 

Xedes,  a  section  hand  on  the  Union  Pacific  Raiboad, 
was  injured,  in  Kansas,  while  in  the  performance  of  his 
duties.  Laughlin,  an  attorney  at  law,  was  employed  by 
him  in  Missouri  to  prosecute  and  settle  his  claim  against 
the  company;  and  Xedes  agreed  that  Laughlin  should 
receive  as  compensation  one-half  of  whatever  amount  he 
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might  obtain  in  settlement  of  the  claim.  The  Revised 
Statutes  of  Missouri  (1909),  §§  964  and  965,  authorizing 
such  agreements,  give  to  the  attorney  a  lien  on  the  cause 
of  action  and  on  the  proceeds,  if  notice  of  the  lien  is  duly 
given  to  the  defendant  or  ''proposed  defendant";  and, 
as  construed  by  the  Supreme  Co\u*t  of  Missoiui,^  they  also 
provide  that  if,  after  such  notice,  the  claim  is  settled  in 
any  manner  without  first  procuring  the  written  consent 
of  such  attorney,  the  defendant  or  ''proposed  defendant" 
shall  be  liable  to  the  attorney  in  an  independent  suit  to 
an  amount  equal  to  that  for  which  he  held  the  lien. 

Laughlin  gave  to  the  company  this  statutory  notice. 
Later  and  without  his  consent,  Xedes  brought,  through 
other  counsel,  in  a  state  court,  suit  against  the  company 
which  was  removed  to  the  District  Coiu*t  of  the  United 
States  for  the  Western  Division  of  the  Western  District 
of  Missouri,  and  judgment  was  entered  therein  for  $550. 
The  company  paid  this  amount  to  the  clerk  of  coiurt  in 
satisfaction  of  the  judgment;  and  it  was  paid  by  him  to 
Xedes  and  his  new  counsel.  When  Laughlin  learned  these 
facts,  he  brought  suit  against  the  company  in  Missouri 
before  a  justice  of  the  peace,  for  $275,  and  recovered  a 
judgment  therefor  which  was  affirmed  in  the  state  circuit 
court  and  again  by  the  Kansas  City  Court  of  Appeals. 
A  rehearing  applied  for  in  June,  1917,  was  denied  by  that 
court,  which  also  refused  to  transfer  the  case  to  the  Su- 
preme Court.  The  company,  contending  that  the  Federal 
Constitution  has  been  violated,  brings  the  case  here  under 
§  237  of  the  Judicial  Code  as  amended. 

It  does  not  appear  here,  as  it  did  in  Dickinson  v.  StUeSy 
246  U.  S.  631,  that  the  suit  of  the  employee  against  the 
railroad  was  brought  imder  the  Federal  Employers'  Lia- 
bility Act;  and  no  claim  is  made  that  the  attorney's  lien 

1  O'Connor  v.  SU  Louis  Transit  Co.,  19S  Mo.  622,  645;  Taylor  v.  St. 
Louis  Transit  Co.,  108  Mo.  715,  730;  Wait  v.  Atchison,  etc.  B.  B., 
204  Mo.  491,  501. 


206  OCTOBER  TERM,  1917. 

Opinion  of  the  Court.  247  U.  S, 

statute  of  the  State  is  inconsistent  with  that  law  or  the 
constitutional  provision  concerning  interstate  commerce. 
The  company's  contention,  as  set  forth  in  its  assignment 
of  error  in  this  court,  is  that  the  decision  below  takes  its 
property  and  denies  to  it  equal  protection  of  the  law  in 
violation  of  the  Fourteenth  Amendment,  because  the 
decision  imposes  a  liability  not  imposed  by  the  judgment 
recovered  by  Xedes  in  the  federal  court;  deprives  it  of  the 
protection  afforded  by  the  acts  of  Congress  to  those  who 
pay  to  the  clerks  of  the  United  States  District  Courts 
money  in  satisfaction  of  judgments  entered  therein;  ^  and 
gives  to  two  attorneys  liens  for  the  same  service.  The 
defendant  in  error  moves  to  dismiss  on  the  ground  that 
the  case  does  not  present  a  federal  question  reviewable 
under  §  237  of  the  Judicial  Code  as  amended  by  the  Act 
of  September  6,  1916,  c.  448,  39  Stat.  726,  because  there 
is  not  drawn  in  question  the  validity  of  a  statute  of  or  an 
authority  exercised  imder  any  State  on  the  groimd  of 
their  being  repugnant  to  the  Constitution,  treaties  or  laws 
of  the  United  States;  and  that  if  such  question  is  presented, 
the  Kansas  City  Court  of  Appeals  was  not  ''the  highest 
court  of  a  State  in  which  a  decision  in  the  suit  could'' 
have  been  had,  since  the  Supreme  Court  of  Missouri  has 
appellate  jurisdiction  in  cases  where  ''the  validity  of  a 
treaty  or  statute  of  or  authority  exercised  imder  the 
United  States  is  drawn  in  question,"  and  no  application 
was  made  to  nor  any  action  taken  by  it. 

The  Missouri  statute  simply  gives  a  cause  of  action 
against  one  who,  with  knowledge  of  the  existence  of  a 
lien,  deforces  it.  To  grant  such  a  remedy  against  the 
wrongdoer  clearly  does  not  deprive  him  of  any  right 
guaranteed  by  the  Federal  Constitution,  even  if  the  in- 

^  Rev.  Stats.,  §§  966,  967,  995,  and  §  996  as  amended  by  Act  of  Feb- 
ruary 19, 1897,  c.  265,  §  3,  29  Stat.  578,  and  Act  of  March  3, 1911,  c. 
224,  36  Stat.  1083;  Act  of  August  1, 1888,  c.  729,  §  1  and  §  2,  25  Stat. 
357. 
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stnunent  by  means  of  which  the  wrong  is  accomplished 
happens  to  be  the  judgment  of  a  federal  coiu*t.  No  sub- 
stantial federal  question  is  involved.  We  have  no  occa- 
sion, therefore,  to  consider  whether  the  validity  of  the 
Missouri  statute  was  drawn  in  question  {Philadelphia  & 
Beading  Coal  &  Iron  Co.  v.  Gilbert,  245  U.  S.  162) ;  nor 
whether  ''a  decision  in  the  suit"  might  not  have  been  had 
in  the  Supreme  Coiut  of  Missouri,  (Miasouri,  Kansas  & 
Texas  By.  Co.  v.  EUiott,  184  U.  S.  530). 

Writ  of  error  dismissed. 


-••^ 


FRIEDERICHSEN  v.   RENARD,  EXECUTOR  OF 

RENARD,  ET  AL- 

CERTIORARI  TO  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE 

EIGHTH  CIRCUIT. 

No.  270.    Argued  April  25,  26,  1918.— Decided  May  20, 1918. 

Plaintiff,  having  been  defrauded  in  an  exchange  of  lands,  sued  in  the 
Disl^rict  Court  to  annul  his  contract  and  deed  and  for  incidental 
damages.  The  court  finding  that  by  acts  of  ownership  he  had  af- 
firmed the  contract,  by  its  order,  under  Equity  Rule  22,  transferred 
the  case  to  the  law  side  as  an  action  for  damages  for  the  deceit,  and 
the  bill  was  amended  accordingly  but  with  no  substantial  change  in 
the  allegations  of  fraud.  Meanwhile,  the  period  of  the  statute  of 
limitations  had  expired. 

Hdd:  (1)  That  the  amendment  did  not  change  the  cause  of  action  and 
did  not  constitute  the  beginning  of  a  new  case. 

(2)  That,  since  the  money  relief  prayed  in  the  amended  petition  co)ild 
properly  have  been  sought  as  alternative  relief  in  the  original  bill  in 
equity,  and  since  the  transfer  to  the  law  side  was  made  upon  order  of 
the  court  in  the  exercise  of  its  discretion,  plaintiif  could  not  be  held 
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to  have  made  6uch  an  election  of  inconsistent  remedies  as  would  let 
in  the  defense  of  limitations  against  the  amended  demand. 
231  Fed.  Rep.  882,  reversed. 

The  case  is  stated  in  the  opinion. 
Mr.  WiJMam  V.  AUen  for  petitioner. 

Mr.  R.  E.  EmnSf  with  whom  Mr.  W.  D.  Funk  was  on 
the  briefs,  for  respondents. 

Mr.  JusncE  Clarke  delivered  the  opinion  of  the  court. 

On  March  12,  1908,  the  petitioner,  Friederichsen,  con- 
tracted in  writing  to  exchange  land  which  he  owned  in 
Nebraska  for  land  in  Virginia  owned  by  the  respondent, 
Mary  C.  Gihnore,  who  in  the  transaction  acted  through 
her  agent,  Edward  Renard,  the  decedent  of  the  respondent 
G.  H.  Renard.  We  shall  refer  to  the  parties  as  they  were 
in  the  courts  below,  Friederichsen  as  plaintiff,  and  Gil- 
more  and  Renard  as  defendants. 

On  September  22,  1908,  Friederichsen  filed  a  bill  in 
equity  in  the  United  States  Circuit  Court  for  the  Dis- 
trict Ox  Nebraska,  praying  for  a  decree  cancelling  the 
contract  and  the  deed  mayde  pursuant  thereto  and  for 
damages  sustained,  on  the  ground  of  fraud  practiced  upon 
him. 

Defendants  answered  denying  the  fraud  charged,  and 
on  August  20,  1912,  a  master,  theretofore  appointed  in 
the  case,  reported  that  Friederichsen  at  the  time  of  the 
exchange  was  ''below  the  average  in  mental  ability;" 
that  he  had  been  induced  to  enter  into  the  contract  by 
the  fraudulent  representations  of  Renard,  as  alleged;  and 
that  he  had  sustained  damage  in  the  sum  of  15,880.  But 
the  master  also  reported  that  Friederichsen,  after  taking 
possession  of  the  Virginia  lands,  after  filing  his  bill  in  the 
case,  and  after  having  had  time  to  discover  the  condition 
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and  value  of  the  land,  had  cut  down  a  considerable  amount 
of  tunber  growing  thereon. 

On  the  coming  in  of  this  report,  the  court  on  Septem- 
ber 19,  1913,  found  that  the  plaintiff  was  not  entitled 
to  equitable  relief  because  he  had  ratified  the  contract  of 
exchange  by  cutting  timber  on  the  Virginia  lands,  thereby 
preventing  the  defendants  from  being  placed  in  staiu 
quo,  but  that  his  remedy  was  at  law  for  damages,  and 
thereupon  it  was  ordered:  that  the  master's  report  be 
vacated;  that  pursuant  to  Equity  Rule  22,  the  cause  be 
transferred  to  the  law  side  of  the  cowct;  and  that  the 
parties  ''file  amended  pleadings  to  conform  with  an 
action  at  law." 

Complying  with  this  order,  on  September  25,  1913, 
the  plaintiff  filed  an  ''amended  petition"  on  the  law  side 
of  the  coiut,  and,  upon  the  same  facts  stated  in  the  orig- 
inal bill  in  equity,  prayed  for  a  judgment  for  ,damages. 
The  defendants  filed  answers  the  same  in  substance  as 
those  filed  in  the  equity  suit,  but  adding  the  defense  that 
the  cause  of  action  stated  in  the  amended  petition  was 
barred  by  the  Nebraska  four-year  statute  of  limitations. 

When  the  case  came  on  for  trial,  and  after  it  was  stipu- 
lated by  coimsel  for  the  defendai^ts  that  the  plaintiff  had 
introduced  suflficient  evidence  to  entitle  him  to  recover  a 
verdict,  unless  barred  by  the  statute  of  limitations,  it  was 
ruled  "that  the  cause  of  action  stated  in  the  plaintiff's 
amended  petition  was  barred  by  the  statute  of  limita- 
tions of  the  State  of  Nebraska,  and  that  the  filing  of  the 
amended  petition  did  not  relate  back  to  the  commence- 
ment of  the  action  in  such  a  way  as  to  prevent  the  bar  of 
the  statute,"  and  a  verdict  was  directed  for  the  defend- 
ants. The  judgment  entered  on  this  verdict,  affirmed  by 
the  Circuit  Co\u*t  of  Appeals  for  the  Eighth  Circuit,  is 
now  before  us  for  review  on  writ  of  certiorari. 

Thus  the  case  presents  for  decision  the  single  question, 
Whether  the  filing  of  the  "amended  petition"  on  the  law 
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side  of  the  court  on  September  25^  1913^  was  the  oom- 
mencement  of  a  new  action  more  than  four  years  after 
the  fraud  was  discovered,  (which  must  have  been  prior 
to  the  filing  of  the  bill  in  equity  on  September  22,  1908), 
which  was  therefore  barred,  or  whether  the  proceeding 
at  law  was  but  pursuing  toward  a  conclusion,  in  another 
form,  the  same  cause  of  action  stated  in  the  ori^nal  bill, 
so  that  the  suspension  of  the  statute  of  limitations  con- 
tiQued,  which  began  with  the  date  of  the  service  of  the 
subpoena  in  chancery. 

It  is  argued  by  the  respondents  that  in  the  bill  in  equity 
the  petitioner  disaffirmed,  while  in  the  amended  petition 
he  affirmed  the  contract  of  exchange;  that  the  latter  for 
this  reason  states  a  new  and  different  cause  of  action 
from  the  former,  and  that,  against  this  new  cause  of  action, 
the  running  of  the  statute  of  limitations  was  not  arrested 
until  the  amended  petition  was  filed,  and  that  then  it 
had  become  barred. 

But  the  allegations  of  fraud  in  the  two  papers  are  the 
same  in  substance,  and  practically  the  same  in  form,  the 
only  substantial  difference  between  them  being  that  the 
prayer  for  relief  in  the  'bill  is  for  mutual  return  of  lands, 
with  incidental  damages,  while,  in  the  amended  petition, 
it  is  for  damages  alone.  The  cause  of  action  is  the  wrong 
done,  not  the  measure  of  compensation  for  it,  or  the 
character  of  the  relief  sought,  and,  considered  as  a  matter 
of  substance,  the  change  in  the  statement  of  that  wrong 
in  the  amended  petition  cannot  in  any  just  sense  be  con- 
sidered a  new  or  different  cause  of  action. 

It  ia  settled  upon  reason  and  authority  that  the  con- 
version of  a  suit  in  equity  into  an  action  at  law  or  vice  versa 
is  not  alone  sufficient  to  constitute  the  beginning  of  a 
new  action  and  that  with  respect  to  the  statute  of  limi- 
tations it  is  a  mere  incident  in  the  progress  of  the  original 
case. 

It  was  so  held  by  the  Supreme  Court  of  Nebraska  long 
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prior  to  the  origin  of  the  controversy  we  have  here,  when 
an  action  in  ejectment  was  converted  into  a  suit  to  redeem, 
McKeighan  v.  Hopkins,  19  Nebraska,  33,  and  again,  in 
BuUer  v.  Smith,  84  Nebraska,  78,  in  a  similar  case  in 
.  1909,  the  question  was  held  not  to  be  an  open  one. 

In  Smith  V.  Butler,  176  Massachusetts,  38,  followed 
with  approval  in  1917  in  Reynolds  v.  Missouri,  Kansas  & 
Texas  Ry.  Co.,  228  Massachusetts,  584,  the  Supreme  Judi- 
cial Court  of  Massachusetts  declared  that  it  had  been  the 
settled  practice  in  that  Commonwealth  for  a  period  of 
over  fifty  years  to  allow  actions  at  law  to  be  amended  into 
suits  in  equity,  in  place  of  putting  the  plaintiff  to  a  new 
suit,  and  to  ''allow  those  amendments  on  the  ground  that 
if  a  new  suit  were  brought,  it  would  be  barred  by  the 
statute."  It  will  suffice  to  add  that  in  Schurmeier  v. 
Connecticut  Mutual  Life  Ins.  Co.,  171  Fed.  Rep.  1,  the 
Circuit  Court  of  Appeals,  a  judgment  of  which  we  are 
here  reviewing,  held  that  the  amendment  of  a  law  action 
into  one  in  equity,  for  the  express  purpose  of  meeting  an 
anticipated  defense  of  the  statute  of  limitations,  did  not 
change  the  cause  of  action  and  that  the  amendment  re- 
lated to  the  time  of  the  commencement  of  the  action. 

There  remains  to  be  considered  the  ground  on  which 
the  lower  courts  chiefly  rested  their  judgment,  viz :  That, 
in  disaffirming  the  contract  by  his  suit  in  equity,  the 
petitioner  elected  to  pursue  one  of  two  inconsistent  rem- 
edies open  to  him,  until  the  period  of  the  statute  of  lim- 
itations had  expired,  and  that  he  therefore  cannot  escape 
that  bar  when  afterwards,  by  amendment  of  his  pleadings, 
he  seeks  to  affirm  the  contract  and  recover  damages. 

No  matter  what  may  be  thought  oi  the  merit  of  the 
doctrine  of  election  of  remedies,  it  is  a  long  observed  and 
deeply  entrenched  rule  of  procedure.  But,  for  obvious 
reasons,  it  has  never  been  a  favorite  of  equity  and  it  has 
been  specifically  decided  by  this  court  that  the  two  forms 
of  relief  pursued,  before  and  after  the  amendment  of  the 
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pleadings  in  this  case,  are  not  so  inconsistent  but  that  both 
may  be  prayed  for  in  one  bill  in  equity  and  either  granted, 
as  the  evidence  and  the  equities  of  the  case  may  require. 
Thus,  in  Hardin  v.  Boyd,  113  U.  S.  756,  in  a  suit  to  annul 
a  land  contract  for  fraud,  the  trial  court  permitted  an 
amendment  to  the  bill,  adding  a  prayer  in  the  alternative 
for  a  decree  affirming  the  contract,  granting  a  lien  for  the 
unpaid  purchase  money  and  for  foreclosure.  The  decree 
in  the  case  was  entered  on  the  alternative  prayer. 

This  court  affirmed  that  decree  on  principle  and  au- 
thority holding  that : 

"Under  the  liberal  rules  of  chancery  practice  which  now 
obtain,  there  is  no  sound  reason  why  the  original  bill  in 
this  case  might  not  have  been  framed  with  a  prayer  for 
the  cancellation  of  the  contract  upon  the  groimd  of  fraud, 
and  an  accounting  between  the  parties,  and,  in  the  al- 
ternative, for  a  decree  which,  without  disturbing  the  con- 
tract, would  give  a  lien  on  the  lands  for  unpaid  purchase- 
money.  .  .  .  The  amendment  had  no  other  effect 
than  to  make  the  bill  read  just  as  it  might  have  been 
originally  prepared  consistently  with  the  established  rules 
of  equity  practice.  It  suggested  no  change  or  modificar- 
tion  of  its  allegations,  and,  in  no  just  sense,  made  a  new 
case." 

In  view  of  the  New  Equity  Rules  of  1912,  especially 
Rule  22,  and  of  the  Act  of  Congress  of  March  3,  1915, 
38  Stat.  956,  it  cannot  be  said  that  the  power  of  courts 
of  equity  to  amend  pleadings,  or  to  permit  them  to  be 
amended,  to  accomplish  the  ends  of  justice,  has  been  cur- 
tailed since  the  Hardin  Case  was  decided  in  1884. 

Thus,  in  express  terms  was  it  decided  that  a  properly 
framed  prayer  would  h^ve  allowed  the  petitioner  the  re- 
lief in  equity  which  he  sought  before  the  amendment  or, 
in  the  alternative,  that  for  which  he  now  prays,  and  to 
this  it  must  be  added,  that  the  order  which  converted  his 
suit  in  equity  into  an  action  at  law  was  made  in  the  ex- 
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ercise  of  a  chancellor's  discretion  under  warrant  of  an 
equity  rule. 

At  best  this  doctrine  of  election  of  remedies  is  a  harsh, 
and  now  largely  obsolete  rule,  the  scope  of  which  should 
not  be  extended,  as  it  must  be  in  order  to  reach  the  cajse  at 
bar,  for  here  the  "amended  petition"  was  not  filed  by 
petitioner's  coimsel  of  their  own  motion,  but  on  the  order 
of  the  caurty  entered  in  its  discretion,  to  promote  the  ends 
of  justice. 

Thus,  we  are  brought  to  the  conclusion  that  since  the 
two  remedies  asserted  by  the  petitioner  were  alternative 
remedies,  and  since  the  order  made,  requiring  the  con- 
version of  the  suit  in  equity  into  one  at  law,  wajs  entered 
by  the  coiut  sitting  in  chancery,  for  us  to  affirm  the  judg- 
ment of  the  Circuit  Court  of  Appeals  that  the  petitioner, 
in  obeying  the  order  of  the  trial  court,  made  a  fatal  choice 
of  an  inconsistent  remedy,  would  be  to  subordinate  sub- 
stance to  form  of  procedure,  with  the  result  of  defeating 
a  claim  which  the  respondents  stipulated  had  been  suf- 
ficiently established  to  justify  a  verdict  against  them. 
This  we  cannot  consent  to  do. 

The  questions  of  procedure  being  thus  cleared  away, 
there  is  little  further  difficulty  with  the  case.  As  we  have 
seen,  the  "amended  petition"  was  not  filed  in  a  new  case 
but  was  simply  a  step  forward  in  progress  toward  settle- 
ment of  the  original  controversy;  the  allegations  of  fact 
are  precisely  the  same  in  substance,  and  almost  the  same 
in  form,  as  they  were  in  the  original  bill  and  therefore 
looking  tp  substance  and  realities,  they  cannot  be  regarded 
as  stating  a  new  cause  of  action.  The  case  falls  clearly 
within  the  scope  of  the  principle  of  the  decisions  of  this 
court  in  Texas  &  Pacific  Ry.  Co.  v.  Cox,  145  U.  S.  593- 
604;  Adardic  &  Padfi/)  R.  R.  Co.  v.  Laird,  164  U.  S.  393, 
401 ;  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Wvlf,  226  U.  S. 
S!0;  Seaboard  Air  Line  Ry.  v.  Renn,  241  U.  S.  290;  Wash- 
j^ngUm  Ry.  &  Elec.  Co.  v.  Scala,  244  U.  S.  630,  640. 
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The  decision  in  Union  Pacific  Ry.  Co.  v.  Wyler,  158 
U.  S.  285;  is  so  clearly  distinguished  in  the  Wulf  Case, 
supra,  from  the  principle  of  these  decisions  that  additional 
conunent  would  be  superfluous. 

It  results  that  the  judgments  of  the  Circuit  Court  of 
Appeals  and  of  the  District  Court  must  be  reversed  and 
the  cause  remanded  to  the  latter  for  further  proceedings 
in  conformity  with  this  opinion. 

Reversed. 


•^•^ 


LOONEY,  ATTORNEY  GENERAL,  ET  AL.  v.  EAST- 
ERN TEXAS  RAILROAD  COMPANY  ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  TEXAS. 

No.  756.    Argued  April  16,  17,  1918.— Decided  May  20,  1918. 

In  a  suit  by  carriers  to  restrain  the  attorney  general  of  a  State  from 
instituting  suits  against  them  for  damages  and  penalties  for  comply- 
ing with  an  order  of  the  Interstate  Commerce  Commission  respecting 
rates,  the  District  Court  issued  a  preliminary  injunction  (not  ap- 
pealed from)  pending  further  proceedings  by  the  Commission  and 
until  final  hearing  by  the  court.  Hetd,  that  a  further  order  in  the 
case,  restraining  the  defendant  from  prosecuting  a  suit  of  the  char- 
acter complained  of  which  he  subsequently  began  in  a  state  court 
was  in  exercise  of  the  power  of  the  District  Court  to  protect  its  exist- 
ing jurisdiction  and  was  not  appealable  under  Jud.  Code,  §  266. 

Appeal  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  Luther  Nickels,  Assistant  Attorney  General  of  the 
State  of  Texas,  with  whom  Mr.  B.  F.  Looney,  Attorney 
General  of  the  State  of  Texas,  was  on  the  briefs,  for  ap- 
pellants. 
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Mr,  J.  W.  Terry,  with  whom  Mr.  Hiram  Cflass  and 
Mr.  H.  Af .  Garwood  were  on  the  briefs,  for  appellees. 

Mr.  Justice  Clarke  delivei:ed  the  opinion  of  the  coiu*t. 

This  case  presents  for  decision  a  motion  by  appellees 
to  dismiss  the  appeal  for  want  of  jurisdiction,  and  it  in- 
volves the  consideration  of  the  latest  chapter  in  a  lit- 
igation which  was  commenced  in  1911,  when  the  Rail- 
road Commission  of  Louisiana  filed  with  the  Interstate 
Commerce  Commission  a  complaint  charging  various 
railroad  companies  with  maintaining  imreasonable  rates 
on  traffic  from  Shreveport,  Louisiana,  to  points  in  Texas, 
and  with  maintaining  rates  which  imjustly  discriminated 
in  favor  of  traffic  moving  wholly  within  the  State  of 
Texas  as  against  that  between  Louisiana  and  Texas. 

A  hearing  resulted  in  an  order  by  the  Commission, 
which  was  assailed  by  the  railroad  companies  as  invalid, 
but  which  this  court  sustained  in  Houston,  East  &  West 
Texas  Ry.  Co.  v.  United  States,  234  U.  S.  342,  in  a  decision 
rendered  in  1913,  which  has  come  to  be  widely  referred 
to  as  the  ^'Shreueport  Case.^^ 

After  this  decision  there  were  further  proceedings 
before  the  Interstate  Commerce  Commission,  which  re- 
sulted, on  July  7,  1916,  in  the  order  out  of  which  this 
htigation  arose,  which  required  many  railroad  companies, 
among  other  things, 

"To  establish,  on  or  before  November  1,  1916,  .  .  . 
and  thereafter  to  maintain  and  apply  to  the  transportation 
of  property  between  Shreveport,  Louisiana,  and  points 
in  the  State  of  Texas,  class  rates  and  rates  on  the  above- 
named  [in  the  order]  commodities  not  in  excess  of  those 
contemporaneously  applied  by  them  for  the  transpor- 
tation of  like  property  for  like  distances  between  points 
in  the  State  of  Texas,  except  in  those  instances  in  which 
the  rates  between  Texas  points  have  been  depressed 
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by  reason  of  water  competition  along  the  Gulf  of  Mexico 
or  waters  contiguous  thereto." 

Inunediately  after  this  order  was  entered  the  Attorney 
General  of  Texas  declared  that  it  was  void  and  that  he 
would  institute  suits  under  the  Texas  laws  for  damages 
and  penalties  against  any. carrier  which  should  comply 
with  it.  Thereupon  the  carriers  filed  a  bill  in  the  Utiited 
States  District  Court  for  the  Western  District  of  Texas, 
in  which  they  averred  the  validity  of  the  order,  the  ne- 
cessity for  their  obeying  it,  their  intention  to  obey  it, 
the  threat  of  suits  by  the  Attorney  General,  and,  attach- 
ing a  copy  of  the  tariff  they  had  compiled  to  comply  with 
the  order  (designated  as  Texas  lines  Tariff  2-B),  they 
prayed  for  an  injimction  restraining  the  Attorney  Gen- 
eral from  executing  the  ^threat  which  he  had  made.  A 
temporary  restraining  order  was  granted  and  on  Novem- 
ber 1st,  1916,  the  tariffs  were  duly  filed. 

Issue  was  joined  on  this  biU,  and  elaborate  pleadings 
were  filed  by  both  parties,  such  that  there  can  be  no 
doubt  that  the  Attorney  General  challenged  the  validity 
of  the  order  as  arbitrary,  unreasonable,  unsupported  by 
the  evidence  and  void,  and  especially  as  being  inappli- 
cable, in  terms  and  for  want  of  power,  to  the  western 
part  of  Texas,  which,  for  rate-making  purposes,  is  desig- 
nated "differential  territory." 

An  application  for  a  temporary  injunction,  on  the 
issues  thus  joined,  was  heard  on  April  4,  1917,  by  three 
judges,  and  resulted  in  an  order  as  prayed  for.  The  court, 
in  arriving  at  its  announced  conclusion,  expressly  dis- 
claimed passing  on  the  merits  of  the  controversy,  and 
granted  the  injunction  because,  as  is  variously  stated  in 
the  opinions  rendered,  it  deemed  it  necessary  to  prevent 
a  multiplicity  of  destructive  suits  against  the  carriers; 
because  the  order  of  the  Conunission  could  not  be  held 
void  on  a  preliminary  hearing;  and  because  the  Texas 
rate  situation  involved  Was  at  the  time  in  process  of  re- 


LOONEY  V.  EASTERN  TEXAS  R.  R.  CO.        217 
214.  Opinion  of  the  Court. 

examination  by  the  Interstate  Conunerce  Conunission. 
No  appeal  was  taken  from  this  order. 

Between  the  time  of  the  filing  of  the  bill  for  the  in- 
junction and  the  hearing  on  April  4th,  the  Interstate 
Commerce  Commission  had  entered  two  orders  in  the 
proceeding  in  which  the  order  of  July  7th,  1916,  had  been 
granted,  one  that  the  tariff  filed  by  the  carriers  on  No- 
vember 1st,  Texas  lines  Tariff  2-B,  slightly  modified, 
should  be  permitted  to  remain  effective  until  further 
order;  and  another  re-opening  the  proceeding  to  give  to 
the  Texas  authorities  an  opportunity  to  introduce  new 
and  material  evidence,  which  they  asserted  should  lead 
to  a  modification  or  vacating  of  the  order  and  might  bring 
about  a  just  and  reasonable  settlement  of  the  controversy. 

Immediately  after  the  '  granting  of  the  preliminary 
injimction  the  taking  of  testimony  in  the  re-opened  in- 
quiry was  commenced  by  the  Interstate  Commerce 
Conunission,  the  Attorney  General  participating,  and 
went  forward  until  in  May,  when  it  was  continued  to  the 
foUowing  October  for  the  filing  of  briefs  and  for  oral 
argument. 

And  now,  notwithstanding  the  temporary  injimction 
and  notwithstanding  the  pendency  of  the  re-opened  hear- 
iag  before  the  Interstate  Commerce  Commission,  the 
Attorney  General  on  July  20th,  instituted  suit  in  a  Texas 
state  court,  in  which  he  prayed  for  an  injimction  re- 
straining the  carriers  from  giving  the  effect  which  they 
had  been  giving  to  the  Texas  Lines  Tariff,  2-B,  since 
November  1st  of  the  preceding  year,  as  applied  to  in- 
trastate traffic  moving  less  than  351  miles  within,  to  and 
from  "differential  territoiy"  in  Texas.  Before  the  date 
set  for  this  application  by  the  Attorney  General  for  an  ia- 
junction,  the  carriers  filed  a  second  supplemental  bill  in 
their  suit  in  the  United  States  court,  detailing  the  facts 
with  respect  to  the  various  proceedings  and  hearings 
which  had  been  had  therein,  and  with  respect  to  the 
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injunction^  not  appealed  from^  granted  in  the  preceding 
April,  and  prayed  that  the  Attorney  General  be  enjoined 
from  prosecuting  the  suit  commenced  by  him  in  the  state 
court  or  any  other  suit  of  like  character,  for  the  reason, 
among  others,  that  ''It  is  necessary  to  protect  the  juris- 
diction of  this  coiu*t  already  acquired  over  the  subject 
matter,  and  in  order  to  afford  these  plaintiffs  [the  carriers] 
full  and  complete  reUef/' 

The  Attorney  General  answered  this  bill,  denying  that 
the  rates  complained  of  in  the  state  court  were  warranted 
by  the  order  of  July  7th,  1916,  or  by  the  proper  con- 
struction of  the  Texas  Lines  Tariff  2-B,  and  then  went 
forward,  and  again  assailed  the  validity  of  the  order  of 
July  7th,  1916,  on  substantially  the  same  grounds  stated 
in  answers  filed  by  him  in  the  case  prior  to  the  granting  of 
the  injunction  in  the  preceding  April,  and  he  prayed  that 
the  order  be  declared  to  be  null  and  void,  in  whole  or  in 
part. 

On  this  supplemental  bill  an  injimction  was  granted, 
to  continue  until  final  hearing  or  until  further  order  of 
the  court,  enjoining  the  Attorney  General  and  his  assist- 
ants from  prosecuting  the  suit  thus  commenced  by  him 
in  the  Texas  court,  and  from  instituting  or  prosecuting 
any  similar  suits  in  any  court  other  than  the  United 
States  District  Court  for  the  Western  District  of  Texas 
and  from  in  any  way  interfering  with  the  carriers  in 
charging  the  rates  published  in  Texas  Lines  Tariff  2-B 
and  supplements  thereto. 

Prom  this  temporary  injimction  the  Attorney  General 
Appeals  to  this  court,  and  the  case  has  been  heard  on  the 
motion  of  the  appellees  to  dismiss  the  appeal  for  want  of 
jurisdiction.  One  groimd,  among  others,  m'ged  for  sus- 
taining this  motion  is  that  the  Federal  District  Court 
having  acquired,  and  having  entered  upon  the  exercise 
of  jurisdiction  over  the  parties  to  and  the  subject-matter 
pf  the  suit  in  that  court,  prior  to  the  conunencement  of 
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the  suit  in  the  state  court,  the  injunction  issued  against 
the  Attorney  General  was  granted  in  aid  of  and  was  nec- 
essary to  protect  that  jurisdiction  until  a  conclusion  should 
be  reached  completely  disposing  of*the  case  and  con- 
troversy, and  is  therefore  not  an  appealable  order  within 
§266  of  the  Judicial  Code. 

The  theory  upon  which  the  Attorney  General  seeks  to 
sustain  his  appeal  is,  that  the  injunction  of  September 
22nd  is  one  restraining  him  in  his  capacity  as  a  state  of- 
ficer from  enforcing  statutes  of  the  State  of  Texas  and 
orders  by  the  Railroad  Commission  of  that  State  entered 
pursuant  thereto,  on  the  groimd  that  the  statutes  are 
unconstitutional  and  that  the  orders  are  unlawful,  and 
therefore,  it  is  claimed,  an  appeal  direct  to  this  court  is 
warranted  under  §  266  of  the  Judicial  Code. 

With  this  contention  of  the  Attorney  General  we  can- 
not agree.  There  is  no  claim  in  the  second  supplemental 
bill,  on  which  this  injunction  was  granted,  that  any 
state  statute  is  imconstitutional  or  that  the  execution  of 
any  order  of  the  Railroad  Commission  of  Texas  should  be 
suspended  because  invalid.  The  bill  is  very  voluminous, 
but  as  we  interpret  its  allegations  it  simply  sets  out  in  de- 
tail the  history  of  the  suit  in  which  it  was  filed,  for  the 
purpose  of  showing:  that  by  the  pleadings  of  the  parties, — 
by  those  of  the  carriers  not  more  than  by  those  of  the 
Attomiey  General, — every  phase  of  the  controversy,  and 
definitely  the  aspect  of  it  involved  in  the  petition  filed 
in  the  state  court  by  the  Attorney  General  on  July  20, 
1917,  had  been  submitted  to  and  was  considered  by  the 
court  when  the  application  for  a  temporary  injunction 
was  heard  in  the  preceding  April,  and  also  what  the  facts 
were  with  respect  to  the  re-opened  inquiry  before  the  In- 
terstate Commerce  Commission,  so  that  it  should  appear 
to  the  court  that  the  Texas  rate  situation,  again  involving 
the  phase  of  it  presented  by  the  Attorney  General  in  the 
state  suit,  was  pending,  imdisposed  of  before  the  Commis- 
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sion  when  his  petition  was  filed.  The  specific  groimd  of 
the  prayer  for  the  injunction  is, '' Because  the  state  court 
is  without  jurisdiction  of  the  subject  matter  and  because 
it  is  necessary  to  protect  the  jurisdiction  of  this  court 
already  acquired  over  the  subject  matter,  and  in  order  to 
afford  these  plaintiffs  full  and  complete  relief,  contem- 
plated and  intended  by  the  opinions  of  such  Circuit 
Judges  and  order  made  by  them  granting  the  injunction 
herein." 

The  opinion  of  the  coini;  in  granting  the  injimction 
appealed  from  is  a  satisfactory  and  sufficient  statement 
of  what  this  record  discloses  had  been  done  in  the  case 
prior  to  the  application  for  the  injimction  and  amply  jus- 
tifies the  granting  of  it.    This  statement  is  as  follows: 

''The  subject-matter  of  the  State  suit  is  a  part  of  that 
involved  in  this  case.  The  jurisdiction  of  this  Court  with 
reference  thereto  has  been  invoked  by  the  parties  plain- 
tiff and  defendant  and  by  interveners;  the  jurisdiction 
has  been  exercised  by  this  Court  in  granting  an  injunction 
at  the  prayer  of  plaintiffs,  and  refusing  one  asked  by  de- 
fendants, and  by  considering  and  determining  an  appli- 
cation for  a  continuance,  .  .  .  Jurisdiction  having 
been  conferred  by  law,  having  been  invoked  by  all  the 
parties,  and  having  been  exercised  by  the  Court,  its 
protection  is  a  right  and  duty  not  limited  by  §  266,  Ju- 
dicial Code.  The  injimction  prayed  for  by  complainants 
is  granted. 

** .  .  .  But,  waiving  all  questions  as  to  the  legality  or 
propriety  of  modifying  their  action  [that  of  the  Judges  in 
April  preceding],  otir  conclusion  is  that  the  present  status 
should  be  maintained  until  such  time  as  this  Court  may 
consider  all  of  the  grave  questions  of  law  and  all  the 
great  mass  of  facts  connected  with  this  complicated  and 
important  litigation.  The  fact  that  the  matters  involved 
are  again  before  the  Interstate  Commerce  Commission, 
and  that  their  action  may  affect  the  rates  attacked,  fur- 
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nishes  an  additional  reason  for  our  conclusion.     The 
relief  asked  by  the  defendants  is  refused." 

The  use  of  the  writ  of  injunction,  by  federal  courts 
first  acquiring  jurisdiction  over  the  parties  or  the  subject- 
matter  of  a  suit,  for  the  purpose  of  protecting  and  pre- 
serving that  jurisdiction  until  the  object  of  the  suit  is 
accomplished  and  complete  jxistice  done  between  the 
parties,  is  familiar  and  long  established  practice.  Freeman 
V.  Howe,  24  How.  450;  Harkrader  v.  Wadtey,  172  U.  S. 
148,  163,  164;  in  a  rate  case,  Missouri  v.  Chicago,  Bur- 
lirigton  &  Quincy  R.  R.  Co.,  241  U.  S.  533,  543.  So  im- 
portant is  it  that  unseemly  conflict  of  authority  between 
state  and  federal  courts  should  be  avoided  by  maintaining 
the  jurisdiction  of  each  free  from  the  encroachments  of 
the  other,  that  §  265  of  the  Judicial  Code,  Rev.  Stats., 
§  720,  Act  of  March  2,  1793,  c.  22,  1  Stat.  334,  has  r^ 
peatedly  been  held  not  applicable  to  such  an  injunction. 
Julian  V.  Central  Trust  Co.,  193  U.  S.-93,  113;  Simon  v. 
Southern  Ry.  Co.,  236  U.  S.  115. 

The  motion  to  dismiss  is  granted. 

Dismissed. 
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LYNCH,  COLLECTOR  OF  INTERNAL  REVENUE 
FOR  THE  DISTRICT  OF  MINNESOTA,  v.  TUR- 
RISH. 

CEBTIORA.RI  TO  THE  CIBCXJIT  COUBT  OF  APPEAU  FOR  THE 

EIGHTH  CIRCUIT. 

No.  421.    Argued  March  4,  5,  6,  1918.— Decided  June  3,  1918. 

Due  to  ^udual  increase  in  the  market  value  of  timber  lands  owned  by  a 
corporation,  the  market  value  of  its  shares  had  increased  to  twice 
par  value  by  March  1, 1913,  when  the  Income  Tax  Act  of  that  year 
took  effect.    Afterwards  the  company  sold  all  its  property  and  made 
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final  diBtribution  of  the  proceeds  to  the  shareholders  on  surrender  of 
their  certificates  of  stock,  the  amount  received  by  each  being  twice 
the  par  value  of  his  shares  but  representing  no  increase  since  the 
effective  date  of  the  act.  Hdd,  that  the  value  thus  received  in  excess 
of  par  was  not  "income,  gains,  or  profits"  of  a  shareholder,  subject 
to  the  tax,  (a)  because  it  represented  merely  a  conversion  of  his  ex- 
isting investment,  (b)  because  it  did  not  "arise"  or  "accrue"  after 
the  act  became  effective. 
236  Fed.  Rep.  653,  affirmed. 

The  case  is  stated  in  the  opinion. 

The  Solicitor  General,  with  whom  Mr.  Wm.  C.  Herran 
was  on  the  brief,  for  petitioner. 

Mr.  A.  W.  Clapp,  with  whom  Mr.  N.  H.  Clapp,  Mr.  H. 
Oldenburg  and  Mr.  H.  J.  Richardson  were  on  the  brief, 
for  respondent. 

Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  Investment  Bankers'  Association  of  America, 
as  amicus  curice. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court.  

Suit  to  recover  an  income  tax,  paid  under  protest,  as- 
sessed under  the  Act  of  October  3,  1913,  38  Stat.  166. 

The  facts,  as  admitted  by  demurrer,  are  these:  Re* 
spondent,  Turrish,  who  was  plaintifiT  in  the  trial  court, 
made  a  return  of  his  income  for  the  calendar  year  1914 
which  showed  that  he  had  no  net  income  for  that  year; 
afterwards  the  Commissioner  of  Internal  Revenue  made 
a  supplemental  assessment  showing  that  he  had  received 
a  net  income  of  $32,712.08,  which,  because  of  specific 
deductions  and  exemptions,  resulted  in  no  normal  tax, 
but  as  the  net  income  exceeded  the  sum  of  $20,000  the 
Commissioner  assessed  an  additional  or  super-tax  of  one 
per  cent,  upon  the  excess,  resulting  in  a  tax  of  $127.12, 
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which  was  sought  to  be  recovered.  The  reassessment  was 
based  upon  certain  sums  received  by  the  plaintiff  in  the 
year  1914  as  distributions  from  corporations  subject  to 
the  Income  Tax  Law  and  held  by  the  Commissioner  to  be 
income  derived  from  dividends  received  by  the  plaintiff 
on  stock  of  domestic  corporations;  of  which  the  sum  of 
$79,975,  received  as  a  distribution  from  the  Payette 
Lumber  &  Manufactiuing  Company,  and  without  which 
no  tax  could  have  been  levied  against  the  plaintiff,  is  here 
in  dispute. 

Prior  to  March  1,  1913,  and  continuously  thereafter 
until  the  surrender  of  his  stock  as  hereinafter  mentioned, 
plainti£f  was  a  stockholder  in  the  Payette  Company, 
which  was  organized  in  the  year  1903  with  power  to  buy, 
hold,  and  sell  timber  lands,  and  in  fact  never  engaged  in 
any  other  business  than  this  except  minor  business  inci- 
dental to  it.  Immediately  after  its  organization  this 
company  began  to  invest  in  timber  lands,  and  prior  to 
March  1,  1913,  had  thus  invested  approximately 
$1,375,000. 

On  March  1,  1913,  the  value  of  its  assets  was  not  less 
than  $3,000,000,  of  which  sum  the  value  of  the  timber 
lands  was  not  less  than  $2,875,000.  The  increase  was 
due  to  the  gradual  rise  in  the  market  value  of  the  lands. 
At*  that  date  the  value  of  Turrish  's  stock  was  twice  its 
par  value,  or  $159,950.00,  and  about  that  time  he  and  all 
the  other  stockholders  gave  an  option  to  sell  their  stock 
for  twice  its  par  value.  The  holders  of  the  option  formed 
another  company,  called  the  Boise  Payette  Lumber  Com- 
pany, and  transferred  the  options  to  it.  The  options 
having  been  extended  to  December  31,  1913,  the  new 
company  informed  the  Payette  Company  and  its  stock- 
holders shortly  before  this  date  that  instead  of  exercis- 
ing the  option  it  preferred  and  proposed  to  purchase 
all  of  the  assets  of  the  Payette  Company,  paying  to 
that  company  such  a  purchase  price  that  there  would  be 
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available  for  distribution  to  its  stockholders  twice  the 
par  value  of  their  stock.  The  stockholders  by  resolution 
authorized  this  sale,  and,  pursuant  to  this  and  a  resolu- 
tion of  the  directors,  the  Payette  Company  transferred 
to  the  new  company  all  of  its  assets,  property,  and  fran- 
chises, and  upon  the  completion  of  the  transaction 
found  itself  with  no  assets  or  property,  except  cash  to 
the  amount  of  double  the  par  value  of  its  stock  which 
had  been  paid  to  it  by  the  new  company,  and  with  no 
debt,  liabilities,  or  obligations  except  those  which  the  new 
.  company  had  assmned.  The  cash  was  distributed  to 
the  stockholders  on  the  surrender  of  their  certificates 
of  stock,  and  the  company  went  out  of  business.  In 
this  wiEty,  upon  the  surrender  of  his  shares,  Tiurish  re- 
ceived $159,950,  being  double  their  par  value. 

The  Commissioner  of  Internal  Revenue  considered 
that  of  this  sum  one-half  was  not  taxable,  being  the 
liquidation  of  the  par  value  of  Turrish's  stock,  but 
that  the  other  half  was  income  for  the  year  1914  and 
taxable  under  the  Act  of  1913. 

The  question  in  the  case  is  thus  indicated.  The  Dis- 
trict Court  took  a  different  view  from  that  of  the  Com- 
missioner of  Internal  Revenue  and  therefore  overruled 
the  demurrer  to  Turrish's  complaint  and  entered  judg- 
ment for  him  for  the  sum  prayed,  which  judgment  was 
affirmed  by  the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit.    236  Fed.  Rep.  653. 

The  point  in  the  case  seems  a  short  one.  It,  however, 
has  provoked  much  discussion  on  not  only  the  legal  but 
the  economic  distinction  between  capital  and  income  and 
by  what  processes  and  at  what  point  of  time  the  former 
produces  or  becomes  the  latter.  And  this  in  resolution 
of  a  statute  which  concerns  the  activities  of  men  and 
intended,  it  mi^t  be  supposed,  to  be  witliout  perplexi- 
ties and  readily  solvable  by  the  off-hand  conceptions  of 
those  to  whom  it  was  addressed. 
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The  provisions  of  the  act,  so  far  as  material  to  be  no- 
ticed, are  the  following:  That  there  is  assessed  ''upon 
the  entire  net  income  arising  or  accruing  from  all  sources 
in  the  preceding  calendar  year  to  every  .  .  .  person 
residing  in  the  United  States  ...  a  tax  of  1  per 
centum  per  anniun  upon  such  income.  .  •"  Par.  A, 
subdiv.  1. 

.  In  addition  to  that  tax,  which  is  denominated  the  nor- 
mal income  tax,  it  is  provided  that  there  shall  be  levied 
''upon  the  net  income  of  every  individual  an  additional 
tax  ...  of  1  per  centum  per  anniun  upon  the  amount 
by  which  the  total  net  income  exceeds"  certain  amounts, 
and  the  person  subject  to  the  tax  is  required  to  make  a 
personal  return  of  his  total  net  income  from  all  sources 
under  rules  and  regulations  to  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue.    Subdiv.  2. 

By  Paragraph  B  it  is  provided  that,  subject  to  certain 
exemptions  and  deductions,  "the  net  income  of  a  taxable 
person  shall  include  gains,  profits,  and  income  derived 
from  salaries,  wages,  or  compensation  for  personal  serv- 
ice ..  .  also  from  interest,  rent,  dividends,  securities, 
or  the  transaction  of  any  lawful  business  carried  on  for 
gain  OF  profit,  or  gains  or  profits  and  income  derived  from 
any  source  whatever." 

After  specifying  the  exemptions  and  deductions  al- 
lowed, the  law  declares  as  follows: 

"The  said  tax  shall  be  computed  upon  the  remainder 
of  said  net  income  of  each  person  subject  thereto,  accruing 
during  each  preceding  calendar  year  ending  December 
thirty-first:  Provided,  however ,  That  for  the  year  ending 
December  thirty-first,  nineteen  hundred  and  thirteen, 
said  tax  shall  be  computed  on  the  net  income  accruing 
from  March  first  to  December  thirty-first,  nineteen  him- 
dred  and  thirteen,  both  dates  inclusive    .    .    ."    Par.  D. 

It  will  be  observed,  therefore,  that  the  statute  levies 
a  normal  tax  and  an  additional  tax  upon  net  incomes, 
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derived  from  whatever  source,  "arising  or  accruing" 
each  preceding  calendar  year  ending  December  31, 
except  that  for  the  year  ending  December  31,  1913,  the 
tax  shall  be  computed  on  the  net  income  accruing  from 
March  1,  1913,  to  December  31,  1913. 

And  in  determining  the  application  of  the  statute  to 
Turrish  we  must  keep  in  mind  that  on  the  admitted 
facts  the  distribution  received  by  him  from  the  Payette 
Company  manifestly  was  a  single  and  final  dividend  in 
liquidation  of  the  ejitire  assets  and  business  of  the  com- 
pany, a  retiun  to  him  of  the  value  of  his  stock  upon  the 
surrender  of  his  entire  interest  in  the  company,  and  at  a 
price  that  represented  its  intrinsic  value  at  and  before 
March  1,  1913,  when  the  act  took  effect. 

The  District  Cotirt  and  the  Circuit  Court  of  Appeals 
decided  that  the  amount  so  distributed  to  Turrish  was 
not  income  within  the  meaning  of  the  statute,  basing 
the  decision  on  two  propositions,  as  expressed  in  the 
opinion  of  the  Circuit  Court  of  Appeals,  by  Sanborn,  Cir- 
cuit Judge, — (a)  The  amount  was  the  realization  of  an 
investment  made  some  years  before,  representing  its 
gradual  increase  during  those  years,  and  which  reached 
its  height  before  the  effective  date  of  the  law,  that  is, 
before  March  1,  1913,  and  the  mere  change  of  form  of 
the  property  "as  from  real  to  personal  property,  or  from 
stock  to  cash"  was  not  income  to  its  holders  because 
the  value  of  the  property  was  the  same  after  as  before 
the  change;  (b)  The  timber  lands  were  the  property, 
capital  and  capital  assets  of  their  legal  and  equitable 
owner  and  the  enhancement  of  their  value  during  a 
series  of  years  "prior  to  the  effective  date  of  an  income 
tax  law,  although  divided  or  distributed  by  dividend  or 
otherwise  subsequent  to  that  date,  does  not  become  in- 
come, gains,  or  profits  taxable  under  such  an  act." 

For  proposition  "a"  the  court  cited  CoUectar  v.  Hiith 
bard,  12  Wall.  1;  Bailey  v.  Railroad  Company,  22  Wall. 
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604,  and  the  same  case  in  106  U.  S.  109.  For  proposition 
"b"  Gray  v.  Darlington,  15  Wall.  63,  was  relied  on. 

The  Government  opposes  both  contentions  by  an  elab- 
orate argument  containing  definitions  of  capital  and  in- 
come drawn  from  legal  and  economic  sources  and  given 
breadth  to  cover  a  number  of  other  cases  submitted  with 
this.  The  argument,  in  effect,  makes  any  increase  of 
value  of  property  income,  emer^g  as  such  and  taxable 
at  the  moment  of  realization  by  sale  or  some  act  of  sepa- 
ration, as  by  dividend  declared  or  by  distribution,  as  in 
the  instant  case. 

To  sustain  the  argument  these  definitions  are  presented: 
"1.  Capital  is  anything,  material  or  otherwise,  capable 
of  ownership,  viewed  in  its  static  condition  at  a  moment 
of  time,  or  the  ri^ts  of  ownership  therein.  2.  Income 
is  the  service  or  return  rendered  by  capital  during  a  period 
of  time.  .  .  4.  Net  income  ('profits')  is  the  difference 
between  income  and  outgo.  .  .  7.  In  the  actual  pro- 
duction and  distribution  of  capital  there  is  a  constant 
conversion  of  capital  into  income,  and  vice  versa,  8.  The 
attempt  to  conceal  this  conversion  by  treating  'income' 
as  the  standard  retmm  from  intact  'capital'  only  leads 
to  confusion  of  the  value  of  capital  with  capital  it- 
self." 

From  these  definitions  are  deduced  the  following 
propositions,  which  are  said  to  be  decisive  of  the  problems 
in  the  cases: 

"1.  Income  being  derived  from  the  use  of  capital,  the 
conversion  or  transfer  of  capital  always  produces  income. 
2.  Mere  appreciation  of  capital  value  does  not  produce 
'income,'  nor  mere  depreciation  'outgo.'  3.  Net  income 
is  the  difference  between  actual  'income'  and  actual 
'outgo.'  4.  Income  is  not  confined  to  money  income, 
but  includes  anything  capable  of  easy  valuation  in 
money." 

It  will  be  observed  that  the  breadth  of  definition  and 
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just  sense,  be  considered  the  gains,  profits,  or  income  of 
any  one  particular  year  of  the  series,  although  the  entire 
amount  of  the  advance!  be  at  one  time  tiuned  into  money 
by  a.  sale  of  the  property.  The  statute  looks,  with  some 
exceptions,  for  subjects  of  taxation  only  to  annual  gains, 
profits,  and  income." 

And  again,  ''The  mere  fact  that  property  has  advanced 
in  value  between  the  date  of  its  acquisition  and  sale  does 
not  authorize  the  imposition  of  a  tax  on  the  amount  of 
the  advance.  Mere  advance  in  value  in  no  sense  consti- 
tutes the  gains,  profits,  or  income  specified  by  the  statute. 
It  constitutes  and  can  be  treated  merely  as  increase  of 
capital."  This  case  has  not  been  since  questioned  or 
modified. 

The  Government  feels  the  impediment  of  the  case  and 
attempts  to  confine  its  ruling  to  the  exact  letter  of  the 
Act  of  March  2,  1867,  and  thereby  distinguish  that  act 
from  the  Act  of  1913  and  give  to  the  latter  something  of 
retrospective  effect.  Opposed  to  this  there  is  a  presump- 
tion, resistless  except  against  an  intention  imperatively 
clear.  The  Government,  however,  makes  its  view  depend 
upon  disputable  differences  between  certain  words  of  the 
two  acts.  It  urges  that  the  Act  of  1913  makes  the  income 
taxed  one  ''arising  or  accruing"  in  the  preceding  calendar 
year,  while  the  Act  of  1867  makes  the  income  one  "de- 
rived." Granting  that  there  is  a  shade  of  difference 
between  the  words,  it  cannot  be  granted  that  Congress 
made  that  shade  a  criterion  of  intention  and  committed 
the  construction  of  its  legislation  to  the  disputes  of 
purists.  Besides,  the  contention  of  the  Government  does 
not  reach  the  principle  of  Gray  v.  Darlington^  which  is 
that  the  gradual  advance  in  the  value  of  property  diuing 
a  series  of  years  in  no  just  seiise  can  be  ascribed  to  a  par- 
ticular year,  not  therefore  as  "arising  or  accruing,"  to 
meet  the  challenge  of  the  words,  in  the  last  one  of  the 
years,  as  the  Government  contends,  and  taxable  as  income 
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for  that  year  or  when  turned  into  cash.  Indeed^  the  case 
decides  that  such  advance  in  value  is  not  ncome  at  all, 
but  merely  increase  of  capital  and  not  subject  to  a  tax 
as  income.  ' 

We  concur,  therefore,  in  the  second  proposition  of  the 
Circuit  Court  of  Appeals  as  well  as  in  the  first  and  affirm 
the  judgment. 

Affirmed. 

Mr.  Justice  Brandeis  and  Mr.  Justice  Clarke 
concur  in  the  result. 


EX  PARTE  SIMONS,  PETITIONER. 

PETITION  FOR  WRn  OF  MANDAlflTS. 

No.  26,  Original.    Argued  December  10,  1917. — ^Rule  absolute 

June  3,  1918. 

Plaintiff  brought  an  action  for  damages  in  two  counts  against  executors, 
in  the  District  Court  in  New  York,  the  first  count  alleging  a  promise 
of  the  testatrix  to  bequeath  a  certain  sum  in  return  for  plaintiff's 
services,  and  the  second  her  promise  to  pay  their  reasonable  value. 
On  motion  the  first  count  was  ordered  transferred  to  the  equity 
docket,  upon  the  ground  that  by  the  law  of  New  York  it  could  not 
be  entertained  at  law.  Held,  that  this  was  an  error,  depriving  plain- 
tiff of  the  right  of  trial  by  jury,  and  properly  rectified  by  mandamus. 

Rule  absolute. 

The  case  is  stated  in  the  opinion. 

Mr.  Roger  Foster  for  petitioner : 

Whenever  a  constitutional  right  has  been  denied,  or  a 
judge  has  acted  clearly  beyond  his  jurisdiction,  and  there 
is  no  immediate  remedy  by  a  writ  of  error  or  appeal, 
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mandamus  will  issue  to  correct  an  error  which  if  left  un- 
corrected will  cause  confusion  and  complications  so  great 
that  serious  inconvenience  to  the  coiuts,  and  to  the  liti- 
gants, will  result.  Virginia  v.  Rives,  100  U.  S.  313,  323, 
329;  Virginia  v.  Patily  148  U.  S.  107;  Kentucky  v.  Powers y 
201  TJ.  S.  1 ;  Ex  parte  Metropolitan  Water  Co.,  220  U.  S. 
539,  540,  546;  Brown  v.  Circuit  Jvdge  of  Kalamazoo 
County,  75  Michigan,  274. 

It  is  well  settle  that  mandamus  is  the  proper  remedy 
to  prevent  the  enforcement  of  an  order  for  a  change  of 
venue  made  by  a  court  having  exclusive  jurisdiction  to 
hear  and  determine  the  proceeding,  and  with  no  power 
to  send  away  the  case  for  trial  elsewhere;  and  that  an 
appeal  from  the  final  judgment  rendered  by  the  court  to 
which  the  venue  is  changed  does  not  afford  an  adequate 
remedy.  Washington  ex  rel.  Wyman,  Partridge  &  Co.  v. 
Spokane  County,  40  Wash.  443;  Ex  parte  Cox,  10  Mis- 
souri, 742;  State  ex  rel.  Harris  v.  Laughlin,  75  Missoiui, 
358;  State  ex  rel.  Schonhoff  v.  0' Bryan,  102  Missouri,  254 

The  effect  of  this  order  is  to  grant  a  perpetual  stay  of 
proceedings  to  enforce  the  first  cause  of  action  at  common 
law  and  to  enjoin  the  further  prosecution  thereof  at  com- 
mon law.  It  is  well  settled  that  mandamus  will  issue  to 
compel  a  court  to  proceed  in  a  suit  which  it  has  improperly 
stayed.  Livingston  v.  Dorgenois,  7  Cranch,  577;  Barber 
Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  Rep.  945;  McClellan 
V.  Carland,  217  U.  S.  268. 

It  will  also  issue  to  compel  a  court  to  proceed  to  judg- 
ment. Life  &  Fire  Ins.  Co.  v.  Wilson,  8  Pet.  291 ;  Life 
&  Fire  Ins.  Co.  v.  Adams,  9  Pet.  571 ;  Ex  parte  Equitable 
Trust  Co.,  231  Fed.  Rep.  571,  585,  594;  In  re  Watts,  214 
Fed.  Rep.  80;  to  compel  a  court  to  enforce  its  judgment. 
Ex  parte  United  States,  242  U.  S.  27;  to  compel  a  judge  to 
permit  documents  on  file  in  the  clerk's  office  under  seal 
to  be  produced,  opened  and  put  in  evidence.  Ex  parte 
Uppercu,  239  U.  S.  435;  to  compel  a  court  to  overrule  an 
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objection  to  a  master's  summons  which  required  the  de- 
fendant to  render  a  sworn  statement  of  an  account  in  ac- 
cordance with  Equity  Rule  79,  In  re  Beckwilh,  203  Fed. 
Rep.  45;  201  Fed.  Rep.  518;  to  set  aside  an  order  of  a  Dis- 
trict Court  which  modified  a  decree  rendered  at  a  previous 
term,  although  no  appeal  or  writ  of  error  was  then  pend- 
ing or  had  been  previoxisly  issued  or  taken.  Re  Dennett, 
215  Fed.  Rep.  673;  see  also  New  Liverpool  Salt  Co.  v.  WeU- 
horn,  160  Fed.  Rep.  923;  to  set  aside  an  order  disbarring 
an  attorney  which  had  been  rendered  without  jurisdiction 
or  after  a  proceeding  in  which  the  court  below  had  acted 
with  flagrant  impropriety.  Ex  parte  Bradley,  7  Wall. 
364;  Ex  parte  Robinson,  19  Wall.  506.  See  also  Ex  parte 
Wimer,  203  U.  S.  449;  In  re  Winn,  213  U.  S.  458. 

If  mandamus  will  not  lie,  a  writ  of  prohibition  should 
be  granted.  United  Stales  v.  Mayer,  235  U.  S.  55;  Ex 
parte  Indiana  Transportation  Co.,  244  U.  S.  456;  Ex  parte 
Equitable  Trust  Co.,  231  Fed.  Rep.  571,  594;  Lehman  v. 
Oumbel,  236  U.  S.  448. 

If  neither  of  the  foregoing  writs  can  be  obtained,  the 
petitioner  has  the  right  to  a  writ  of  certiorari — ^the  original 
writ  issuable  at  common  law  which  under  its  supervisory 
jiuisdiction  is  vested  in  this  court  by  §  262,  Jud.  Code, 
formerly  Rev.  Stats.,  §  716.  United  States  v.  Beatty,  232 
U.  S.  463, 467. 

A  District  Court  of  the  United  States,  when  sitting  in 
equity  and  when  sitting  at  common  law,  exercises  as  in- 
dependent a  jurisdiction  and  in  the  contemplation  of  the 
law  constitutes  two  distinct  courts  just  as  much  as  when 
it  is  a  court  of  admiralty  and  a  court  of  bankruptcy.  Jud. 
Code,  §  24. 

The  petitioner  has  no  less  right  to  one  of  the  extraor- 
dinary writs  than  if  she  had  sued  upon  a  single  cause  of 
action,  and  that  had  been  sent  from  the  common-law  court 
to  the  court  of  equity.  It  is  settled  that  when  one  of  two 
separate  and  different  causes  of  action  joined  together  in  a 
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single  pleading  has  been  dismissed,  such  dismissal  may 
be  reviewed  without  awaiting  the  termination  of  the  is- 
sues raised  upon  the  other  cause  of  action.  Scriven  v. 
Norih,  134  Fed.  Rep.  366;  Historical  Pub.  Co.  v.  Janes 
Bros.  Pub.  Co.,  231  Fed.  Rep.  784;  Miocene  Ditch  Co.  v. 
Moore,  150  Fed.  Rep.  483,  493;  Hill  v.  Chicago  &  Evan- 
Stan  R.  R.  Co.,  140  U.  S.  52. 

The  District  Court  had  no  power  to  make  the  order. 
No  statutory  provision  nor  any  equity  or  common-law 
rule  gives  such  authority,  althou^  under  Equity  Rule  22 
a  motion  may  be  made  to  send  a  cause  from  the  equity 
to  .the  common-law  calendar.  The  object  of  this  rule  is  to 
protect  the  constitutional  ri^t.  No  constitutional  ri^t 
is  infringed  by  the  trial  of  a  case  before  a  jury  which  might 
have  been  tried  in  equity.  Section  274a,  Jud.  Code,  merely 
authorizes  amendments;  it  does  not  authorize  a  transfer 
in  any  case,  Waldo  v.  Wilson,  231  Fed.  Rep.  654;  or  a 
severance;  and  it  was  clearly  not  its  intention  to  warrant 
a  transfer  upon  compulsion  against  the  wish  of  the  plain- 
tiff. If  the  plaintiff  has  selected  a  wrong  side  of  the  court 
upon  which  to  proceed,  the  penalty  upon  him  is  not  to 
compel  him  to  go  to  the  other  side  which  he  does  not  wish 
to  enter,  but  to  dismiss  his  suit  at  the  appropriate  time 
in  the  cause.  Moreover,  the  statute  does  not  purport  to 
justify  a  transfer  of  part  of  a  suit. 

The  Constitution  forbids  such  a  transfer  of  part  and  of 
the  whole  of  a  cause  of  action  from  law  to  equity,  especially 
when  the  plaintiff  claims  the  right  to  a  trial  by  jury. 

The  first  as  well  as  the  second  cause  of  action  was  cog- 
nizable at  common  law.   [Citing  many  cases.] 

This  is  not  a  question  which  is  to  be  decided  according 
to  the  state  law.  Lindsay  v.  First  National  Bank,  156 
U.  S.  485,  593;  Whitehead  v.  ShaUuck,  138  U.  S.  146, 151; 
Wehrman  v.  Conklin,  155  U.  S.  314, 325. 

The  same  rule  has  been  enforced  in  the  State  of  New 
York. 
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By  the  law  of  New  York  every  right  that  is  cognizable 
by  the  courts  is  a  right  at  common  law,  including  those 
which  by  the  former  practice  could  be  enforced  only  by  a 
co\irt  of  equity, 

Mr.  Edgar  T.  Brackett,  with  whom  Mr.  Clarke  M.  Rose- 
crarUz  was  on  the  brief,  for  respondents : 

The  order  can  clearly  be  reviewed  on  writ  of  error  after 
final  judgment  in  the  common-law  action.  Very  likely  it 
has  become  a  part  of  the  record  in  equity;  but  it  also  re- 
mains a  part  of  the  record  in  the  law  action,  no  less  so  than 
would  an  order  dismissing  the  first  count,  on  demurrer  or 
motion.  It  puts  the  plaintiff,  on  the  first  count,  out  of 
court  in  her  action  at  law.  It  was  entered  by  the  court 
sitting  as  a  court  of  law  on  a  motion  made  by  the  defend- 
ants in  the  action  at  law.  There  is  nothing  in  the  situa- 
tion of  petitioner  which  entitles  her  to  a  speedier  review 
here  than  there  would  be  if  Jud.  Code,  §  274a,  had  never 
been  enacted. 

She  may  waive  her  objection  to  the  order  if  she  amends 
and  proceeds  under  it,  but  may  elect  to  abide  by  her 
declaration.  The  law  was  not  made  to  enable  her  to  try 
her  case  both  at  law  and  in  equity. 

The  petitioner  is  possibly  entitled  to  an  immediate 
review  of  the  action  of  the  trial  court  on  writ  of  error  from 
the  Circuit  Court  of  Appeals. 

Under  Jud.  Code,  §  274a,  the  court  had  the  power  to 
transfer  the  first  cause  of  action  from  the  law  to  the  equity 
side.  It  is  true  the  section  sa,ys  nothing  about  transfer. 
But  it  is  not  an  ordinary  statute  of  amendments.  Its 
object  is  not  to  allow  a  pleading  at  law  to  be  amended  as 
such — a  right  already  existing, — ^but  to  protect  the  plain- 
tiff where  he  could  not  amend  to  state  a  good  cause  of 
action  at  law,  against  being  put  out  of  court  altogether. 
The  court,  therefore,  shall  order  that  he  make  the  neces- 
sary amendments  to  change  his  declaration  at  law  into  a 
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bill  in  eqmty,  and  vice  versa.  It  foDows  that  an  order 
of  transfer  from  the  law  to  the  equity  side,  or  from  the 
equity  to  the  law  side,  as  the  case  may  be,  is  not  only 
proper  but  necessary,  to  get  the  case  instated  on  the 
side  of  the  court  where  it  will  have  to  be  tried.  The  or- 
der in  effect  dismisses  the  cause  of  action  wrongly  sued 
upon  at  law,  and,  at  the  same  time,  for  the  plaintiff's 
benefit,  transfers  it  so  that  he  may  proceed  on  the  right 
side  of  the  court  if  he  sees  fit.  The  section  authorizes 
a  severance.  It  is  remedial  and  should  be  liberally  con- 
strued. 

So  far  as  petitioner's  right  at  law  is  concerned,  her  con- 
stitutional right  to  trial  by  jury  is  no  more  and  no  less 
involved  than  is  the  right  of  any  other  plaintiff  to  whose 
declaration  at  law  a  general  demurrer  has  been  sustained. 
If  the  demxirrer  was  improperly  sustained,  the  petitioner 
will,  after  reversal  and  remandment,  obtam  her  jury 
trial. 

Petitioner  is  not  entitled  to  the  writ  of  mandamus. 
Under  §  274a  the  subject-matter  of  which  the  court  is 
given  jurisdiction  is  precisely  the  determination  of  the 
question  whether  or  not  a  suit  has  been  instituted  on  the 
right  side  of  the  court.  If  a  judge  decides  this  question 
wrongly  he  is  merely  committing  error,  and  not  exceeding 
his  jurisdiction.  His  ruling  can  be  reviewed  by  writ  of 
error.  This  brings  the  case  squarely  within  the  usual  rule 
that  the  writ  of  mandamus  cannot  be  used  to  serve  the 
purpose  of  an  appeal. 

Hie  situation  here  cannot  be  distinguished  from  the 
attempt  to  review  by  mandamus  the  refusal  to  remand  to 
a  state  court,  in  a  case  where  the  question  of  removability 
can  be  determined  as  a  question  of  law  on  the  record. 
This  was  the  question  elaborately  discussed  and  finally 
set  at  rest  in  Ex  parte  Harding,  219  U.  S.  363.  The  juris- 
diction of  the  court  to  determine  the  question  of  law 
whether  or  not  the  first  count  of  plaintiff's  declaration 
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stated  a  common-law  cause  of  action  is  plain.    The  right 
of  plaintiff  to  review  on  writ  of  error  the  court's  determi- 
nation of  that  question  is  plain.    Even  if  it  be  that,  tech- 
nically,  the  court  had  no  jurisdiction  of  the  subject- 
matt^  of  its  order,  smce  the  section  (274a)  empowered 
it  only  to  authorize  or  direct  am^dments  in  pleadings  and 
not  to  order  the  transfer  of  a  case,  it  by  no  means  follows 
that  mandamus  will  he  to  correct  this  ^'jurisdictional" 
trespass.    It  is  of  no  consequence  to  petitioner  whether 
or  not  the  first  count  of  her  declaration  be  '^ transferred'' 
to  the  equity  side  before  or  after  she  elects  to  amend  and 
proceed  on  that  side.    She  is  deprived  of  no  substantial 
right  by  the  order  considered  as  an  order  transferring  a 
part  of  her  suit,  as  distinguished  from  an  order  merely 
allowing  her  to  amend.   If  she  had  been  able  to  amend  the 
first  count  of  her  declaration  so  as  to  make  it  a  good  count 
at  law,  she  would  doubtless  have  been  allowed  to  do  so  had 
she  made  the  request.    No  such  request  was  made.    And 
even  if  it  had  been  made  and  had  been  refused,  she  would 
have  had  precisely  the  same  remedy  that  she  now  has, 
namely,  by  writ  of  error  after  final  judgment.    The  im- 
portant and  only  vital  question  to  petitioner  is  whether 
or  not  the  first  count  of  her  declaration  states  a  common- 
law  cause  of  action.    If  respondent  decided  that  question 
wrongly,  he  was  merely  deciding  wrongly  the  very  question 
which  §  274a  obUges  him  to  decide,  and,  as  already  shown, 
his  conduct  in  this  r^ard  can  certainly  not  be  reviewed  by 
mandamus. 

The  right  to  prohibition  or  certiorari  depends  on  pre- 
cisely the  same  considerations  det^mining  the  right  to 
mandamus. 

An  oral  contract  to  make  a  will  is  not  in  New  York  a 
valid  contract  on  which  an  action  at  law  may  be  main- 
tained, though  in  certain  cases  relief  may  be  had  in  equity. 
[Citations.] 

If  the  New  York  law  is  as  above  stated,  it  is  a  rule 
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of  substantive  law  and  not  a  rule  of  proceduroi  and 
the  federal  coiu1;s  will  therefore  apply  it.  Scudder  v. 
Union  National  Bank^  91  IT.  S.  406;  Pritchard  v.  Nor- 
Unty  106  IT.  S.  124.  The  cases  cited  by  petitioner  are 
all  cases  relating  to  remedies  and  not  to  substantive 
rights. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  petition  for  mandamus,  or,  if  that  is  deniedi 
for  prohibition  or  certiorari,  to  the  District  Court  for  the 
Southern  District  of  New  York  upon  the  following  facts. 
The  petitioner  brought  an  action  in  two  coimts  against 
the  executors  of  a  widow  named  Mrs.  Frank  Leslie. 
The  first  count  alleged  a  promise  by  Mrs.  Leslie  that  if 
the  plaintiflF  would  perform  certain  personal  services  of 
attendance  and  care  to  her,  she  would  bequeath  to  the 
plaintiff  $50,000.  It  set  forth  the  performance  of  the 
services  in  great  detail,  alleged  the  death  of  Mrs.  Leslie 
and  probate  of  her  will,  the  bequest  to  the  plaintiff  of 
not  more  than  $10,000,  and  claimed  $40,000  with  in- 
terest from  one  year  after  the  death  of  the  testatrix, 
as  damages.  The  second  count  repeats  by  reference 
the  averments  of  the  first  count,  but  alleges  a  promise 
to  pay  the  reasonable  value  of  the  plaintiff's  services,  set 
at  $50,000,  of  which  $10,000  have  been  satisfied  by 
legacy,  and  clain[is  damages  as  before.  On  motion  of  the 
defendants  the  judge  sitting  to  hear  motions  in  the 
District  Court  ordered  the  first  cause  of  action  to  be 
transferred  to  the  equity  side  of  the  Court  and  docketed 
as  an  equity  cause,  and  to  be  stricken  out  of  the  com- 
plaint in  the  action  at  law,  but  only  for  the  purpose  of 
transfer,  allowing  the  plaintiff  to  amend,  &c.  The 
ground  disclosed  was  that  by  the  law  of  New  York  the 
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plaintiff  could  not  sustain  the  first  cause  of  action  at 
law. 

We  do  not  find  sufiicient  ground  for  the  opinion  of  the 
judge  in  the  New  York  decisions.  No  doubt  alleged 
contracts  to  make  a  provision  by  will  must  be  approached 
with  great  caution  in  the  matter  of  proof ,  but  there  is 
no  doubt  that  if  proved  they  are  valid  so  far  as  no  statute 
intervenes.  So  much  seems  to  be  assiuned  by  the  order 
of  the  judge,  and  is  the  law  we  believe  of  New  York  as 
well  as  of  other  States  and  England.  But  if  valid  we  see 
no  reason  why  a  contract  to  bequeath  a  certain  sum  should 
not  give  rise  to  an  action  for  damages  if  broken,  as  cer- 
tainly as  a  contract  to  pay  the  same  sum  in  the  contract- 
or's life,  or  at  the  moment  of  the  contractor's  death. 
Parker  v.  Cobum,  10  Allen,  82.  In  cases  of  contracts  to 
leave  all  the  testator's  property,  including  land,  or  a 
proportion  of  a  residue  requiring  an  account  to  ascertain 
it,  equitable  remedies  have  been  thought  proper,  and  in 
some  such  cases  it  has  been  assmned  for  the  purposes 
of  argument  that  an  action  would  not  lie  at  common 
law.  See  Winne  v.  Winne,  166  N.  Y.  263.  Phalen  v. 
United  States  Trust  Co.,  186  N.  Y.  178.  But  we  have 
seen  nothing  that  suggests  an  arbitrary  departure  by 
the  Courts  of  New  York  from  the  common  law  in  cases 
like  the  present.  See  Fanners^  Loan  &  Trust  Co.  v. 
Mortimer,  219  N.  Y.  290,  295.  DeCicco  v.  Schweizer,  221 
N.  Y.  431.  Silvester's  Case,  Popham,  148,  2  Roll.  R. 
104.  Fentm  v.  Emblers,  3  Burr.  1279.  Van  Houten  v. 
Van  Houten,  89  N.  J.  L.  301.  KreU  v.  Codman,  154 
Massachusetts,  454. 

If  we  are  right,  the  order  was  wrong  and  deprived  the 
plaintiff  of  her  right  to  a  trial  by  jury.  It  is  an  order  that 
should  be  dealt  with  now,  before  the  plaintiff  is  put  to 
the  difficulties  and  the  Courts  to  the  inconvenience  that 
would  be  raised  by  a  severance  that  ultimately  must  be 
held  to  have  been  required  imder  a  mistake.    It  does  not 
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matter  very  much  in  what  form  an  extraordinary  remedy 
is  afforded  in  this  case.  But  as  the  order  may  be  re- 
garded as  having  repudiated  jurisdiction  of  the  first  count, 
mandamus  may  be  adopted  to  require  the  District  CoXirt 
to  produce  and  to  give  the  plaintiff  her  right  to  a  trial  at 
common  law.  See  Brown  v.  Circuit  Judge  of  Kalamazoo 
County  f  75  Michigan,  274 

Rule  absokUe. 


•*m^ 


ALICE  STATE  BANK  ET  AL.  v.  HOUSTON 

PASTURE  COMPANY. 

GEBTIORAU  TO  THE  CIRCinT  COUBT  OF  APFBAI^  FOB  THE 

FIFTH  CIRCUIT. 

No.  164.   Aigued  January  24,  1918.— Decided  June  S,  1918. 

Upon  a  review  by  certiorari,  the  court  confines  its  diflcusBion  to  the 
matter  relied  on  in  procuring  the  writ. 

An  endoeure  bounded  on  three  sides  by  a  fence  and  on  the  fourth  by 
deep  water  (Nueces  Bay)  will  sustain  a  claim  of  adverse  possession 
under  Rev.  Stats.,  Texas,  Art.  5674,  if  the  other  elements — claim 
under  registered  deeds,  payment  of  taxes,  pasturing;  of  cattle  and 
exclusion  of  others — are  also  present. 

227  Fed.  Rep.  1015,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Henry  W.  Toft  and  Mr.  Walter  P.  Napier,  with 
whom  Mr.  John  0.  Boston  was  on  the  brief",  for  peti- 
tioners. 
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Mr.  Joseph  W.  Bailey^  with  whom  Mr.  WiUiam  D. 
Gordon  and  Mr.  Thomas  J.  Baien  were  on  the  briefs,  for 
respondent. 

Mr.  Jxtstkce  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  1280  acres  of  land  in  San 
Patricio  County,  Texas.  There  was  a  trial  by  jury  in 
which  the  Coiul;  directed  a  verdict  for  the  plaintiff  as  to 
all  but  certain  excepted  portions  not  in  controversy  here. 
Exceptions  were  saved  by  the  defendants,  the  petitioners, 
to  their  not  being  allowed  to  go  to  the  jury  on  the  ques- 
tion whether  they  had  a  good  defense  under  the  Texas 
statutes  of  limitation,  but  they  were  overruled  and  the 
judgment  was  affirmed  by  the  Circuit  Court  of  Appeals. 
A  petition  for  certiorari  was  allowed  on  the  suggestion 
that  there  was  a  manifest  conflict  between  the  ruling  and 
the  decision  of  the  state  coiirt. 

An  Act  of  July  22,  1870,  declared  that  a  land  certif- 
icate for  1280  acres  theretofore  issued  to  General  Sam 
Houston  for  military  services  was  a  ''just  claim  from  its 
original  date"  and  authorized  the  issue  of  a  "patent  on 
the  same,  in  the  name  of  the  heirs  of  General  Sam  Hous- 
ton, deceased."  General  Houston's  will  gave  discretion- 
ary power  to  his  executors  to  make  such  disposition  of 
his  personal  and  real  estate  as  might  seem  to  them  best 
for  the  interests  of  his  family.  On  July  22,  1871,  Hous- 
ton's surviving  executor  made  an  instrument  purporting 
to  convey  the  above  mentioned  land  warrant  and  the  in- 
terest of  Houston's  estate  and  heirs  to  Coleman,  Mathis 
and  Fulton.  On  December  30,  1872,  the  warrant  was 
located  on  land  already  occupied  by  those  grantees,  and 
the  executor's  conveyance  to  them  was  recorded  on  July 
17,  1873.  The  defendants  held  deeds  under  the  succes- 
sors of  Coleman,  Mathis  and  Fulton.  A  patent  was  is- 
sued ''to  the  heirs  of  Sam  Houston,  deceased,"  on  June 
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22,  1874.    The  plaintiff  derived  its  title  from  these  heirs 
under  deeds  executed  in  1914. 

A  plausible  argument  can  be  made  that  the  working 
of  the  Act  of  1870  and  other  pertinent  facts  and  statutes 
which  we  do  not  recite  was  to  give  to  the  land  warrant 
the  validity  and  effect  that  it  would  have  had  if  lawfully 
executed  in  General  Houston's  life.  But  as  that  is  not 
the  ground  upon  which  the  writ  of  certiorari  was  asked  or 
granted  we  confine  our  discussion  to  the  matter  relied 
upon  in  askii^  the  intervention  of  this  Court.  Hvbbard 
V.  Tod,  171  U.  S.  474,  494.  The  defendants  alleged  that 
if  the  deeds  did  not  give  them  a  good  title,  still  they  had 
held  peaceable  and  adverse  possession  of  the  land,  using 
and  enjoying  the  same,  paying  taxes  thereon,  and  claim- 
ing under  deeds  duly  registered,  for  more  than  five  years, 
and  therefore  that  this  suit  was  too  late  \mder  Rev. 
Stats.  Texas,  Art.  5674.  They  contended  that  the  fact 
appeared  as  matter  of  law,  and  also  that  at  least  the  jury 
might  find  for  them  and  sufficiently  saved  the  question 
as  against  the  view  taken  by  the  Court  below. 

There  was  evidence  that  the  land  in  question  was  part 
of  a  large  pasture  fenced  on  the  north  along  the  Chiltipin 
Creek  and  on  the  east  and  west  by  fences  running  from 
the  creek  to  deep  water  in  Nueces  Bay.  There  was  ev- 
idence also  that  the  defendants  or  their  predecessors  had 
paid  the  taxes,  had  pastured  their  cattle  there,  and  ex- 
cluded those  of  others,  and  that  they  claimed  under  duly 
registered  deeds.  The  ground  on  which  the  Court  ruled 
as  it  did  and  refused  requests  of  the  petitioners  was 
stated  by  it  to  be  that  the  water  front  on  Nueces  Bay 
was  not  ^'such  a  barrier  as  would  put  in  motion  the  stat- 
utes of  limitation."  This  ruling  was  in  deference  to  Hyde 
V.  McFaddin,  140  Fed.  Rep.  433,  (442).  But  that  case 
was  decided  on  peculiar  circumstances,  and  we  do  not 
think  an  extensive  citation  from  the  Texas  decisions 
necessary  to  show  that  when  the  other  elements  of  ad- 
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verse  occupation  are  present,  deep  water  upon  one  side 
of  a  parallelogram  is  as  good  a  barrier  as  a  fence.  Ev- 
idently that  is  the  law  in  Texas  as  well  as  elsewhere,  and 
an  enclosure  by  fences  and  the  Nueces  River  has  been 
said  to  sustain  the  defence  of  the  statute  as  well  as  fences 
all  around.  Dunn  v,  Taylor,  107  S.  W.  Rep.  952,  956; 
102  Texas,  80,  87.  The  arguments  of  the  respondent 
on  this  point  at  the  most  do  no  more  than  offer  consid- 
erations of  fact  that  possibly  it  might  be  entitled  to  pre- 
sent to  the  jury  when  the  case  next  is  tried. 

Judgment  reversed. 


■*•*■ 


STATE  OF  MINNESOTA  v.  LANE,  SECRETARY  OF 

THE  INTERIOR,  ET  AL. 

IN  EQUITY. 

No.  20.    OriginaL    Motion  to  dismiss.    Argued  April  15,  1918. — De- 
cided June  3,  1918. 

An  act  of  Congress  granted  the  "undisposed  of"  lands  in  certain  sec- 
tions to  a  State,  saving  "  vested  rights  "  of  others  existing  at  its  date. 
Part  of  the  described  tracts,  here  in  question,  within  the  indemnit}' 
limits  of  the  Northern  Pacific,  had  previously  been  selected  by  that 
railroad  and  by  it  sold  to  purchasers  in  good  faith.  After  the  date  of 
the  act,  the  selections  were  canceled  as  being  founded  on  improper 
bases,  but  the  Land  Department,  upon  fully  hearing  the  State, 
allowed  an  appHcation  of  the  purchaser'  asidgnee,  made  meanwhile, 
to  piurchase  the  lands  in  question  from  the  United  States,  and  secure 
patents  therefor,  under  the  Adjustment  Act  of  March  3, 1887.  Hddy 
that  the  decision  was  not  arbitrary,  and  that  a  suit  against  the  Secre- 
tary of  the  Interior  and  the  Commissioner  of  the  General  Land  Office, 
brought  by  the  State  before  the  patents  issued,  to  enjoin  their  is- 
suance and  to  quiet  its  title,  would  not  lie.  Lane  v.  WaUs,  234  U.  S. 
525,  distinguished. 

Dismissed. 
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Thb  case  is  stated  fa  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Kearfulf  for  defendants, 
in  support  of  the  motion. 

Mr.  Charles  R.  Pierce ^  with  whom  Mr.  Lyndon  A.  Smith, 
Attorney  General  of  the  State  of  Minnesota,  and  Mr. 
Clifford  L.  Hilton,  Deputy  Attorney  General  of  the  State 
of  Minnesota,  were  on  the  brief j  for  complainant,  in  op- 
position to  the  motion. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  bill  of  complaint  is  filed  by  the  State  of  Minnesota 
to  quiet  title  to  certain  lands  in  that  State,  and  to  enjoin 
the  Secretary  of  the  Interior  and  the  Commissioner  of 
the  General  Land  Office  from  issuing  patents  for  the 
lands  to  the  Immigration  Land  Company,  a  corporation 
of  the  State  of  Minnesota.  The  defendants  filed  a  motion 
to  dismiss  the  bill  upon  the  following  grounds: 

''1.  The  court  is  without  jurisdiction  to  entertain  this 
suit  because  it  is  in  substance  and  effect  against  the  United 
States,  which  has  not  consented  to  be  sued  or  waived  its 
immunity  from  suit. 

'^2.  There  is  a  defect  of  parties  defendant  which  can 
not  be  cured  without  depriving  the  court  of  jurisdiction. 

"3.  The  relief  prayed  for  would  be  an  invasion  of  the 
lawful  jiuisdiction  of  the  defendants  as  officers  of  the 
Land  Department. 

"4.  The  bill  of  complaint  does  not  state  facts  sufficient 
to  entitle  the  State  of  Minnesota  to  any  relief." 

From  the  allegations  of  the  bill  it  appears  that  the  State 
claims  title  to  the  lands  under  the  Act  of  August  3,  1892, 
27  Stat.  347.» 

^  Be  U  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  all  undisposed  lands  of 
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The  Inunigration  Land  Company  claims  title  under 
§  5  of  the  Act  of  March  3,  1887,  24  Stat.  556,^  relat- 

the  United  States  situated  in  the  following  subdivisions,  according  to 
the  public  surveys  thereof,  to-wit:  Section  six  of  township  one  hundred 
andfariwiwo;  sections  six,  seven,  eighteen,  nineteen,  thirty,  and  thirty- 
one  of  township  one  hundred  and  farty-ihreej  all  in  range  thirty-five;  sec- 
tions one,  two,  three,  and  four  of  township  one  hundred  and  forty- 
two,  and  sections  one,  two,  three,  four,  nine,  ten,  eleven,  twelve, 
thirteen,  fourteen,  fifteen,  sixteen,  twenty-one,  twenty-two,  twenty- 
three,  twenty-four,  twenty-five,  twentynsix,  twenty-seven,  twenty- 
eight,  thirty-three,  thirty-^our,  thirty-five,  and  thirty-six,  of  township 
one  hundr&i  and  forty-three,  aU  in  range  thirty-six,  situate  in  the  dis- 
trict of  lands  subject  to  sale  at  Saint  Cloud  and  Crookston,  Minne- 
sota, is  hereby  forever  granted  to  the  State  of  Minnesota,  to  be 
perpetually  used  by  said  State  as  and  for  a  public  State  park:  Provided, 
That  the  land  hereby  granted  shall  revert  to  the  United  States,  to- 
gether with  all  improvements  thereon,  if  at  any  time  it  shall  cease  to 
be  exclusively  used  for  a  public  State  park;  or  if  the  State  shall  not 
pass  a  law  or  laws  to  protect  the  timber  thereon. 

Sec.  2.  That  this  act  shall  not  in  any  manner  whatsoever  interfere 
with,  supersede,  suspend,  modify,  or  annul  the  vested  rights  of  any 
person,  company,  or  corporation  in  respect  to  any  of  said  lands  existing 
at  the  date  of  the  passage  of  this  act. 

^  That  where  any  said  company  shall  have  sold  to  citizens  of  the 
United  States,  or  to  any  persons  who  have  declared  their  intention 
to  become  such  citizens,  as  a  part  of  its  grant,  lands  not  conveyed 
to  or  for  the  use  of  such  company,  said  lands  being  the  numbered  sec- 
tions prescribed  in  the  grant,  and  being  cotenninous  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any 
reason  excepted  from  the  operation  of  the  grant  to  said  company,  it 
shaU  be  lawful  for  the  bona  fide  purchaser  thereof  from  said  company 
to  make  payment  to  the  United  States  for  said  lands  at  the  ordinary 
Government  price  for  like  lands,  and  thereupon  patents  shall  issue  there- 
for to  the  said  bona  fide  purchaser,  his  heirs  or  assigns:  Provided,  That 
all  lands  shall  be  excepted  from  the  provisions  of  this  section  which  at 
the  date  of  such  sales  were  in  the  bona  fide  occupation  of  adverse 
claimants  tmder  the  pre-emption  or  homestead  laws  of  the  United 
States,  and  whose  claims  and  occupation  have  not  since  been  volun- 
tarily abandoned,  as  to  which  excepted  lands  the  said  pre-emption 
and  homestead  claimants  shall  be  permitted  to  perfect  their  proofs  and 
entries  and  receive  patents  therefor:  Provided  further,  That  this  section 
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ing  to  the  adjustment  of  land  grants  to  railroad  com- 
panies. 

The  last-named  statute  provides  that  where  the  rail- 
road company  shall  have  sold  to  citizens  of  the  United 
States  as  a  part  of  its  grant,  lands  not  conveyed  to  or  for 
the  use  of  the  company,  said  lands  being  the  numbered 
sections  prescribed  in  the  grant,  and  being  coterminous 
with  the  constructed  parts  of  the  road,  and  where  the 
lands  so  sold  are  for  any  reason  excepted  from  the  opera- 
tion of  the  grant,  it  shall  be  lawful  for  a  bona  fide  pur- 
chaser thereof  from  said  company,  to  make  payment  to 
the  United  States  for  the  lands  at  the  ordinary  gov- 
ernment price  for  like  lands,  and  thereupon  patents 
shall  issue  to  the  bona  fide  purchaser,  his  heirs  or 
assigns. 

Under  this  act,  on  February  9, 1907,  the  Land  Company 
made  application  in  the  Land  Department  to  piu'chase 
the  land,  claiming  to  be  the  assignee  of  a  bona  fide  pur- 
chaser of  the  lands  from  the  railroad  company.  The  State 
of  Minnesota  protested  against  the  issuance  of  a  patent 
to  the  Immigration  Land  Company,  and  claimed  the  land 
under  the  Act  of  August  3,  1892,  under  which  undisposed- 
of  lands  of  the  United  States,  situated  in  certain  sec- 
tions and  townships,  were  granted  to  the  State  for  a  public 
park.  The  Act  of  1892  also  provides  that  it  shall  not  in 
any  manner  interfere  with,  supersede,  suspend,  modify 
or  annul  the  vested  right  of  any  person,  company,  or 
corporation  in  respect  to  any  of  the  land  existing  at  the 
date  of  the  passage  of  the  act. 

A  hearing  was  had  before  the  Commissioner  of  the 
General  Land  Office  upon  the  issue  made  between  the 

shall  not  apply  to  lands  settled  upon  subsequent  to  the  first  day  of 
December,  eighteen  hundred  and  eighty-two,  by  persons  claiming 
to  enter  the  same  under  the  settlement  laws  of  the  United  States,  as  to 
which  lands  the  parties  claiming  the  same  as  aforesaid  shall  be  entitled 
to  prove  up  and  enter  as  in  other  like  cases. 
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State  of  Minnesota  and  the  Ijnjnigration  Land  Company, 
wherein  the  Conunissioner  held: 

''These  tracts  of  land  are  within  the  second  indemnity 
limits  of  the  grant  to  the  Northern  Pacific  Railroad  (now 
Railway)  Company,  under  act  of  July  2,  1864  (13  Stat., 
365),  as  amended  by  Joint  Resolution  of  May  31,  1870 
(16  Stat.,  378).  On  October  15,  1883,  said  railway  com- 
pany selected  all  of  the  above  described  tracts  of  land 
per  list  No.  12,  Crookston,  rearranged  list  No.  12  filed 
April  19,  1893.  The  bases  given  La  support  of  the  selec- 
tions covered  by  such  rearranged  list  were  lands  claimed 
to  have  been  excepted  from  the  company 's  grant  of  July  2, 
1864,  supra,  by  reason  of  the  reservation  subsisting  at 
the  date  thereof  on  account  of  the  grant  made  by  the  act 
of  May  5,  1864  (13  Stat.,  64),  to  aid  in  the  construction 
of  the  Lake  Superior  and  Mississippi  Railroad. 

''Said  list  of  selections  No.  12  was  canceled  as  to  these 
and  other  tracts  of  land  by  letter  'F'  of  March  20,  1907, 
upon  authority  of  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  the  Northern  Luwiber 
Company  v.  O^Brien  (204  U.  S.  190),  but  the  cancellation 
was  suspended  by  the  order  of  the  Secretary  of  the  In- 
terior on  April  1,  1907,  and  remained  in  that  status  imtil 
October  30,  1909,  when  said  list  of  selections  No.  12  was 
canceled  as  to  these  and  other  tracts  of  land. 

''The  lands  above  described,  with  others  were  sold  and 
conveyed  by  the  Northern  Pacific  Railway  Company  by 
warranty  deed  for  a  valuable  consideration,  Januaiy  14, 
1891,  to  Frederick  Weyerhauser,  Peter  Musser  and  M.  G. 
Norton,  whose  title  was  afterwards  conveyed  by  certain 
mesne  conveyances  to  the  applicant  Immigration  Land 
Company  as  set  forth  in  its  application  to  purchase  dated 
February  2, 1907,  and  filed  ia  your  office  February  9, 1907." 
Of  the  issues  involved  the  Conomissioner  said: 
"The  attorneys  on  behalf  of  the  State  of  Minnesota 
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contend  that  the  lands  herein  mvolved,  which  are  situated 
within  the  limits  of  the  Itasca  State  Park,  were  granted 
to  the  State  by  act  of  August  3, 1892  (27  Stat.,  347),  and 
it  is  urged  on  the  part  of  the  State  that  the  grant  took 
effect  immediately,  the  lands  being  'undisposed  of  on 
that  date,  and  that  the  claim  asserted  by  the  Immigration 
Land  Company  does  not  have  the  dignity  of  the  'vested 
right '  protected  in  Sec.  2  of  said  act. 

''On  behalf  of  the  Immigration  Land  Company  it  is 
contended  that  these  lands  were  segregated  from  the  mass 
of  public  lands  by  Crookston  indemnity  list  of  selections 
No.  12,  made  October  15,  1883,  which  was  not  canceled 
from  the  records  until  October  30,  1909;  that  the  sale  of 
the  lands  covered  by  cash  entiy  No.  05008,  in  the  name  of 
the  Immigration  Land  Company,  by  said  railway  com- 
pany on  January  14,  1891,  was  bona  fide  and  for  a  valu- 
able consideration,  and  it  is  urged  that  the  Immigration 
Land  Company  should  have  its  purchase  of  said  lands 
protected  under  Sec.  5  of  the  act  of  March  3,  1887  (24 
Stat.,  556),  and  receive  patent  therefor;  the  attomejrs  for 
the  Land  Company  contending  that  the  lands  involved 
were  not  'undisposed  of  lands'  on  August  3,  1892,  the 
date  of  the  grant  to  the  State." 

After  an  opinion,  in  which  the  issues  were  considered, 
the  Commissioner  reached  the  conclusion: 

"Accordingly,  it  is  held  that  imder  Sec.  5  of  the  act  of 
March  3,  1887,  the  rights  of  the  Immigration  Land  Com- 
pany under  the  facts  and  laws  above  cited  are  superior  to 
the  claim  of  the  State  under  the  act  of  August  3,  1892, 
that  cash  entry  05008  by  said  Immigration  Land  Com- 
pany should  remain  intact. 

"The  protest  of  the  State  is  hereby  dismissed  subject  to 
the  usual  right  of  appeal  within  thirty  days  after  notice  to 
the  Secretary  of  the  Interior." 

The  decision  of  the  Commissioner  of  the  General  Land 
Office  was  affirmed  by  the  Secretaiy  of  the  Interior,  and 
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a  rehearing  denied.    State  of  Minnesota  v.  Immigration 
Land  Co.,  46  L.  D.  14. 

The  purpose  of  the  bill  filed  in  this  case  is  to  quiet  title 
to  the  lapids  in  controversy  by  a  decree  in  favor  of  the 
State  of  Minnesota  notwithstanding  the  decision  of  the 
Secretary  of  the  Interior^  and  to  enjoin  that  officer  from 
issuing  patents  for  the  lands  to  the  Inunigratioh  Land 
Company. 

We  are  of  opinion  that  the  State  has  mistaken  its 
remedy,  and  if  it  be  true  that  the  Secretary  has  made  a 
mistake  in  overruling  the  contention  of  the  State  that  the 
title  passed  to  it  under  the  Act  of  August  3,  1892,  relief 
must  be  sought  in  tiie  courts  after  the  issuance  of  patent. 

The  grant  to  the  Stbte  of  August  3,  1892,  was  of  all 
undisposed  of  lands  in  certain  townships,  and  §  2  specif- 
ically provided  that  it  should  not  interfere  with,  supersede, 
suspend,  modify  or  annul  the  vested  rights  of  any  person, 
company,  or  corporation  in  respect  to  any  of  said  lands 
existing  at  the  date  of  the  passage  of  the  act.  The  Act  of 
March  3,  1887,  permitting  bona  fide  purchasers  of  certain 
lands,  in  the  manner  which  we  have  stated,  to  make  pay- 
ment and  acquire  title  to  the  lands  excepted  from  the 
operation  of  the  railroad  grant,  was  then  in  full  force. 
A  part  of  these  lands  had  been  purchased  before  the  act 
granting  them  to  the  State,  by  the  predecessors  of  the 
Lnmigration  Land  Company,  and  the  Secretary  of  the  Li- 
terior  held  that  the  title  thus  acquired  was  superior  to  that 
of  the  State,  and,  in  accordance  with  the  decision  of  the 
Secretary,  patents  were  about  to  be  issued  to  it  as  a  bona 
fide  purchaser.  This  decision  is  not  of  an  arbitraiy  char- 
acter, and  was  made  upon  full  hearing  before  the  depart- 
ment of  the  Government  entrusted  with  the  administration 
of  the  public  land  laws,  and  the  patents  were  still  unissued 
when  this  suit  was  brought. 

This  is  not  a  case  where  the  title  had  passed  absolutely 
in  favor  of  the  claimant,  as  was  the  fact  in  Lane  v.  Watte, 
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234  U.  S.  525;  235  U.  ST  17.  It  is  a  case  where  the  grant 
was  in  terms  of  '^iindisposed-of  lands/'  and  subject  to 
the  vested  rights  of  others.  As  against  those  holding 
such  lands  the  title  was  not  intended  to  pass. 

The  Act  of  1887;  under  which  the  Immigration  Land 
Company  claims  title,  specifically  provides  that  patents 
shall  be  issued  for  lands  to  which  the  purchaser  is  entitled. 
The  patents  not  having  issued,  the  lands  in  controversy 
were  still  in  course  of  administration  in  that  department 
of  the  Government  which,  imtil  patent  issues,  has  ex- 
clusive control  of  proceedings  to  acquire  the  title. 

As  we  have  said,  the  remedy  must  be  sought  in  the 
courts  after  the  issuance  of  patent.  Under  such  circum- 
stances as  are  here  disclosed  this  court  has  imif ormly  so 
held.  Litchfield  v.  The  Register,  9  Wall.  675,  577;  Michi- 
gan Land  &  Lumber  Co.  v.  Rust,  168  U.  S.  589,  592,  593; 
Brown  v.  Hitchcock,  173  U.  S.  473;  Kirwan  v.  Murphy, 
189  U.  S.  35;  Lane  v.  Mickadiet,  241  U.  S.  201,  208,  209. 

It  follows  that  the  bill  of  the  State  must  be  dismissed, 
and  it  is  so  ordered. 

Dismissed. 

Mr.  Justice  McRbynolds  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


HAMMER  V.  DAGENHART.  251 

Syllabus. 

HAMMER,  UNITED  STATES  ATTORNEY  FOR 
THE  WESTERN  DISTRICT  OF  NORTH  CARO- 
LINA, V.  DAGENHART  ET  AL. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  NORTH  CAROUNA. 

No.  704.   Argued  April  15,  16^  1918.— Decided  June  3,  1018. 

The  Act  of  September  1, 1916,  c.  432, 39  Stat.  675,  prohibits  transporta- 
tion in  interstate  commerce  of  goods  made  at  a  factory  in  which, 
within  thirty  days  prior  to  their  removal  therefrom,  children  under 
the  age  of  14  years  have  been  employed  or  permitted  to  work,  or 
children  between  the  ages  of  14  and  16  years  have  been  employed  or 
permitted  to  work  more  than  eight  hours  in  any  day,  or  more  than 
ox  da3rs  in  any  week,  or  after  the  hour  of  7  p.  m.  or  before  the  hour 
of  6  A.  M.  Held,  imconstitutional  as  exceeding  the  commerce  power 
of  Congress  and  invading  the  powers  reserved  to  the  States. 

The  power  to  regulate  interstate  commerce  is  the  power  to  prescribe 
the  rule  by  which  the  commerce  is  to  be  governed;  in  other  words, 
to  control  the  means  by  which  it  is  carried  on. 

The  court  has  never  sustained  a  right  to  exclude  save  in  cases  where 
the  character  of  the  particular  things  excluded  was  such  as  to  bring 
them  peculiarly  within  the  governmental  authonty  of  the  State  or 
Nation  and  render  their  exclusion,  in  effect,  but  a  regulation  of  inter- 
state transportation,  necessary  to  prevent  the  accomplishment 
through  that  means  of  the  evils  inherent  in  them. 

The  manufactiu^  of  goods  is  not  commerce,  nor  do  the  facts  that  they 
are  intended  for,  and  are  afterwards  shipped  in,  interstate  com- 
meree  make  their  production  a  part  of  that  commeree  subject  to  the 
control  of  Congress. 

The  power  to  r^ulate  interstate  commerce  was  not  intended  as  a 
means  of  enabling  Congress  to  equalize  the  economic  conditions  in 
the  States  for  the  prevention  of  unfair  competition  among  them, 
by  forbidding  the  interstate  transportation  of  goods  made  under 
conditions  which  Congress  deems  productive  of  unfairness. 

It  was  not  intended  as  an  authority  to  Congress  to  control  the  States 
in  the  exereise  of  their  police  power  over  local  trade  and  manufacture, 
always  existing  and  expressly  reserved  to  them  by  the  Tenth  Amend- 
ment. 

AfiSrmed. 
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Thb  caae  is  stated  in  the  opinion. 

The  Solicitor  General,  with  whom  Mr.  A98i8tant  At- 
torney General  Frierson  and  Mr.  Robert  Szold  were  on  the  . 
brief,  for  appellant. 

[The  Govemment  supported  its  argument  upon  the 
history  and  physical  and  economic  effects  of  child  labor 
by  voluminous  references  to  reports  and  debates  in  Con- 
gress and  other  public  documents,  including  those  bearing 
direct  relation  to  the  act  in  question.) 

Unquestionably  the  power  conferred  by  the  commerce 
clause  embraced  all  which  the  States  had  previously  en- 
joyed over  the  subject,  and  "the  power  of  a  sovereign 
State  over  commerce,  therefore,  amounts  to  nothing  more 
than  a  power  to  limit  and  restrain  it  at  pleasure."  Gib- 
hons  V.  Ogden,  9  Wheat,  1,  227.  While  doubt  has  existed 
as  to  how  far  back  Congress  may  reach  prior  to  the  actual 
start  of  the  interstate  journey  (Coe  v.  Errol,  116  U.  S. 
517;  United  SUUea  v.  E.  C.  Knight  Co.,  156  U.  S.  1;  Loewe 
V.  Lawlor,  208  U.  S.  274),  and  how  far  torward  after  the 
journey  has  ceased  {Broum  v.  Maryland,  12  Wheat.  419; 
McDermott  v.  Wisconsin,  228  U.  S.  115),  it  has  never  been 
doubted  that  when  the  actual  transportation  begins  the 
jurisdiction  of  Congress  at  once  attaches. 

The  act  is  upon  its  face  a  regulation.  To  regulate  is 
"to  prescribe  the  rule  by  which  commerce  is  to  be  gov- 
erned" {Gibbons  v.  Ogden,  9  Wheat.  1,  196);  "to  foster, 
protect,  control  and  restrain"  {Second  Employers'  LdabH- 
ity  Cases,  223  U.  S.  1,  47).  One  form  of  such  regulation  is 
prohibition.  In  re  Rahrer,  140  U.  S.  545;  Lottery  Case, 
188  U.  S.  321;  Hipolite  Egg  Co.  v.  United  States,  220  U.  S. 
45;  United  States  v.  Lexington  MUl  &  Elevator  Co.,  232 
U.  S.  399;  Hoke  v.  United  States,  227  U.  S.  308;  Clark 
DistiUing  Co.  v.  Western  Maryland  Ry.  Co.,  242  U.  S.  311; 
Seven  Cases  of  Eckman's  AUeraiive  v.  United  States,  239 
XT.  S.  510.   Indeed,  the  denial  of  the  facilities  of  interstate 
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transportation  to  specified  articles  in  terms  precisely  like 
those  now  in  question  has  become  a  familiar  and  a  custom- 
ary method  of  regulation.  [Citing  numerous  acts  of 
Congress.] 

The  substantial  connection  between  the  regulation  and 
the  actual  interstate  movement  {Adair  v.  United  States, 
208  U.  S.  161)  is  not  questioned  in  this  case.  The 
statute  carefully  avoids  the  difficulties  in  the  first 
Employers^  Liability  Cases,  207  U.  S.  463,  by  not  ap- 
plying to  that  commerce  which  is  wholly  within  one 
State. 

It  sharply  distinguishes  between  the  manufactiu^, 
which  lies  wholly  within  one  State,  and  the  interstate 
movement.  No  prohibitions  are  extended  to  manufactiu*- 
ers  of  goods  as  such,  although  they  may  intend  subse- 
quently to  ship  in  interstate  commerce.  United  Stales 
V.  E.  C.  Knight  Co.,  166  U.  S.  1.  A  manufacturer  may, 
notwithstanding  the  act,  employ  such  children  as  he 
pleases.  The  law  springs  into  activity  only  when  actual 
transportation  to  another  State  begins. 

It  cannot  be  denied  that  a  change  in  public  opinion 
regarding  child  labor  has  ogcurred  like  that  in  relation 
to  lottery  tickets.  Neither  the  ticket  nor  the  labor  is 
inherently  bad,  but  the  facts  of  life  have  disclosed  xmde- 
niable  evils  in  the  use  of  both.  With  the  growth  of  in- 
dustrial activity  in  the  latter  part  of  the  nineteenth  cen- 
tury the  far-reaching  effects  of  the  employment  of  children 
in  factories  became  manifest.  The  dangers  to  persons  of 
tender  years  in  working  about  machmery  are  apparent  to 
everyone.  But  the  evil  effects  on  the  child's  physical 
well-being  were  shown  by  medical  science  to  be  not  con- 
fined to  the  so-called  dangerous  occupations.  Night  work 
and  excessive  hours  of  labor  indoors  in  factories  at  a  criti- 
cal stage  in  the  development  of  the  child's  body  stunt  the 
physique  and  decrease  the  resistance  to  disease.  The  child 
worker  becomes  dwarfed  in  body  and  mind,  and  the  State 
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is  deprived  of  that  vigorous  citizenship  upon  which  the 
success  of  democracy  must  depend. 

The  legislation  of  the  States  on  the  subject  was  not  uni- 
form, and  many  States  were  without  the  provisions  which 
came  to  be  regarded  as  the  standard  necessary  for  the 
public  protection.  Interstate  commerce  is  not  a  technical 
legal  conception  but  a  practical  one,  drawn  from  the  course 
of  business.  Smft  v.  United  Stales,  196  U.  S.  375,  398.* 
In  the  day  of  steam  and  electricity  the  play  of  the  forces 
of  competition  makes  the  cause  operating  in  one  State 
immediately  felt  in  another.  The  slightest  difference  in 
the  cost  of  production,  or  what  amounts  to  the  same  thing, 
a  belief  on  the  part  of  manufacturers  in  the  existence  of 
such  difference,  alters  the  development  of  an  industry. 
As  the  conviction  grew  that  the  emplojmaent  of  child 
labor  was  morally  repugnant  and  socially  xmwise,  it  came 
to  be  regarded  also  in  the  Ught  of  unfair  competition  in 
trade  among  the  States.  The  State  authorizing  the  use  of 
such  labor  in  products  shipped  into  other  States  was 
thought  imfairly  to  discriminate  against  the  citizens  of 
the  latter.  Citizens  in  the  States  in  which  child  labor 
products  were  introduced  Jbhrough  interstate  conunerce 
were  made  unwilling  parties  to  practices  deemed  im- 
moral. The  health  of  children  in  competing  States  was 
injiuiously  affected  by  the  interstate  transportation  of 
child-made  goods.  Thus,  if  one  State  desired  to  limit 
the  emplojmaent  of  children,  it  was  met  with  the  objec- 
tion that  its  manufacturers  could  not  compete  with  manu- 
facturers of  a  neighboring  State  which  imposed  no  such 
limitation.  The  shipment  of  goods  in  interstate  com- 
merce by  the  latter,  therefore,  operates  to  deter  the 
former  from  enacting  laws  it  would  otherwise  enact 
for  the  protection  of  its  own  children. 

The  manufactiu'ers'  argument  is  based  upon  the  belief 
that  child  labor  is  cheaper.  There  is  much  reason  for 
thinking  this  belief  mistaken;  but  the  facts  of  their  com- 
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mon  belief  in  it,  of  their  insistent  arguments  before  atate 
l^slatures,  and  of  the  resultant  effect  in  postponing  or 
relaxing  state  legislation  with  reference  to  child  labor, 
can  no|;  be  denied. 

The  effect  on  one  community  of  the  importation  from 
another  of  the  products  of  cheap  labor  has  been  recog- 
nized by  Congress  in  dealing  with  foreign  commerce. 
It  has  prohibited  the  importation  from  foreign  countries 
of  convict-made  goods.  This  exclusion  was  not  designed 
to  prohibit  convict  labor  in  foreign  countries,  but  to  pre- 
vent the  lowering  of  standards  in  this  country.  The  theory 
of  much  of  our  tariff  legislation  and  of  the  Alien  Contract 
Labor  Law  is  the  same. 

The  effect  of  low  child  labor  standards  in  one  State 
upon  health  in  competing  States  is  due  entirely  to  the  in- 
terstate character  of  the  commerce  in  question.  Because 
this  is  so  a  State  can  not  protect  itself.  A  state  law  for- 
bidding entrance  into  the  State  of  goods  made  by  children 
of  an  age  lower  than  that  at  which  the  State  itself  permits 
young  persons  to  work  would  perhaps  be  valid  in  the 
absence  of  congressional  legislation.  Asbell  v.  Kansas, 
209  U.  S.  251;  Reid  v.  Colorado,  187  U.  S.  137;  but  see 
Leisy  v.  Hardin,  135  U.  S.  100;  SchoUenberger  v.  Pennsyl- 
vania, 171 U.  S.  1.  But  such  a  law  would  not  be  adequate, 
for  the  effects  of  the  competition  would  be  felt  when 
goods  from  the  competing  States  met  in  other  States 
or  at  the  ports  for  foreign  exportation  (the  present  law 
as  enacted,  therefore,  includes  a  prohibition  agamst  ship- 
ment in  foreign  as  well  as  domestic  commerce).  The 
conviction  became  gradually  settled  that  the  situation 
called  for  the  exercise  by  Congress  of  its  power  to  pre- 
scribe a  uniform  rule  for  the  conduct  of  interstate  com- 
merce. Congress  had  thoroughly  investigated  the  sub- 
ject. 

The  act  does  not  contravene  the  Fifth  Amendment. 
The  due  process  claxise  in  that  Amendment  limits  Congress 
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precisely  as  the  same  clause  in  the  Fourteenth  Amend- 
ment limits  the  State.  Lottery  Case,  188  U.  S.  321,  356, 
357;  Clark  Distilling  Co.  v.  Western  Maryland  Ry.  Co., 
242  U.  S.  311,  320,  332;  Twining  v.  Neu)  Jersey,  211  U.  S. 
78,  100,  101.  If  therefore  a  State,  notwithstandmg  the 
Fourteenth  Amendment,  may  bar  the  facilities  of  intra- 
state commerce  to  goods  made  by  children  in  factories. 
Congress  may  do  likewise,  so  far  as  the  Fifth  Amendment 
is  concerned,  for  interstate  commerce.  Prohibition  of  all 
intrastate  commerce  in  child  labor  by  a  State  clearly  does 
not  contravene  the  due  process  clause  of  the  Fourteenth 
Amendment.  Sturges  &  Bum  Mfg.  Co.  v.  Beauchamp, 
231  U.  S.  320;  People  v.  Eioer,  141  N.  Y.  129;  StaU  v. 
Shorey,  48  Oregon,  396;  Stames  v.  Albion  Mfg.  Co.,  147 
N.  Car.  556 ;  In  re  Weber,  149  California,  392;  In  re  Spencer, 
149  California,  396;  Inland  Steel  Co.  v.  Yedinak,  172 
Indiana,  423;  State  v.  Rose,  125  Louisiana,  462.  Note 
also  the  cases  in  this  court  upholding  statutes  limiting 
the  hours  of  labor  for  men  and  women. 

There  is  no  right  to  use  the  channels  of  interstate  com- 
merce to  affect  injuriously  the  health  of  the  people  in  com- 
peting States;  nor  to  consummate  the  injury  to  the  pro- 
ducing child;  nor  in  unfair  competition. 

The  act  is  a  legitimate  exercise  of  legislative  power  for 
the  protection  of  the  public  health.  It  is  now  settled  that 
regulations  of  interstate  commerce  may  have  the  quality 
of  police  measures.  Seven  Cases  of  Eckman's  Alterative  v. 
United  States,  239  U.  S.  510,  515;  Cfloucester  Ferry  Co.  y. 
Pennsylvania,  114  U.  S.  196,  215.  See  also  Hoke  v.  United 
States,  227  U.  S.  308,  323;  Wilson  v.  United  States,  232 
U.  S.  563,  567;  CaminetH  v.  United  States,  242  U.  8.  470, 
492. 

The  act  is  reasonably  calculated  to  protect  the  health 
of  children  in  States  competing  with  the  point  of  origin. 
The  shipment  of  child-made  goods  outside  of  one  State 
directly  induces  similar  employment  of  children  in  com- 
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peting  States.  It  is  not  enough  to  answer  that  each  State 
theoretically  may  regulate  conditions  of  manufacturing 
within  its  own  borders.  As  Congress  saw  the  situation, 
the  States  were  not  entirely  free  agents.  For  salutary 
statutes  had  been  repealed,  legislative  action  on  their 
part  had  been  defeated  and  postponed  time  and  again, 
solely  by  reason  of  the  argument  (valid  or  not)  that  inter- 
state competition  could  not  be  withstood. 

The  act  also  protects  the  health  of  children  in  the  pro- 
ducing State.  The  Fifth  Amendment  imposes  no  ob- 
stacle to  the  denial  by  Congress  of  facilities  of  interstate 
transit  for  the  prevention  of  injury  to  children  in  the  ship- 
ping State.  Congress  can  outlaw  such  goods  to  prevent 
pollution  of  the  interstate  stream. 

That  the  articles  excluded  are  themselves  innocuous 
is  immaterial.  United  States  v.  American  Tobacco  Co., 
221  U.  S.  106,  132.  t>iscussion  of  the  inherent  badness 
of  things  is  largely  futile.  How  do  we  judge  of  goodness 
or  badness  except  by  their  effect?  Those  things  which 
work  ill  effects  when  transported  across  state  lines  are  for 
that  reason  evil.  The  tranq>ortation  of  products  of  child 
labor,  therefore,  can  not  be  classed  as  innocuous  in  fact. 

As  a  matter  of  law,  the  regulating  power  is  not  limited 
to  goods  harmful  per  ae.  United  States  v.  Delaware  & 
Hudson  Co.,  213  U.  S.  366;  Weeks  v.  United  States,  245 
U.  S-  618;  WUsan  v.  United  States,  232  U.  S.  663;  Athana^ 
saw  V.  Ufiited  States,  227  U.  S.  326;  Compagnie  Francaise 
V.  Louisiana  Board  of  Health,  186  U.  S.  380;  Rast  v.  Van 
Deman  &  Lewis  Co.,  240  U.  S.  342;  Seven  Cases  of  Eck- 
man^s  Alterative  v.  United  States,  239  U.  S.  510.  Liquor, 
lottery  tickets,  and  misbranded  food  were  legitimate 
objects  until  the  legislature  made  them  outlaws. 

Congress  acted  reasonably  in  putting  child-made  goods 
in  the  same  class. 

A  seller's  Uberty  is  not  unduly  restrained  by  protecting 
a  purchaser  from  becoming  an  unwilling  party  to  an  im- 
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moral  sale.  Plumley  v.  MaasackuaettSf  155  U.  S.  461; 
United  States  v.  Coca  Cola  Co.,  241 U.  S.  265,  285. 

There  is  no  right  to  use  the  channels  of  interstate  com- 
merce for  mifair  competition.  Large  authority  was  exer- 
cised in  removing  xmfair  discrimination  as  a  means  of 
competition  in  the  Act  to  Regulate  Commerce,  and  the 
Clayton  Anti-Trust  and  Federal  Trade  Commission  Acts. 
Industry  and  business  are  the  controlling  considerations. 
Sales  detrimental  to  a  state  industry  may  be  prohibited 
by  a  State.  Sligh  v.  Kirkwood,  237  U.  S.  52.  In  inter- 
state conomerce  discretion  is  intrusted  to  Congress  to 
determine  which  of  the  various  business  elements  of  the 
Nation  is  entitled  to  protection.  An  example  of  a  pro- 
hibition of  interstate  trade  for  industrial  reasons  is  in 
the  quarantine  of  cattle  fit  enough  for  food  in  themselves 
but  likely  to  damage  the  cattle  industry  in  the  receiving 
State.  Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Haber,  169 
U.  S.  613,  623. 

Congress  believed  that  it  was  exercising  in  this  case 
its  power  to  forbid  competition  deemed  unfair.  Senate 
Report  No.  358,  64th  Cong.,  1st  sess.;  House  Report  No. 
46,  64th  Cong.,  1st  sess.  It  was  not  fanciful  to  class  ship- 
ment of  child-made  goods  as  unfair  competition.  Fraud 
and  deceit  are  recognized  acts  of  unfairness.  An  advan- 
tage derived  by  drawing  on  the  blood  of  children  is  also 
immoral,  according  to  the  consensus  of  modem  thought. 
Nor  is  immorality  alone  the  test  of  imfair  competition. 
An  act  unreasonably  interfering  with  another's  right  to 
pursue  trade,  such  as  local  price  cutting,  or  hiring  away 
of  workmen,  constitutes  unfairness.  Congress  may  well 
have  thought  that  child  labor  deserved  a  like  reproba- 
tion. 

The  extension  of  the  prohibition  to  all  products  of  the 
factory  in  which  the  child  labors  is  a  reasonable  provision 
for  the  due  enforcement  of  the  act. 

Assuming  that  the  act  does  not  contravene  the  Fifth 
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Amendment,  there  is  no  other  clause  of  the  Constitution 
to  which  it  is  obnoxious.  The  Lottepy  CasCy  188  U.  S.  321, 
357. 

To  urge  the  reserved  powers  of  the  States,  is  to  beg  the 
question.  The  reserved  powers  of  the  States  do  not 
begin  until  the  power  of  Congress  leaves  off.  [Instancing 
numerous  cases  in  which  exercises  of  the  commerce  power 
have  been  upheld  though  necessarily  affecting  state 
policy  and  control  as  to  local  matters;  and  numerous  acts 
of  Congress  having  such  effect.] 

There  is  no  encroachment  upon  the  reserved  powers  of 
the  States.  As  said  by  Mr.  Justice  McKenna  in  Hoke  v. 
United  Stales,  227  U.  S.  308,  320,  "The  power  of  Congress 
under  the  commerce  clause  of  the  Constitution  is  the  ulti- 
mate determining  question.  If  the  statute  be  a  valid 
exercise  of  that  power,  how  it  may  affect  persons  or  States 
is  not  material  to  be  considered." 

The  Constitution  grants  to  Congress  no  more  power 
over  the  public  in  the  receiving  than  in  the  shipping 
State.  Neither  is  mentioned.  It  is  the  public,  wherever 
situated,  that  is  entitled  to  protection. 

The  argument  that  the  evil  is  complete  prior  to  the  in- 
terstate movement  is  fallacious,  for  Congress  enacted  the 
statute  to  protect  citizens  outside  of  the  shipping  State. 

Congress  was  attempting  to  regulate  commerce  in 
good  faith  and  not  to  do  indirectly  what  it  could  not  do 
directly.  It  sought  only  to  prevent  the  evil  resulting  from 
the  interstate  transportation  of  child-made  goods.  The 
court  is  confined  to  the  purpose  as  expressed  in  the  act. 
McCray  y.  United  Stales,  195  U.  S.  27.  Nor  is  it  concerned 
with  questions  of  the  wisdom,  expediency,  or  oppressive 
character  of  legislation.   Id. 

Mr.  Morgan  J.  O^Brien  and  Mr.  W.  M.  Hendren,  with 
whom  Mr.  Clement  Manly,  Mr.  W.  P.  Bynum  and  Mr. 
Junius  Parker  were  on  the  brief,  for  appellees : 
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If  the  transaction  or  conduct  is  not  within  the  grant 
of  power  to  Congress,  it  lies  within  the  controlling  power 
of  the  State  in  the  exercise  of  the  police  power.  10th 
Amendment;  Martin  v.  Hunter,  1  Wheat.  304,  326; 
House  V.  Mayes,  219  U.  S.  270,  281-282;  New  York  v. 
MUn,  U  Pet.  102. 

The  only  suggested  soim^  of  authority  to  legislate  on 
the  subject  of  the  act  is  the  Commerce  Clause,  which 
Madison  said  (3  Farrand,  Records  of  Federal  Constitution) 
'^was  intended  as  a  negative  and  preventive  provision 
against  injustice  in  the  states  themselves,  rather  than 
as  a  power  to  be  used  for  the  positive  purposes  of  the 
general  government." 

Is  the  act  a  regulation  of  commerce  in  the  constitu- 
tional sense?  Or  is  it  a  regulation  of  some  one  of  the 
many  internal  affairs  of  the  States  which  Congress  is 
not  empowered  to  deal  with?  United  States  v.  De  Witt, 
9  WaU.  41;  United  States  v.  E.  C.  Knight  Co.,  156  U.  S. 
1;  Emphyers'  LiabilUy  Cases,  207  U.  S.  463,  502.  A 
regulation  of  ''all  of  these  delicate,  multiform  and  vital 
interests — ^interests  which  in  their  nature  are,  and  must 
be,  local  in  all  the  details  of  their  successful  nianage- 
ment."  Kidd  v.  Pearstm,  121  U.  S.  1,  21.  The  right  of 
intercourse  between  the  States  has  its  source  in  the  mu- 
nicipal law.  The  Constitution  foxmd  it  ''an  existing  ri^t 
and  gave  to  Congress  the  right  to  regulate  it,"  which  is 
the  right  to  prescribe  the  rule  by  which  commerce  is  to 
be  governed.  Gibbons  v.  Ogden,  9  Wheat.  1,  211.  TVith 
respect  to  his  lawful  goods,  the  citizen  exercises  a  right. 
With  respect  to  his  unlawful  goods,  he  enjoys  a  privilege, 
which  Congress  may  withhold  largely  as  it  pleases. 

While  the  power  to  regulate  commerce  among  the 
several  States  is  in  the  same  grant  and  in  the  same  terms 
with  the  power  over  foreign  conunerce,  yet  there  is  a 
difference  with  respect  to  the  extent  of  that  power  grow- 
ing out  of  the  difference  in  the  relation  of  the  United 
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States  to  the  two  kinds  of  conunerce,  and  the  difference 
in  the  right  of  the  citizen  of  the  United  States  and  the 
foreigner  to  engage  therein.  As  to  foreign  commerce, 
the  United  States  possesses  and  exercises  all  the  attri- 
butes of  sovereignty.  As  to  interstate  commerce,  it 
exercises  only  that  portion  of  sovereignty  delegated  to 
it.  Prentice  &  Eagan,  Commerce  Clause  of  the  Federal 
Constitution,  37-42;  Judson  on  Interstate  Commerce, 
Par.  2;  2  Tucker  on  the  Constitution,  Pars.  255,  256. 
This  is  illustrated  in  the  plenary  power  of  Congress  over 
territory  belonging  to  the  United  States  and  outside  the 
boundaries  of  a  State  of  the  Union.  The  foreigner  enjo3rs 
a  privilege.  The  citizen  exercises  a  right,  subject  only 
to  that  measiu^e  of  interference  to  which  he  has  consented. 

It  appears  from  the  act  itself:  (1)  That  the  articles 
made  by  children  are  in  no  way  different  from  articles 
made  by  others.  (2)  That  the  purpose  and  effect  of 
the  act  is  to  prevent  the  employment  of  children,  and 
not  to  safeguard  or  promote  commerce  or  the  interests 
of  persons  or  communities  in  the  States  into  which  child- 
made  goods  might  be  sent.  That  such  is  the  purpose 
and  expected  effect,  was  avowed  in  the  debates  upon  the 
floor  of  Congress,  and  before  the  committees  to  which 
the  bill  was  referred. 

The  act  itself  shows  the  harmless  quality  of  the  goods. 
Articles  heretofore  barred  and  dealt  with  by  this  court 
have  been  such  as  could  fairly  be  said  to  be  '^outlaws  of 
commerce";  consequently  all  persons  have  been  for- 
bidden to  ship  them;  the  article  itself  is  barred  from  com- 
merce. 

Does  the  power  to  regulate  commerce  extend  to  and 
include  the  power  to  prohibit  harmless  and  useful  com- 
modities because  of  pre-commerce  conditions  of  labor? 

However  much  the  Knighi  Cdse,  156  U.  S.  1,  may  be 
weakened  by  later  decisions,  its  distinction  between 
production  and  commerce  is  still  effective  to  prevent 
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direct  congressional  regulation  of  production  as  distin* 
guished  from  sale  and  transportation. 

It  is  not  necessary  to  resort  to  the  Fifth  Amendment. 
But,  if  so,  the  grant  of  power  in  the  Commerce  Clause 
can  not,  in  the  guise  of  regulation,  by  a  mere  pretense 
of  exercising  this  power,  extend  to  the  destruction  of 
property  interests  only  remotely  related  to  commerce. 

In  regulating  c(»nmerce,  Congress  regulates  traffic 
in  things,  vehicles  of  transport  and  things  in  transUu, 
but  not  the  things  themselves.  Before  and  after  the 
transiluSf  they  are  beyond  this  power  of  regulation.  The 
production  and  use  of  things  in  the  terminus  a  quo  and 
the  terminus  ad  quern  are  not  subjects  of  the  commercial 
power,  but  of  the  State  from  which  and  to  which  they 
are  transported.    2  Tucker,  Const.  526. 

The  conditions  reached  and  controlled  by  this  act 
are  subject  only  to  that  attribute  of  sovereignty  called 
the  "police  power."  With  relation  to  matters  of  National 
import,  has  Congress  all  the  attributes  of  sovereignty, 
or  merely  those  surrendered  to  it  by  the  pepple  and  not 
reserved  to  the  States?  Save  in  the  instances  provided 
therein  the  Fourteenth  Amendment  does  not  entrench 
upon  the  state  police  power.  Barbier  v.  Connolly,  113 
U.  S.  21,  31.  Is  the  only  protection  and  seciuity  for  the 
sovereignty  and  freedom  of  conduct  sought  to  be  reserved 
by  the  Tenth  Amendment  the  limitation  imposed  upon 
Congress  by  the  Fifth  Amendment  with  respect  to  ar- 
bitrary action?  Are  not  the  rights  so  many  and  so  vital 
and  essential  to  the  prosperity  of  the  citizen  and  con- 
sequently of  the  Nation,  as  to  indicate  that  their  protec- 
tion is  entitled  to  and  has  a  more  fundamental  basis,  that 
is,  that  they  have  not  been  given  over  to  the  chance  of 
arbitrary  action? 

The  Keller  Case,  213  U.  S.  114,  holds  an  act  of  Con- 
gress void,  punishing  harboring  within  a  State  an  alien 
prostitute,  as  a  regulation  of  a  matter  within  the  police 
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power  reserved  to  the  State.  The  power  of  Congress 
to  regul^'te  conunerce  among  the  States  is  not  then  the 
equivalent  of  the  reserved  police  power  of  the  States. 

Congress  has  no  general  police  power;  it  may  exercise 
a  police  power  only  over  a  subject-matter  already  xmder 
its  jurisdiction,  by  virtue  of  some  authority  delegated 
to  it  by  the  Constitution.  In  other  words,  a  police  pur- 
pose may  be  the  reason  for  exercising  a  power  possessed, 
but  it  is  not  a  source  of  power.  Jaccbson  v.  Massa^hvr 
setts,  187  U.  S.  11;  Sherlock  v.  AUing,  93  U.  S.  99;  12 
Corpus  Juris,  910. 

To  uphold  the  act  upon  the  theory  of  police  power  it 
must  be  clear  that  interstate  commerce  is  menaced  and 
not  something  else  outside  that  domain. 

Whatever  menace  there  is  in  child  labor  has  a  locality. 
It  cannot  reasonably  and  fairly  be  said  that  the  product 
of  the  factory  where  children  are  employed  is  so  tainted 
by  its  origin  that  during  or  after  transportation  it  con- 
stitutes a  menace  to  health  or  morals  or  to  any  other 
subject  within  the  domain  of  Congress.  The  menace,  if 
it  exists,  is  confined  to  where  the  child  is  employed.  In 
invoking  the  police  power.  Congress  is  operating  outside 
the  domain  of  interstate  commerce.  A  process  of  manu- 
facture cannot  obstruct  or  injuriously  afifect  commerce 
when  the  product  of  that  process  is  indistinguishable 
from  the  products  of  other  processes.  The  statement  that 
the  power  of  Congress  over  commerce  is  full  and  complete 
does  not  aid  the  matter  because  that  statement  by  Chief 
Justice  Marshall  in  Gibbons  v.  Ogden,  9  Wheat.  1,  is 
preceded  by  and  predicated  upon  the  proposition  that 
the  subject  of  regulation  is  within  the  power  asserted. 

That  the  possession  of  full  and  complete  power  does 

not  warrant  the  exercise  of  that  power  to  bring  about 

a  result  or  condition  outside  that  power,  is  strikingly  ex- 

.emplified  in  cases  decided  by  this  court,  of  which  Western 

Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  1,  may  be 
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mentioned,  where  the  power  of  a  State  to  fix  the  terms 
and  conditions  upon  which  foreign  corporations-  may  do 
business  in  the  State  was  considered.  So  a  general  power 
of  prohibition  must  exist  to  sustain  the  act.  There  is  no 
such  power.  It  is  not  a  case  of  the  possession  of  power 
restrained  by  certain  limitations,  but  a  case  of  the  entire 
absence  of  power. 

The  authority  of  Congress  to  regulate  commerce  com- 
prehends the  power,  within  the  limitations  imposed  by 
the  nature  and  object  of  the  grant,  and  those  expressly 
set  forth  in  the  Constitution,  to  define  what  shall  be  com- 
merce among  the  States,  and,  with  a  view  to  the  effective 
exercise  of  its  power  to  distinguish  between  thmgs  del- 
eterious  and  things  beneficial  or  innocuous,  and  to  deny 
absolutely  or  conditionally  entrance  into  such  com- 
merce to  those  things  and  persons  which  are  deleterious, 
and,  short  of  prohibition,  to  prescribe  the  rule  by  which 
the  entrance  to  and  movement  in  commerce  of  lawful 
and  innocuous  things  and  persons  is  to  be  governed. 
The  Obscene  Literature  Case,  the  Bad  Egg  Case,  the  White 
Slave  Case  and  the  WehlhKenyon  Case,  yield  the  principle 
that  Congress  may  prevent  the  faciUty  of  interstate  com- 
merce from  being  made  an  instrument  of  evil,  but  in 
each  of  these  cases,  the  subject  of  regulation  retains, 
while  moving  in  commerce,  and  at  its  journey's  end,  the 
inherent  capacity  to  further  the  evil.  The  regulation  did 
not  reach  back  to  the  place  of  the  creation  of  the  subject 
as  in  the  case  at  bar. 

So  far  the  adjudicated  cases  have  gone  and  no  further. 
A  product  of  a  condition  which  exists  only  within  the 
confines  of  a  State,  before  it  may  be  said  to  affect  com- 
merce in  such  a  way  as  to  justify  Congress  in  regulating 
it,  must  be  one  which  retards  or  injures  commerce,  or  m 
some  manner  burdens  that  commerce  itself  or  one  which 
retains  its  capacity  to  fiuiiher  an  evil  while  actually  mov- 
ing in  commerce. 
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Upon  the  assumption — ^which  as  a  ngiatter  of  fact  is  not 
correct — ^tliat  the  act  prohibits  only  the  product  of  child 
labor,  it  is  said : — 

The  object  of  the  act  is  not  to  regulate  conditions  of 
labor  within  the  States  individually,  for  these  are  pri- 
marily of  concern  only  to  the  State,  but  to  establish  a 
certain  plane  of  competition  with  respect  to  the  utiliza- 
tion of  such  labor  for  the  benefit  of  thfe  country  at  large. 

From  this  standpoint,  the  question  raised  by  the  act 
boils  down  simply  to  this:  May  Congress  exercise  its 
power  to  regulate  commerce  among  the  States  for  what 
it  conceives  the  good  of  the  country  at  large,  even  to  the 
extent  of  prohibiting  altogether  harmless  and  useful  arti- 
cles of  conomerce  produced  under  conditions  of  labor 
which  from  this  point  of  view  it  deems  detrimental? 

Investigation  of  whether  Congress  has  done  by  in- 
direction that  which  it  can  not  do  directly,  is  not  fore- 
closed by  the  statement  that  courts  do  not  pass  on  the 
motives  of  Congress.  They  do  not  pass  upon  them  to  see 
whether  they  are  good  or  bad,  but  when  power  is  called 
into  play,  not  for  the  purpose  for  which  it  was  given,  but 
for  a  covert  purpose,  it  becomes  not  an  abuse  of  a  power, 
but  the  exercise  of  an  unconf erred  power,  and  the  duty 
is  incimibent  upon  the  court  to  determine  this  matter, 
and  legislation  may  proj^erly  be  characterized  as  covert, 
though  its  purpose  and  effect  is  to  cure  what  is  admitted 
to  be  an  evil.  McCray  v.  United  States ,  195  U.  S.  27; 
McCvttoch  V.  Maryland,  4  Wheat.  316.  Covert  legisla- 
tion is  legislation  whose  constitutional  support  bears 
no  sincere  relation  to  the  legislative  and  popular  purpose 
sought  to  be  attained. 

The  act  fixes  a  standard  of  child  labor  and  debars  from 
interstate  and  foreign  commerce,  for  a  period  of  thirty 
days  from  its  production,  aU  product  of  the  mine,  quarry, 
mill,  factory  or  workshop  in  which  the  standard  fixed 
by  the  act  does  not  prevail,  without  regard  to  whether 
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child  labor  has  entered  in  whole  or  in  part  into  its  produc- 
tion. 

A  congressional  enactment  can  not  be  said  to  be  a  regu- 
lation of  conoxnerce  among  the  several  States  within 
the  meaning  of  the  Constitution,  unless  it: 

(1)  Regulates  some  subject  that  is  connected  with 
interstate  commerce  directly  or  proximately  and  not 
merely  remotely. 

(2)  Regulates  commerce  in  some  particular  bearing  a 
direct  relation  to  interstate  commerce. 

(3)  Can  fairly  be  said,  upon  construing  the  whole  scope 
of  the  law,  that  it  is  a  regulation  of  interstate  conomerce 
and  not  a  regulation  of  some  other  subject  which  Con- 
gress is  not  empowered  to  regulate.  Atlantic  Coast  Line 
R.  R.  Co.  V.  Riverside  MiUs,  219  U.  S.  186. 

In  the  case  at  bar,  there  is  no  sincere  and  le^timate 
relation  between  the  thing  prohibited  and  the  object  to  be 
attained.  Congress  is  doing  indirectly  what  it  can  not  do 
directly.  Certainly  the  grant  was  not  intended  to  ^ve 
Congress  any  greater  power  over  interstate  commerce 
than  the  States  have  over  domestic  commerce.  The  State 
can  not  close  the  door  of  conunerce  to  lawful  goods, 
though  it  may,  by  virtue  of  the  police  power,  control  the 
conditions  out  of  which  the  conunerce  comes. 

The  act  reaches  beyond  the  body  of  commerce  itself, 
and  legislates  in  the  form  of  a  regulation  of  commerce 
to  promote  what  is  deemed  to  be  the  welfare  of  the  people. 
It  does  more  l^an  prohibit  the  transportation  of  arti- 
cles of  commerce.  In  effect  it  is  a  prohibition  of  their 
creation,  unless  the  local  conditions  of  manufacture  con- 
form to  the  congressional  standard. 

The  nature  and  ends  of  legislative  power  limit  the 
extent  of  it,  and  the  nature  and  extent  of  the  grant  must 
be  determined  in  view  of  the  object  for  which  those  pow- 
ers are  given.  CaMer  v.  Bvll,  3  Wall.  388;  Ltegal  Tender 
Cases,  12  Wall.  531.    The  intention  of  the  framers  of  the 
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Constitution  in  conferring  the  power  to  regulate  com- 
merce was  (Yeazie  v.  Moore,  14  How.  574) : 

''To  establish  perfect  equality  amongst  the  several 
states  ad  to  commercial  rights/'  and  {Lehigh  Valley  R.  R. 
Co.  V.  Pennsylvania,  145  U.  S,  200) : 

''The  chief  mischief  intended  to  be  obviated  was  the 
conflict  between  the  commercial  regulations  of  the  several 
states,  which  was  destructive  of  their  harmony,  and  fatal 
to  their  commercial  interest  abroad." 

The  very  essence  of  regulation  is  the  existence  of  some- 
thing to  be  regulated,  and  consequently  the  suggestion 
of  a  general  power  to  prohibit  is  contrary  to  the  reason 
of  the  thing.  Of  necessity,  there  must  be  some  lipiit  on 
the  power  to  regulate,  even  when,  under  some  circum- 
stances, it  may  include  prohibition.  Otherwise,  com- 
merce may  be  destroyed.  What  fixes  that  limit?  Public 
opinion  as  reflected  by  Congress,  subject  to  the  limited 
review  permitted  by  the  Fifth  Amendment,  or  the  logical 
and  visible  line  of  demarcation  now  drawn  between 
"outlaws  of  commerce"  and  wholesome  and  lawful  ar- 
ticles of  conunerce?  That  there  is  a  difference  with  re- 
lation to  the  power  of  govenmient  between  lawful  and 
unlawful  articles  of  conunerce,  appears  from  the  opinions 
in  the  SchoUenberger  Case,  171  U.  S.  1,  and  McDermott  v. 
Wisconsin,  228  U.  S.  115.  The  prohibitory  power  is 
limited  to  "the  kind  of  traffic  which  no  one"  is  "entitled 
to  pursue  as  of  right."  The  line  of  demarcation  is  found 
in  the  natiu^  and  quality  of  the  goods,  and  the  ri^ts 
with  respect  thereto,  rather  than  in  the  Limited  review 
permitted  under  the  Fifth  Amendment. 

The  ability  to  create,  and  free  and  unfettered  action 
in  transporting  property,  are  essential  to  the  citizen  and  to 
the  welfare  of  the  country.  The  right  is  so  necessary  and 
so  paramount  that  it  is  difficult  to  say  that  the  people 
would  contemplate  reposing  in  even  an  elective  body  like 
Congress  an  unlimited  and  unrestrained  power  over  that 
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rig^t,  depoidiiig  for  its  safety  upon  CongresB  refnuning 
from  arbitrary  action.  The  ri^t  needs  and  has  a  more 
certain  and  fundamental  protection.  While  the  majority 
opinion  in  the  Ixritery  Case  maintained  that  Congress 
was  vested  with  a  wide  discretion  in  matters  of  interstate 
commerce,  yet  it  based  the  power  to  prohibit  upon  the  in- 
herent quality  of  illegality  in  the  lottery  tickets  them- 
selves. 

The  fundamental  and  far  reaching  question  here  to 
be  determined  is:  Is  there  a  line  between  ''the  com- 
xnercial  power  of  the  Union  and  the  municipal  power  of 
the  State?''  Has  Congress  absorbed  the  police  power  of 
the  States?  If  Congress  has  the  power  here  asserted,  it 
is  difficult  to  conceive  what  is  left  to  the  States. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

A  bill  was  filed  in  the  United  States  District  Court  for 
the  Western  District  of  North  Carolina  by  a  father  in 
his  own  behalf  and  as  next  friend  of  his  two  minor  sons, 
one  under  the  age  of  fourteen  years  and  the  other  between 
the  ages  of  fourteen  and  sixteen  years,  employees  in  a 
cotton  mill  at  Charlotte,  North  Carolina,  to  enjoin  the 
enforcement  of  the  act  of  Congress  intended  to  prevent 
interstate  commerce  in  the  products  of  child  labor.  Act 
of  Sept.  1,  1916,  c.  432,  39  Stat.  675. 

The  District  Court  held  the  act  unconstitutional  and 
entered  a  decree  enjoining  its  enforcement.  This  appeal 
brings  the  case  here.  The  first  section  of  the  act  is  in  the 
margin.* 

^  That  no  producer,  manufacturer,  or  dealer  shall  ship  or  deliver 
for  shipment  in  interstate  or  foreign  commerce  any  article  or  com- 
modity the  product  of  any  mine  or  quarry,  situated  in  the  United  States, 
in  which  within  thirty  da3rs  prior  to  the  time  of  the  removal  of  such 
product  therefrom  children  under  the  age  of  sixteen  years  have  been 
employed  or  permitted  to  work,  or  any  article  or  commodity  the 


HAMMER  V.  DAOENHART.  269 

361.  Opimon  of  the  Court. 

Other  sections  of  the  act  contam  provisions  for  its 
enforcement  and  prescribe  penalties  for  its  violation. 

The  attack  upon  the  act  rests  upon  three  propositions: 
First:  It  is  not  a  regulation  of  interstate  and  foreign  com- 
merce; Second:  It  contravenes  the  Tenth  Amendment 
to  the  Constitution;  Third:  It  conflicts  with  the  Fifth 
Amendment  to  the  Constitution. 

The  controlling  question  for  decision  is:  Is  it  within 
the  authority  of  Congress  in  regulating  commerce  among 
the  States  to  prohibit  the  transportation  in  interstate 
commerce  of  manufactured  goods,  the  product  of  a  factory 
in  which,  within  thirty  days  prior  to  their  removal  there- 
from, children  imder  the  age  of  fourteen  have  been  em- 
ployed or  pennitted  to  work,  or  children  between  the  ages 
of  fourteen  and  sixteen  years  have  been  employed  or 
pennitted  to  work  more  than  eight  hours  in  any  day,'or 
more  than  six  days  in  any  week,  or  after  the  hour  of  seven 
o'clock  P.  M.  or  before  the  hour  of  6  o'clock  A.  M.? 

The  power  essential  to  the  passage  of  this  act,  the 
Government  contends,  is  found  in  the  commerce  clause 
of  the  Constitution  which  authorizes  Congress  to  regulate 
commerce  with  foreign  nations  and  among  the  States. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  Chief  Justice  Marshall, 
speaking  for  this  court,  and  defining  the  extent  and  nature 
of  the  commerce  power,  said,  "It  is  the  power  to  regulate; 
that  is,  to  prescribe  the  rule  by  which  conmierce  is  to  be 
governed."    In  other  words,  the  power  is  one  to  control 

the  means  by  which  commerce  is  carried  on,  which  is 

—      —   •  

product  of  any  mill,  cannery,  workshop,  factory,  or  manufacturing 
establishment,  situated  in  the  United  States,  in  which  within  thirty 
days  prior  to  the  removal  of  such  product  therefrom  children  under 
the  age  of  fourteen  years  have  been  employed  or  permitted  to  work, 
or  children  between  the  ages  of  fourteen  years  and  sixteen  years 
have  been  employed  or  permitted  to  work  more  than  eight  hours  in 
any  day,  or  more  than  six  days  in  any  week,  or  after  the  hour  of  seven 
o'clock  postmeridian,  or  before  the  hour  of  six  o'clock  antemeridian. 
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directly  the  contmiy  of  the  assuxned  right  to  forbid  oom- 
m^'ce  from  moving  and  thus  destroy  it  as  to  partici^ 
commodities.  But  it  is  insisted  that  adjudged  cases  in 
this  court  establish  the  doctrine  that  the  power  to  regulate 
given  to  Congress  incidentally  includes  the  authority  to 
prohibit  the  movement  of  ordinary  commodities  and  there- 
fore that  the  subject  is  not  open  for  discussion.  The 
cases  demonstrate  the  contrary.  They  rest  upon  the 
character  of  the  particular  subjects  dealt  with  and  the 
fact  that  the  scope  of  governmental  authority,  state  or 
national,  possessed  over  them  is  such  that  the  authority 
to  prohibit  is  as  to  them  but  the  exertion  of  the  power  to 
regulate. 

The  first  of  these  cases  is  Champion  v.  Ames,  188  U.  S. 
32.1,  the  so-called  Lottery  Case,  in  which  it  was  held  that 
Congress  might  pass  a  law  having  the  effect  to  keep  the 
channels  of  commerce  free  from  use  in  the  transportation 
of  tickets  used  in  the  promotion  of  lottery  schemes.  In 
Hipolite  Egg  Co.  v.  United  States,  220  XJ.  S.  45,  this  court 
sustained  the  power  of  Congress  to  pass  the  Pure  Food 
and  Drug  Act  which  prohibited  the  introduction  into  the 
States  by  means  of  interstate  commerce  of  impure  foods 
and  drugs.  In  Hoke  v.  United  States,  227  U.  S.  308,  this 
court  sustained  the  constitutionality  of  the  so-called 
"White  Slave  Traffic  Act"  whereby  the  transportation 
of  a  woman  in  interstate  commerce  for  the  purpose  of 
prostitution  was  forbidden.  In  that  ease  we  said,  having 
reference  to  the  authority  of  Congress,  under  the  regulatory 
power,  to  protect  the  channels  of  interstate  commerce: 

"If  the  facility  of  interstate  transportation  can  be 
taken  away  from  the  demoralization  of  lotteries,  the  de- 
basement of  obscene  literature,  the  contagion  of  diseased 
cattle  or  persons,  the  impurity  of  food  and  drugs,  the 
like  facility  can  be  taken  away  from  the  systematic 
enticement  to  and  the  enslavement  in  prostitution  and 
debauchery  of  women,  and,  more  insistently,  of  girls." 
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In  Candneai  v.  United  States,  242  U.  S.  470,  we  held 
that  Congress  might  prohibit  the  transportation  of  women 
in  interstate  commerce  for  the  purposes  of  debauchery 
and  kindred  purposes.  In  Clark  DiaiiUing  Co.  v.  Western 
Maryland  Ry.  Co,,  242  U.  S.  311,  the  power  of  Congress 
over  the  transportation  of  intoxicating  liquors  was  sus- 
tained.   In  the  course  of  the  opinion  it  was  said: 

''The  power  conferred  is  to  regulate,  and  the  very  terms 
of  the  grant  would  seem  to  repel  the  contention  that  only 
prohibition  of  movement  in  interstate  commerce  was  em- 
braced. And  the  cogency  of  this  is  manifest  since  if  the 
doctrine  were  applied  to  those  manifold  and  important 
subjects  of  interstate  commerce  as  to  which  Congress 
from  the  beginning  has  r^ulated,  not  prohibited,  the 
existence  of  government  under  the  Constitution  would 
be  no  longer  possible." 

And,  concluding  the  discussion  which  sustained  the 
authority  of  the  Government  to  prohibit  the  transpor- 
tation of  liquor  in  interstate  commerce,  the  court  said: 

" .  ...  the  exceptional  nature  of  the  subject  here 
regulated  is  the  basis  upon  which  the  exceptional  power 
exerted  must  rest  and  affords  no  groimd  for  any  fear  that 
such  power  may  be  constitutionally  extended  to  things 
whiph  it  may  not,  consistently  with  the  guarantees  of  the 
Constitution,  embrace." 

In  each  of  these  instances  the  use  of  interstate  trans- 
portation was  necessary  to  the  accomplishment  of  harm- 
ful results.  In  other  words,  although  the  power  over 
interstate  transportation  was  to  regulate,  that  could  only 
be  accomplished  by  prohibiting  the  use  of  the  facilities  of 
interstate  commerce  to  effect  the  evil  intended. 

This  element  is  wanting  in  the  present  case.  The  thing 
intended  to  be  accomplished  by  this  statute  is  the  denial 
of  the  facilities  of  interstate  commerce  to  those  manufac- 
turers in  the  States  who  employ  children  within  the 
prohibited  ages.    The  act  in  its  effect  does  not  regulate 
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transportation  among  the  States,  but  aims  to  standardize 
the  ages  at  which  children  naay  be  employed  in  mining  and 
mianufacturing  within  the  States.  The  goods  shipped  are 
of  themselves  hannless.  The  act  permits  them  to  be 
freely  shipped  after  thirty  days  from  the  time  of  their 
removal  from  the  factory.  When  offered  for  shipment, 
and  before  transportation  begins,  the  labor  of  their 
production  is  over,  and  the  mere  fact  that  they  were 
intended  for  interstate  commerce  transportation  does  not 
make  their  production  subject  to  federal  control  under 
the  commerce  power. 

Commerce  ''consists  of  tntercoiu'se  and  traffic  .  .  . 
and  includes  the  transportation  of  persons  and  property, 
as  well  as  the  purchase,  sale  and  exchange  of  contunodities." 
The  making  of  goods  and  the  mining  of  coal  are  not  com- 
merce, nor  does  the  fact  that  these  things  are  to  be  after- 
wards shipped  or  used  in  interstate  commerce,  make 
their  production  a  part  thereof.  DeLawarey  Lackawanna 
cfc  Western  R.  R.  Co.  v.  Yurkonis,  238  U.  S.  439. 

Over  interstate  transportation,  or  its  incidents,  the 
regulatory  power  of  Congress  is  ample,  but  the  production 
of  articles,  intended  for  interstate  contunerce,  is  a  matter 
of  local  regulation. 

"When  the  commerce  begins  is  determined,  not  by  the 
character  of  the  commodity,  nor  by  the  intention  of  the 
owner  to  transfer  it  to  another  state  for  sale,  nor  by  his 
preparation  of  it  for  transportation,  but  by  its  actual  de- 
livery to  a  common  carrier  for  transportation,  or  the 
actual  commencement  of  its  transfer  to  another  state." 
(Mr.  Justice  Jackson  in  In  re  Green,  52  Fed.  Rep.  113.) 
This  principle  has  been  recognized  often  in  this  court. 
Coe  V.  Errol,  116  U.  S.  517;  Bacon  v.  lUinois,  227  U.  S. 
504,  and  cases  cited.  If  it  were  otherwise,  all  nmnufacture 
intended  for  interstate  shipment  would  be  brought  imder 
federal  control  to  the  practical  exclusion  of  the  authority 
of  the  States,  a  result  certainly  not  contemplated  by  the 
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framers  of  the  Constitution  when  they  vested  in  Congress 
the  authority  to  regulate  commerce  among  the  States. 
Kidd  V.  Pearson,  128  U.  S.  1,  21. 

It  is  further  contended  that  the  authority  of  Congress 
may  be  exerted  to  control  interstate  commerce  in  the  ship- 
ment of  child-made  goods  because  of  the  effect  of  the 
circulation  of  such  goods  in  other  States  where  the  evil 
of  this  class  of  labor  has  been  recognized  by  local  legisla- 
tion, and  the  right  to  thus  employ  child  labor  has  been 
more  rigorously  restrained  than  in  the  State  of  production. 
In  other  words,  that  the  unfair  competition,  thus  engen- 
dered, may  be  controlled  by  closing  the  channels  of 
interstate  commerce  to  manufacturers  in  those  States 
where  the  local  laws  do  not  meet  what  Congress  deems 
to  be  the  more  just  standard  of  other  States. 

There  is  no  power  vested  in  Congress  to  require  the 
States  to  exercise  their  police  power  so  as  to  prevent  pos- 
sible unfair  competition.  Many  causes  may  cooperate 
to  give  one  State,  by  reason  of  local  laws  or  conditions, 
an  economic  advantage  over  others.  The  Commerce 
Clause  was  not  intended  to  give  to  Congress  a  general 
authority  to  equalize  such  conditions.  In  some  of  the 
States  laws  have  been  passed  fixing  minimum  wages  for 
women,  in  others  the  local  law  regulates  the  hours  of 
labor  of  women  in  various  employments.  Business  done 
in  such  States  may  be  at  an  economic  disadvantage  when 
compared  with  States  which  have  no  such  regulations; 
surely,  this  fact  does  not  give  Congress  the  power  to 
deny  transportation  in  interstate  commerce  to  those  who 
cany  on  business  where  the  hours  of  labor  and  the  rate 
of  compensation  for  women  have  not  been  fixed  by 
a  standard  in  use  in  other  States  and  approved  by 
Congress. 

The  grant  of  power  to  Congress  over  the  subject  of 
interstate  commerce  was  to  enable  it  to  regulate  such 
commerce,  and  not  to  give  it  authority  to  control  the 
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States  in  their  exercise  of  the  police  power  over  local 
trade  and  manufacture. 

The  grant  of  authority  over  a  purely  federal  matter 
was  not  intended  to  destroy  the  local  power  always  ex- 
isting and  carefully  reserved  to  the  States  in  the  Tenth 
Amendment  to  the  Constitution. 

Police  regulations  relating  to  the  internal  trade  and 
affairs  of  the  States  have  been  uniformly  recognized  as 
within  such  control.  "Thb,"  said  this  court  in  United 
Siaies  v.  Dewitt,  9  Wall.  41,  45,  "has  been  so  friequently 
declared  by  this  court,  results  so  obviously  from  the 
terms  of  the  Constitution,  and  has  been  so  fully  ex- 
plained and  supported  on  former  occasions,  that  we 
think  it  unnecessary  to  enter  again  upon  the  discus- 
sion." See  Keller  v.  Untied  States,  213  U.  S.  138,  144, 
145,  146.  Cooley's  Constitutional  Lisfxitations,  7tii  ed., 
p.  11. 

In  the  judgment  which  established  the  broad  power 
of  Congress  over  interstate  commerce.  Chief  Justice 
Marshall  said  (9  Wheat.  203):  ''They  [inspection  laws] 
act  upon  the  subject  before  it  becomes  an  article  of 
foreign  commerce,  or  of  conmierce  among  the  states,  and 
prepare  it  for  that  purpose.  They  form  a  portion  of  that 
immense  mass  of  l^islation,  which  embraces  everything 
within  the  territory  of  a  state,  not  surrendered  to  the 
general  govenunent;  all  which  can  be  most  advantag- 
eously exercised  by  the  states  themselves*  Inspection 
laws,  quarantine  laws,  health  laws  of  every  description, 
as  well  as  laws  for  regulating  the  internal  commerce  of  a 
state,  and  those  which  respect  turnpike-roads,  ferries, 
&c.,  are  component  parts  of  this  mass." 

And  in  Dartmovih  CoUege  v.  Woodward,  4  Wheat.  518, 
629,  the  same  great  judge  said: 

''That  the  framers  of  the  constitution  did  not  intend 
to  restrain  the  states  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal  government,  and  that 
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the  instrument  they  have  given  us  is  not  to  be  so  con- 
strued may  be  admitted." 

That  there  should  be  limitations  upon  the  right  to 
employ  children  in  mines  and  factories  in  the  interest 
of  their  own  and  the  public  welfare,  all  will  admit.  That 
such  employment  is  generally  deemed  to  require  regula- 
tion is  shown  by  the  fact  that  the  brief  of  counsel  states 
that  every  State  in  the  Union  has  a  law  upon  the  subject, 
limiting  the  right  to  thus  employ  children.  In  North 
Carolina,  the  State  wherein  is  located  the  factory  in 
which  the  employment  was  had  in  the  present  case, 
no  child  imder  twelve  years  of  age  is  permitted  to  work. 

It  may  be  desirable  that  such  laws  be  uniform,  but  our 
Federal  Government  is  one  of  enumerated  powers; 
''this  principle,"  declared  Chief  Justice  Man^all  in 
McCuUoch  V.  Maryland,  4  Wheat.  316,  "is  universally 
admitted." 

A  statute  must  be  judged  by  its  natural  and  reasonable 
effect.  Collins  v.  New  Hampshire,  171  U.  S.  30,  33,  34. 
The  control  by  Congress  over  interstate  commerce  can- 
not authorize  the  exercise  of  authority  not  entrusted  to 
it  by  the  Constitution.  Pipe  Line  Cases,  234  U.  S.  548, 
560.  The  maintenance  of  the  authority  of  the  States 
over  matters  purely  local  is  as  essential  to  the  preser- 
vation of  our  institutions  as  is  the  conservation  of  the 
supremacy  of  the  federal  power  in  all  matters  entrusted 
to  the  Nation  by  the  Federal  Constitution. 

In  interpreting  the  Constitution  it  must  never  be  for- 
gotten that  the  Nation  is  made  up  of  States  to  which 
are  entrusted  the  powers  of  local  government.  And  to 
them  and  to  the  people  the  powers  not  expressly  del- 
egated to  the  National  Government  are  reserved.  Lane 
County  V.  Oregon,  7  Wall.  71,  76.  The  power  of  the 
States  to  regulate  their  purely  in^mal  affairs  by  such 
laws  as  seem  wise  to  the  local  authority  is  inherent  and 
has  never  been  surrendered  to  the  general  government. 
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New  York  v.  MUn,  11  Pet.  102,  139;  Slaughter  House 
Cases,  16  Wall.  36,  63;  Kidd  v.  Pearson,  supra.  To  sus- 
tain this  statute  would  not  be  in  our  judgment  a  recog- 
nition of  the  lawful  exertion  of  congressional  authority 
over  interstate  commerce,  but  would  sanction  an  in- 
vasion by  the  federal  power  of  the  control  of  a  matter 
purely  local  in  its  character,  and  over  which  no  authority 
has  been  delegated  to  Congress  in  conferring  the  power 
to  regulate  conunerce  among  the  States. 

We  have  neither  authority  nor  disposition  to  question 
the  motives  of  Congress  in  enacting  this  le^Iation. 
The  purposes  intended  must  be  attained  consbtently 
with  constitutional  limitations  and  not  by  an  invasion  of 
the  powers  of  the  States.  This  court  has  no  more  impor- 
tant function  than  that  which  devolves  upon  it  the  obli- 
gation to  preserve  inviolate  the  constitutional  limitations 
upon  the  exercise  of  authority,  federal  and  state,  to  the  end 
that  each  may  continue  to  discharge,  harmoniously  with 
the  other,  the  duties  entrusted  to  it  by  the  Constitution. 

In  oiu*  view  the  necessary  effect  of  this  act  is,  by  means 
of  a  prohibition  against  the  movement  in  interstate 
commerce  of  ordinary  commercial  commodities,  to  reg- 
ulate the  hours  of  labor  of  children  in  factories  and  mines 
within  the  States,  a  purely  state  authority.  Thus  the 
act  in  a  twofold  sense  is  repugnant  to  the  Constitution. 
It  not  only  transcends  the  authority  delegated  to  Con- 
gress over  commerce  but  also  exerts  a  power  as  to  a  purely 
local  matter  to  which  the  federal  authority  does  not 
extend.  The  far  reaching  result  of  upholding  the  act 
cannot  be  more  plainly  indicated  than  by  pointing  out 
that  if  Congress  can  thus  regulate  matters  entrusted  to 
local  authority  by  prohibition  of  the  movement  of  com- 
modities in  interstate  commerce,  all  freedom  of  com- 
merce will  be  at  an  end,  and  the  power  of  the  States  over 
local  matters  may  be  eliminated,  and  thus  our  system  of 
govermnent  be  practically  destroyed. 
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For  these  reasons  we  hold  that  this  law  exceeds  the 
constitutional  authority  of  Congress.  It  follows  that 
the  decree  of  the  District  Court  must  be 

Affirmed. 

Mb.  Justice  Holmes,  dissenting. 

The  single  question  in  this  case  is  whether  Congress 
has  power  to  prohibit  the  shipment  in  interstate  or  for- 
eign commerce  of  any  product  of  a  cotton  mill  situated 
in  the  United  States,  in  which  within  thirty  days  before 
the  removal  of  the  product  children  imder  fourteen  have 
been  employed,  or  children  between  fourteen  and  sixteen 
have  been  employed  more  than  eight  hours  in  a  day,  or 
more  than  six  days  in  any  week,  or  between  seven  in  the 
evening  and  six  in  the  morning.  The  objection  urged 
against  the  power  is  that  the  States  have  exclusive  con- 
trol over  their  methods  of  production  and  that  Congress 
cannot  meddle  with  them,  and  taking  the  proposition 
in  the  sense  of  direct  intermeddling  I  agree  to  it  and 
suppose  that  no  one  denies  it.  But  if  an  act  is  within  the 
powers  specifically  conferred  upon  Congress,  it  seems  to 
me  that  it  is  not  made  any  less  constitutional  because 
of  the  indirect  effects  that  it  may  have,  however  obvious 
it  may  be  that  it  will  have  those  effects,  and  that  we  are 
not  at  liberty  upon  such  grounds  to  hold  it  void. 

The  first  step  in  my  ai^ument  is  to  make  plab  what 
no  one  is  likely  to  dilute — that  the  statute  in  question 
is  within  the  power  expressly  given  to  Congress  if  con«^ 
sidered  only  as  to  its  immediate  effects  and  that  if  invalid 
it  is  so  only  upon  some  collateral  groimd.  The  statute 
coilfiBes  itself  to  prohibiting  the  carriage  of  certain  goods 
in  interstate  or  foreign  commerce.  Congress  is  given 
power  to  regulate  such  commerce  in  imqualified  terms. 
It  would  not  be  argued  today  that  the  power  to  regu- 
late does  not  include  the  power  to  prohibit.  Regulation 
means  the  prohibition  of  something,  and  when  interstate 
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conunerce  is  the  matter  to  be  regulated  I  cannot  doubt 
that  the  regulation  may  prohibit  any  part  of  such  com- 
merce that  Congress  sees  fit  to  forbid.  At  all  events  it 
is  established  by  the  Lottery  Case  and  others  that  have 
followed  it  that  a  law  is  not  beyond  the  regulative  power 
of  Congress  merely  because  it  prohibits  certain  transpor- 
tation out  and  out.  Ctiampion  v.  AmeSf  188  U.  S.  321, 
355,  359,  et  seq.  So  I  repeat  that  this  statute  in  its  im- 
mediate operation  is  clearly  within  the  Congress's  con- 
stitutional power. 

The  question  then  is  narrowed  to  whether  the  exer- 
cise of  its  otherwise  constitutional  power  by  Congress 
can  be  pronoimced  unconstitutional  because  of  its  pos- 
sible reaction  upon  the  conduct  of  the  States  in  a  mattei- 
upon  which  I  have  admitted  that  they  are  free  from 
direct  control.  I  should  have  thought  that  that  matter 
had  been  disposed  of  so  fully  as  to  leave  no  room  for 
doubt.  I  should  have  thought  that  the  most  conspicuous 
decisions  of  this  Court  had  made  it  clear  that  the  power 
to  regulate  commerce  and  other  constitutional  powers 
could  not  be  cut  down  or  qualified  by  the  fact  that  it 
might  interfere  with  the  carrying  out  of  the  domestic 
policy  of  any  State. 

The  manufacture  of  oleomargarine  is  as  much  a  matter 
of  state  regulation  as  the  manufacture  of  cotton  cloth. 
Congress  levied  a  tax  upon  the  compound  when  colored 
so  as  to  resemble  butter  that  was  so  great  as  obviously 
to  prohibit  the  manufacture  and  sale.  In  a  very  elaborate 
discussion  the  present  Chief  Justice  excluded  any  inquiry 
into  the  purpose  of  an  act  which  apart  from  that  purpose 
was  within  the  power  of  Congress.  McCray  v.  United 
States,  195  U.  S.  27.  As  to  foreign  commerce  see  Weber  v. 
Freed,  239  U.  S.  325,  329;  Brolan  v.  United  States,  236 
U.  S.  216,  217;  Buttfield  v.  Stranahan,  192  U.  S,  470. 
Fifty  years  ago  a  tax  on  state  banks,  the  obvious  purpose 
and  actual  effect  of  which  was  to  drive  them,  or  at  least 


HAMMER  V.  DAGENHART.  279 

261.  HoLMSS,  J.,  dissenting. 

their  circulation,  out  of  existence,  was  sustained,  although 
the  result  was  one  that  Congress  had  no  constitutional 
power  to  require.  The  Court  made  short  work  of  the 
argument  as  to  the  purpose  of  the  act.  ''The  judicial 
cannot  prescribe  to  the  l^islative  department  of  the 
government  limitations  upon  the  exercise  of  its  acknowl- 
edged powers."  Veam  Bank  v.  Fenno,  8  Wall.  533. 
So  it  well  might  have  been  argued  that  the  corporation 
tax  was  intended  \mder  the  guise  of  a  revenue  measure  to 
secure  a  control  not  otherwise. belonging  to  Congress,  but 
the  tax  was  sustained,  and  the  objection  so  far  as  noticed 
was  disposed  of  by  citing  McCray  v.  United  States.  Flint 
V.  Stone  Tracy  Co.^  220  U.  S.  107.  Arid  to  come  to  cases 
upon  interstate  commerce,  notwithatanding  United  States 
V.  E.  C.  Knight  Co.,  156  U.  S.  1,  the  Sherman  Act  has 
been  made  an  instrument  for  the  breaking  up  of  com- 
binations in  restraint  of  trade  and  monopolies,  using  the 
power  to  regulate  commerce  as  a  foothold,  but  not  pro- 
ceeding because  that  commerce  was  the  end  actually  in 
mind.  The  objection  that  the  control  of  the  States  over 
production  was  interfered  with  was  urged  again  and  again 
but  always  in  vain.  Standard  OH  Co.  v.  United  States, 
221  U.  S.  1,  68, 69.  United  States  v.  American  Tobacco  Co., 
221  U.  S.  106,  184.  Hoke  v.  United  States,  227  U.  S.  308, 
321,  322.  See  finally  and  especially  Seven  Cases  of  Eck- 
man's  Alterative  v.  United  States,  239  U.  S.  510,  514,  515. 
The  Pure  Food  and  Drug  Act  which  was  sustained  in 
Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  45,  with  the 
intimation  that  ''no  trade  can  be  carried  on  between  the 
States  to  which  it  [the  power  of  Congress  to  regulate 
commerce]  does  not  extend,"  57,  applies  not  merely  to 
articles  that  the  changing  opinions  of  the  time  condemn 
as  intrinsically  harmful  but  to  others  innocent  in  them- 
selves, simply  on  the  groimd  that  the  order  for  them  was 
induced  by  a  preliminary  fraud.  Weeks  v.  United  States, 
245  U.  S.  618.    It  does  not  matter  whether  the  supposed 
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evil  precedes  or  follows  the  transportation.  It  is  enough 
that  in  the  opinion  of  Congress  the  transportation  en<- 
courages  the  evil.  I  may  add  that  in  the  cases  on  the 
so-called  White  Slave  Act  it  was  established  that  the 
means  adopted  by  Congress  as  convenient  to  the  exercise 
of  its  power  mi^t  have  the  character  of  police  regula- 
tions. Hoke  V.  United  States,  227  U.  S.  308,  323.  Cam- 
ineUi  v.  United  States,  242  U.  S.  470,  492.  In  Clark  Dis- 
tilling  Co.  v.  Western  Maryland  Ry.  Co.,  242  U.  S.  311, 
328,  Leisy  v.  Hardin,  135  U.  S.  100,  108,  is  quoted  with 
seeming  approval  to  the  effect  that  '*a  subject  matter 
which  has  been  confided  exclusively  to  Congress  by  the 
Constitution  is  not  within  the  jmisdiction  of  the  police 
power  of  the  State,  unless  placed  there  by  congressional 
action."  I  see  no  reason  for  that  proposition  not  apply-y 
ing  here. 

The  notion  that  prohibition  is  any  less  prohibition  when 
applied  to  things  now  thought  evil  I  do  not  imderstand. 
But  if  there  is  any  matter  upon  which  civilized  countries 
have  agreed — ^far  more  unanimously  than  they  have  with 
regard  to  intoxicants  and  some  other  matters  over  which 
this  country  is  now  emotionally  aroused — ^it  is  the  evil  of 
premat\u*e  and  excessive  child  labor.  I  should  have 
thougiht  that  if  we  were  to  introduce  our  own  moral 
conceptions  where  in  my  opinion  they  do  not  belong,  this 
was  preeminently  a  case  for  upholding  the  exercise  of 
all  its  powers  by  the  United  States. 

But  I  had  thought  that  the  propriety  of  the  exercise 
X){  a  power  admitted  to  exist  in  some  cases  was  for  the  con- 
sideration of  Congress  alone  and  that  this  Court  always 
had  disavowed  the  right  to  intrude  its  judgment  upon 
questions  of  policy  or  morals.  It  is  not  for  this  Court 
to  pronounce  when  prohibition  is  necessary  to  regulation 
if  it  ever  may  be  necessary — ^to  say  that  it  is  permissible 
as  against  strong  drink  but  not  as  against  the  product  of 
ruined  lives. 
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The  act  does  not  meddle  with  anything  belonging  to 
the  States.  They  may  regulate  their  internal  affairs  and 
their  domestic  commerce  as  they  like.  But  when  they 
seek  to  send  their  products  across  the  state  line  they  are 
no  longer  within  their  rights.  If  there  were  no  Constitu- 
tion and  no  Congress  their  power  to  cross  the  line  would 
depend  upon  their  neighbors.  Under  the  Constitution 
such  commerce  belongs  not  to  the  States  but  to  Congress 
to  regulate.  It  may  carry  out  its  views  of  public  policy 
whatever  indirect  c^ect  they  may  have  upon  the  activ- 
ities of  the  States.  Instead  of  being  encountered  by  a 
prohibitive  tariff  at  her  boundaries  the  State  encounters 
the  public  policy  of  the  United  States  which  it  is  for  Con* 
gress  to  express.  The  public  policy  of  the  United  States 
is  shaped  with  a  view  to  the  benefit  of  the  nation  as  a 
whole.  If,  as  has  been  the  case  within  the  memory  of  men 
still  living,  a  State  should  take  a  different  view  of  the  pro- 
priety of  sustaining  a  lottery  from  that  which  generally 
prevails,  I  cannot  believe  that  the  fact  would  require  a 
different  decision  from  that  reached  in  Champion  v.  Ames. 
Yet  in  that  case  it  would  be  said  with  quite  as  much 
force  as  in  this  that  Congress  was  attempting  to  inter- 
meddle with  the  State's  domestic  affairs.  The  national 
welfare  as  understood  by  Congress  may  require  a  differ- 
ent attitude  within  its  sphere  from  tiiat  of  some  self- 
seeking  State.  It  seems  to  me  entirely  constitutional  for 
Congress  to  enforce  its  understanding  by  all  the  means 
at  its  command. 

Mr.  Justice  McEenna,  Mr.  Justice  Brandeis  and 
Mr.  Justice  Clarke  concur  in  this  opinion. 
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UNION  PACIFIC  RAILROAD  COMPANY  v. 
BOARD  OF  COUNTY  COMMISSIONERS  OF 
THE  COUNTY  OF  WELD,  STATE  OF  COLO- 
RADO, ET    AL. 

APPEAL  FROli  AMD  CEBTIORABI  TO  IHE  CIKCUIT  COUBT  OF 
APPEAIA  FOB  TOE  EIGHTH  CIBCUiT. 

No.  22.    Argoed  November  15,  1916.— Decided  June  3,  1018. 

An  ajupeal  does  not  lie  to  this  court  from  an  order  of  the  Circuit  Court 
of  Appeals  which  merely  affirms,  on  interiocutory  appeal,  an  order 
of  the  District  Court  refusing  a  preliminaiy  injunction,  even  where 
the  decisions  below  were  rested  on  the  ground  of  adequate  legal 
remedy,  which  mi^t  have  been  made  the  basis  for  a  final  dimuMwal 
ofthebilL 

A  certiorari  may  issue  under  Jud.  Code,  §  262,  to  review  an  interlocu- 
tory judgment  of  the  Circuit  Court  of  Appeals  which,  because  the 
case  is  of  a  land  ultimately  appealable,  is  not  subject  to  certiorari 
under  §240. 

Decision  of  an  application  for  certiorari  having  been  pos^ned  to  the 
hearing  of  the  appeal  which  was  also  taken,  and  the  appeal  being 
found  without  jurisdiction,  the  certiorari,  in  this  case,  is  granted  and 
the  record  on  appeal  is  treated  as  the  return  to  the  writ. 

Equity  has  jurisdiction  to  enjoin  the  collection  of  ill^pally  discrimi- 
natory taxes,  where  the  existence  of  an  adequate  and  complete 
remedy  at  law  is  doubtful. 

Where  th  e  1^^  remedy  by  paying  the  taxes  and  suing  to  recover  bade 
necessitates  separate  actions  against  several  school  districts  and 
towns,  it  will  not  displace  the  equitaUe  remedy  by  injunction  in 
one  suit. 

Sectbn  5750,  Colorado  Rev.  Stats.,  1908,  provided  a  plain,  adequate 
and  complete  legal  remedy  in  cases  of  illegal  taxes  by  requiring  the 
Board  of  County  CommissioneTS  to  refund  than  when  paid  and  by 
conferring  impliedly  on  the  taxpayer  a  right  to  recover  than  though 
levied  for  state,  school  district  and  town,  as  well  as  for  county,  pur- 
poses by  one  action  against  the  Board ;  but,  in  view  of  later  provisions 
of  Laws,  1913,  c.  134,  §  5,  the  effect  of  which  has  not  been  deter- 
mined by  the  state  supreme  court  and  which  mi^t  be  construed  as 
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prohibiting  the  Board  from  refunding  without  the  approval  of  the 
State  Tax  Commission  and  as  withdrawing  the  rig^t  of  action 
against  the  Board  where  the  Commission  disapproves,  held,  that 
the  existence  of  an  adequate  legal  remedy  is  so  uncertain  and  de- 
batable that  jurisdiction  in  a  suit  for  an  injunction  could  not  prop-, 
erly  be  declined. 
217  Fed.  Rep.  540;  222  id.  651,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  C.  C.  Dorsey,  with  whom  Mr.  N.  H.  Loomis  was 
on  the  briefs,  for  appellant  and  petitioner. 

Mr.  Charles  F.  Tew  for  appellees  and  respondents. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court. 

This  is  a  suit  by  the  Union  Pacific  Railroad  Company 
to  enjoin  the  collection  of  a  portion  of  the  taxes  levied  on 
its  property  in  Weld  County,  Colorado,  in  a  particular 
year,  the  gravamen  of  the  complaint  being  that  the  com- 
pany's property  was  assessed  at  one-third  of  its  value, 
while  most  of  the  other  property  was  assessed  at  one-fifth 
and  some  not  at  all,  and  that  this  operated  to  place  an 
undue  burden  of  taxation  on  the  company  contrary  to  the 
constitution  and  laws  of  the  State  and  to  the  due  process 
and  equal  protection  clauses  of  the  Fourteenth  Amend- 
ment. A  portion  of  the  taxes  was  conceded  to  be  valid 
and  was  paid.  The  portion  in  dispute  amoimts  to 
$31,127.37.  An  application  for  a  temporary  injimction, 
submitted  on  affidavits  and  other  proofs,  was  denied  by 
the  District  Court,  and  that  interlocutory  order  was  af- 
firmed by  the  Circuit  Court  of  Appeals,  217  Fed.  Rep.  540; 
222  Fed.  Rep.  651,  both  courts  being  of  opinion  that  relief 
by  injunction  was  not  admissible  because  there  was  a 
plain,  adequate  and  complete  remedy  at  law.   While  that 
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view  mi^t  have  resulted  in  a  final  decree  diRmiflsing  the 
bill,  such  a  decree  was  neither  entered  in  the  District 
Court  nor  directed  by  the  Circuit  Court  of  Appeals.  In 
other  words,  an  amendment  of  the  bill  and  further  pro- 
ceedings were  not  precluded. 

An  appeal  to  this  court  from  the  affirmance  of  the  Dis- 
trict Court's  interlocutory  order  was  allowed,  but  the  ap- 
peal is  without  statutory  sanction  and  must  be  dismissed. 
Anticipating  that  this  might  be  so,  the  company  presented 
a  petition  for  a  writ  of  certiorari  imder  §  262  of  the  Judi- 
cial Code  (see  McCleOanv.  Carland,  217  U.  S.  268;  United 
States  V.  BeaUy,  232  U.  S.  463,  467;  Meeker  v.  Lehigh  Voir 
ley  R.  R.  Co.,  234  U.  S.  749),  consideration  of  which  was 
postponed  to  the  hearing  on  the  appeal.  We  now  grant 
the  petition  and  treat  the  record  on  the  appeal  as  the  re- 
turn to  the  writ.  See  FarreU  v.  O'Brien,  199  U.  S.  89, 101 ; 
Whitesmith  Music  Co.  v.  ApoUo  Co.,  209  U.  S.  1,  8. 

For  many  years  the  revenue  laws  of  Colorado  have 
contained  a  section^  imposing  on  the  board  of  county 
commissioners  ''in  all  cases"  the  duty  of  refunding  to  the 
tasq)ayer  "without  abatement  or  discount"  "any  tax,  in- 
terest or  costs,  or  any  portion  thereof, "  which  is  foimd  to 
have  been  "erroneous  or  ille^",  and  by  a  necessary 
implication  conferring  on  him  a  correlative  and  sub- 
stantive right  to  have  the  same  so  refimded.  Laws  1870, 
p.  123,  §  106;  2  Mills  Ann.  Stats.,  §6463;  Laws  1902, 
c.  3,  §  202;  Rev.  Stats.  1908,  §  6750;  Price  v.  Kramer,  4 
Colorado,  546,  565;  Woodward  v.  EUsworth,  4  Colorado, 
580,  581;  HalleU  v.  Arapahoe  County,  40  Colorado,  308, 
318;  Bent  County  v.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co., 

^".  .  .  and  in  all  cases  where  any  person  shall  pay  any  tax, 
interest  or  costs,  or  any  portion  thereof,  that  shall  thereafter  be  found 
to  be  erroneous  or  illegal,  whether  the  same  be  owing  to  erroneous 
assessment,  to  improper  or  irregular  levying  of  the  tax,  or  clerical  or 
other  errors  or  irregularities,  the  board  of  county  commissionerB  shall 
refund  the  same  without  abatement  or  discount  to  the  taxpayer." 
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52  Colorado,  609, 612-614.  If  that  section  is  still  in  force, 
unqualified  and  unmodified,  the  conclusion  below  that  in 
this  case  there  is  a  plain,  adequate  and  complete  remedy 
at  law,  and  therefore  that  relief  by  injunction  is  not  ad- 
missible, is  fully  sustained  by  our  decisions.  Singer  Sew- 
ing  Machine  Co.  v.  Benedict,  229  U.  S.  481,  and  cases 
there  cited;  Pittsburg,  etc.,  Ry.  Co.  v.  Board  of  Public 
Works,  172  U.  S.  32;  Arkansas  Building  it  Loan  Assn.  v. 
Madden,  175  U.  S.  269;  Raymond  v.  Chicago  Union  Trac- 
tion Co.,  207  U.  S.  20,  38;  Johnson  v.  Wells,  Fargo  &  Co., 
239  U.  S.  234,  243;  Greene  v.  Louismlle  &  Interurban  R.  R. 
Co.,  244  U.  S.  499,  519. 

That  the  taxes  were  levied  for  state,  school  district  and 
town,  as  well  as  for  coimty,  purposes  is  not  material;  for 
it  is  apparent  from  the  Colorado  statutes  and  decisions 
that  the  section  covers  broadly  the  whole  of  the  tax  that 
is  found  to  have  been  erroneous  or  illegal,  regardless  of 
the  purpose  for  which  it  was  levied  and  placed  on  the 
county  tax  roll.  And  it  also  is  immaterial  that  the  taxes 
were  made  a  lien  on  the  company's  real  property,  for 
the  lien  would  be  effectually  removed  by  paying  them 
and  suing  to  recover  back  the  money.  Alien  v.  PuUman^s 
Palace  Car  Co.,  139  U.  S.  658,  661;  Arkansas  Building 
&  Loan  Assn.  v.  Madden,  supra,  273. 

Whether  the  section  named  is  still  in  force,  unqualified 
and  unmodified,  is  the  important  question.  If  not  in 
force,  a  single  action  at  law  would  not  suffice,  for  then 
it  would  be  necessary  to  bring  a  separate  action  against 
each  of  several  school  districts  and  towns  for  its  part  of 
the  tax.  See  Raymond  v.  Chicago  Union  Traction  Co., 
supra,  pp.  39-40.  And  if  the  section  has  been  so  qualified 
and  modified  that  the  continued  existence  of  the  right 
originally  conferred  on  the  taxpayer  is  involved  in  un- 
certainty, an  essential  element  of  the  requisite  remedy 
at  law  is  wanting;  for  as  this  court  has  said, ''  It  is  a  settled 
principle  of  equity  jurisprudence  that,  if  the  remedy  at 
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law  be  doubtful,  a  court  of  equity  will  not  decline  cogni- 
zance of  the  suit.  .  .  .  Where  equity  can  give  relief 
plaintifif  ought  not  to  be  compelled  to  speculate  upon  the 
chance  of  his  obtaining  relief  at  law."  Davis  v.  Wakelee, 
156  U.  S,  680,  688. 

In  1911  Colorado  established  a  state  tax  commission 
and  conferred  on  it  extensive  supervisoiy  powers  over  the 
administration  of  the  revenue  laws  of  the  State,  including 
the  acts  of  assessors  and  boards  of  county  commissioners. 
Laws  1911,  c.  216.  And  in  1913,  before  the  present  suit 
was  begun,  the  State  adopted  a  statute  extending  the 
powers  of  the  commission  and  repealing  ''all  acts  or  parts 
of  acts  in  conflict"  therewith.  Laws  1913,  c.  134.  The 
fifth  section  of  that  act  sajrs: 

''No  abatement,  rebate  or  refimd  of  taxes  shall  be  al- 
lowed by  the  coimty  commissioners,  xmless  a  hearing 
shall  be  had  thereon  and  a  notice  of  such  hearing  and  an 
opportimity  to  be  present  being  [be]  first  given  to  the 
assessor,  and  in  case  any  abatement,  rebate  or  refimd  of 
taxes  shall  be  recommended  by  said  county  consmis- 
sioners,  they  shall  certify  to  the  Colorado  Tax  Com- 
mission their  findings,  giving  the  amount  of  such  abate- 
ment, rebate  or  refund,  and  their  reasons  therefor,  and 
such  abatement,  rebate  or  refimd  shall  become  effective 
upon  the  endorsement  thereon  of  the  approval  of  the 
Colorado  Tax  Commission  and  in  case  the  said  Colorado 
Tax  Commission  shall  disapprove  the  recommendations 
of  the  coimty  conmiissioners,  they  shall  endorse  their 
disapproval  thereon  and  return  it  to  the  county  com- 
missioners with  a  statement  of  their  reasons  therefor  and 
no  abatement,  rebate  or  refimd  of  taxes  shall  be  allowed 
by  the  said  board  of  county  commissioners  if  the  applica- 
tion is  disapproved  by  the  said  Colorado  Tax  Commission." 

Counsel  differ  widely  respecting  the  effect  of  this  stat- 
ute on  the  earlier  section  (§  5750,  Rev.  Stats.  1908)  and 
on  the  substantive  right  given  by  it  to  have  an  erroneous 
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or  illegal  tax  refunded.  On  the  one  hand  it  is  said  that 
neither  the  earlier  section  nor  the  right  thereby  conferred 
is  in  any  wise  affected,  and  that  one  paying  an  erroneous 
or  illegal  tax  still  may  call  on  the  county  board  to  ref imd 
it  and,  if  the  application  be  refused,  has  a  right  of  action 
to  compel  the  board  to  refund.  On  the  other  hand,  it  is 
said  that  the  new  statute  qualifies  and  modifies  the  ear- 
lier section  by  restricting  the  power  and  duty  of  the  coimty 
board  to  refimd  to  instances  in  which  the  state  tax  com- 
mission approves  the  application,  and  that  the  correlative 
right  of  the  taxpayer  imder  the  earlier  section — the  right 
impliedly  arising  out  of  the  duty  imposed  on  the  county 
board — ^is  qualified  and  modified  accordingly;  in  other 
words,  that  the  new  statute  prohibits  any  refimding  of 
taxes  by  the  coimty  board  save  in  instances  having  the 
approval  of  the  state  commission  and  that  in  other  in- 
stances it  operates  to  withdraw  from  the  taxpayer  all  right 
of  action  against  the  county  board  imder  the  earlier  section. 

An  examination  of  the  new  statute  shows  that  the  con- 
troversy just  outlined  is  not  without  some  real  basis  and 
that  its  solution  is  not  free  from  difficulty.  The  question 
is  piirely  one  of  state  law,  and,  so  far  as  we  are  advised, 
the  Supreme  Court  of  the  State  has  not  passed  on  or  con- 
sidered it.  A  ruling  by  us  on  the  question  would  neither 
settle  it  for  that  court  nor  be  binding  in  an  action  to  re- 
cover the  tax  if  paid.  In  these  circxunstances  it  cannot 
be  said  that  the  company  certainly  or  plainly  has  an  ade- 
quate and  complete  remedy  at  law.  On  the  contrary, 
the  existence  of  such  a  remedy  is  debatable  and  imcertain. 
And  this  being  so,  the  situation  is  not  one  in  which  cogni- 
zance of  the  present  suit  properly  can  be  declined.     * 

With  the  question  of  equitable  jurisdiction  out  of  the 
way,  the  District  Court  should  dispose  of  the  application 
for  a  temporary  injunction  on  the  merits  and  otherwise 
proceed  with  the  suit  in  regular  course.  The  controverted 
questions  of  fact  arising  on  that  application  have  not  been 
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considered  by  us  and  we  intonate  no  opinion  respecting 
them.    Such  questions  are  rarely,  if  ever,  regarded  as 
properly  subject  to  examination  here  on  writ  of  certiorari. 
Appeal  dUmisaed;  ceriiarari  granted,  record  on  appeal 
to  stand  as  return  to  writ;  decrees  below  reversed  and 
cause  remanded  to  the  District  Court  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


-•••- 


JEFERSON  ET  AL.  v.  FINK  ET  AL.,  ADMINISTRA- 
TORS OF  SEVERS,  ET  AL. 

BBBOR  TO  THB  SUPREME  COURT  OF  TBE   STATE  OF 

OKLAHOMA. 

No.  242.    Argued  March  22,  25,  1918.— Dedded  June*  3,  1018. 

The  policy  and  legiskition  of  Congress  respecting  the  descent  of  Indian 
allotments,  particularly  in  the  Five  Civiliied  Tribes,  reviewed. 

An  allotment  made  under  the  Supplemental  Creek  Agre^nent  (Act 
of  June  30, 1902,  o.  1323,  32  Stat.  500),  before  the  admission  of  the 
State  of  Oklahoma,  to  a  Creek  Freedman  who  died  after  the  State's 
admission,  descends  (as  among  claimants  who  are  all  members  of 
the  Creek  Tribe)  according  to  the  law  of  that  State. 

The  Oklahoma  Rnahling  Act  of  June  16,  1906,  substituted  in  this 
respect  the  kiw  of  the  State— i.  e.,  the  law  of  the  Territory  of  Ok- 
lahoma as  extended  to,  and  as  it  mi^t  be  changed  by,  the  State — for 
the  law  of  Arkansas,  Mansfield's  Digest,  c.  49,  Tdiich  had  been 
adopted  provisionally  in  the  Supidemental  Agreement  (§  6)  and  in 
prior  acts;  and  this  substitution  is  recognized  by  the  Act  of  May  27, 
1908,  c.  199,  35  Stat.  312,  §  9. 

In  designating  the  Arkansas  law  as  the  rule  of  descent,  the  Supide- 
n^ental  Agreement  was  not  intended  and  did  not  operate  to  confer 
any  vested  right  of  inheritance  in  respect  of  allotments  made  and 
deeded  while  such  designation  remained  in  force. 

A  prospective  heir  acquires  no  vested  right  in  the  land  before  the 
death  of  the  ancestor,  and  the  rules  of  descent  are  subject  to  be 
changed  meanwhile  by  the  kiw-making  power. 

53  Oklahoma,  272,  affirmed. 


JEFFERSON  i\  FINK.  289 

28&  Opinion  of  the  Court. 

Thb  case  is  stated  in  the  opinion. 

Mr.  John  T.  Hays  and  Mr.  James  M.  Hays  for  plaintififs 
in  error. 

Mr.  George  8.  Ramsey ,  with  whom  Mr.  N.  A.  Oibsortj 
Mr.  Joseph  L.  HvU,  Mr.  Edward  H.  Chandler,  Mr.  Farrar 
L.  McCain,  Mr.  Edgar  A.  de  Meules,  Mr.  Mdlcolm  E. 
Rosser,  Mr.  ViUard  Martin  and  Mr.  J.  Berry  King  were 
on  the  brief,  for  defendants  in  error. 

Mr.  John  B.  Campbell,  by  leave  of  court,  filed  a  brief 
as  amicus  curuB. 

Mr.  Justicb  Van  Devanter  delivered  the  opinion  of 
the  court. 

The  title  to  a  Creek  allotment  is  here  in  controvert^. 
The  allotment  was  made  \mder  the  Act  of  March  1,  1901, 
c.  676,  31  Stat.  861,  known  as  the  Original  Creek  Agree- 
ment, and  the  modifying  Act  of  Jime  30,  1902,  c.  1323,  32 
Stat.  500,  known  as  the  Supplemental  Creek  Agreement. 
In  1903  the  usual  tribal  deeds,  approved  by  the  Sec- 
retary of  the  Interior  and  passing  the  fuU  title,  were 
issued  to  the  allottee.  In  Jime,  1908,  she  died  intestate, 
leaving  her  surviving  a  father,  brothers,  and  sisters, 
but  no  mother,  husband  or  issue.  The  survivors,  Hke  the 
allottee,  were  enrolled  members  of  the  tribe,  and  all 
were  freedmen.  In  determining  who  inherited  the  land 
the  courts  below  applied  the  Oklahoma  law  of  descent 
existing  at  the  time  of  the  allottee's  death,  53  Oklahoma, 
272;  and  the  question  for  decision  here  is  whether  imder  the 
legislation  of  Congress  an  Arkansas  law,  theretofore  put 
in  force  in  the  Indian  Territory,  should  have  been  applied. 

When  the  allotment  was  made  and  the  tribal  deeds 
issued  the  land  was  in  the  Indian  Territory,  but  before 
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the  allottee  died  that  Territory  and  the  Territory  of 
Oklahoma  had  become  the  State  of  Oklahoma. 

In  early  times,  when  allotments  in  fee  siix4>le  to  in- 
dividual Indians  were  made  only  occasionally,  there  was 
no  congressional  enactment  prescribmg  who  should  inherit 
allotted  land  on  the  death  of  the  allottee,  and  in  such 
cases  it  was  held  that  while  the  tribal  relation  continued 
the  applicable  rule  of  descent  was  to  be  found  in  the  laws 
and  usages  of  the  tribe,  and  not  in  the  laws  of  the  State 
or  Territory  in  which  the  land  lay.  Jones  v.  Meehan^ 
175  U.  S.  1,  29-32.  In  actual  practice  this  rule  proved 
unsatisfactory,  because  the  tribal  laws  and  usages  were 
generally,  crude  and  often  difficult  of  ascertainment; 
and  so  in  later  allotment  acts  Congress  provided  that  the 
descent  should  be  according  to  the  state  or  territorial  law. 
A  notable  illustration  of  what  came  to  be  the  policy  of 
Congress  on  the  subject  is  foimd  in  the  general  allotment 
Act  of  February  8,  1887,  c.  119,  24  Stat.  388,  the  fifth 
section  of  which  says  that  for  a  designated  period  the 
United  States  will  hold  the  land  in  trust  for  the  allottee, 
''or,  in  case  of  his  decease,  of  his  heirs  according  to  the 
laws  of  the  State  or  Territory  where  such  land  is  located," 
and  at  the  expiration  of  that  period  will  convey  the  same 
in  fee  to  the  allottee,  ''or  his  heirs  as  aforesaid;"  and  also 
"that  the  law  of  descent  and  partition  in  force  in  the 
State  or  Territory  where  such  lands  are  situate  shall 
apply  thereto  after  patents  therefor  have  been  executed 
and  delivered."  True,  that  act  has  no  direct  application 
to  the  lands  of  the  Kve  Civilized  Tribes,  of  which  the 
Creek  tribe  is  one,  but  it  does  throw  much  light  on  what 
was  intended  by  the  subsequent  legislation  relating  to 
the  descent  of  those  lands  when  allotted. 

A  territorial  government  never  was  established  in  the 
Indian  Territory  and  it  never  had  a  territorial  legislature. 
Apart  from  the  tribal  laws  of  the  Indians,  among  which 
were  laws  relating  to  descent  and  distribution,  the  only 
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laws  which  became  operative  there  were  such  as  Con- 
gress enacted  or  put  in  force. 

By  acts  passed  m  1890,  1893,  1897  and  1898,  Congress 
manifested  its  purpose  to  allot  or  divide  in  severalty  the 
lands  of  the  Five  Civilized  Tribes  with  a  view  to  the 
ultimate  creation  of  a  State  embracing  the  Indian  Terri- 
tory; put  in  force  in  the  Territory  several  statutes  of  Ar- 
kansas, including  Chapter  49  of  Mansfield's  Digest  re- 
lating to  descent  and  distribution;  provided  that  those 
statutes  should  apply  to  all  persons  in  the  Territory, 
irrespective  of  race;  and  substantially  abrogated  the 
laws  of  the  several  tribes,  including  those  relating  to 
descent  and  distribution.  Acts  May  2,  1890,  c.  182,  26 
Stat.  81,  §  31;  March  3,  1893,  c.  209,  27  Stat.  645,  §  16; 
June  7,  1897,  c.  3,  30  Stat.  83;  June  28,  1898,  c.  517,  30 
Stat.  495,  §§11  and  26.  This  was  the  situation  when  the 
Act  of  1901,  known  as  the  Original  Creek  Agreement, 
was  adopted.  That  act  in  the  coiu*se  of  providing  for  the 
allotment  in  severalty  of  the  lands  of  the  Creeks  revived 
their  tribal  law  of  descent  and  distribution  by  making  it 
applicable  to  their  allotments,  §§  7  and  28.  But  the  re- 
vival was  only  temporary,  for  the  Act  of  1902,  known  as 
the  Supplemental  Creek  Agreement,  not  only  repealed  so 
much  of  the  Act  of  1901  as  gave  effect  to  the  tribal  law 
but  reinstated  the  Arkansas  law  with  the  qualification 
that  Creek  heirs,  if  there  were  such,  should  take  to  the 
exclusion  of  others.^    Washington  v.  MUler,  235  U.  S. 


■w* 


^  The  repealing  and  reinstating  portion  of  the  act  was  as  follows: 
''6.  The  provisions  of  the  act  of  Congress  approved  March  1, 1901 
(31  Stat.  L.,  861),  in  so  far  as  they  provide  for  descent  and  distribu- 
tion according  to  the  laws  of  the  Creek  Nation,  are  hereby  repealed 
and  the  descent  and  distribution  of  land  and  money  provided  for 
by  said  act  shall  be  in  accordance  with  chapter  49  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas  now  in  force  in  Indian  Terri- 
tory: Provided f  That  only  citizens  of  the  Creek  Nation,  male  and 
female,  and  their  Creek  descendants  shall  inherit  lands  of  the  Creek 
Nation:  And  provided  further ,  That  if  there  be  no  person  of  Creek 
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422,  425-426.  The  allotment  in  question  was  made  and 
the  tribal  deeds  issued  shortly  after  the  Act  of  1902  be- 
came effective.  And  this  was  followed  by  the  Act  of 
April  28,  1904,  c.  1824,  33  Stat.  573,  §  2,  declaring  that 
all  statutes  of  Arkansas  theretofore  put  in  force  in  the 
Indian  Territory  should  be  taken  ''to  embrace  all  persons 
and  estates  in  said  Territory,  whether  Indian,  freedmen, 
or  otherwise." 

Referring  to  the  purpose  with  which  the  Arkansas 
statutes  were  put  in  force  in  that  Territory  and  to  their 
status  there,  this  court  said  in  ShuUhU  v.  McDougdt, 
225  U.  S.  561,  571:  ''Congress  was  then  contemplating 
the  early  inclusion  of  that  Territory  in  a  new  State,  and 
the  purpose  of  those  acts  was  to  pildvide,  for  the  time 
being,  a  body  of  laws  adapted  to  the  needs  of  the  locality 
and  its  people  in  respect  of  matters  of  local  or  domestic 
concern.  There  being  no  local  legislature.  Congress  alone 
could  act.  Plainly,  its  action  was  intended  to  be  merely 
provisional.     .     .     ." 

By  the  enabUng  act  of  June  16,  1906,  c.  3335,  34  Stat. 
267,  provision  was  made  for  admitting  into  the  Union 
both  the  Territory  of  Oklahoma  and  the  Indian  Territory 
as  the  State  of  Oklahonm.  Each  Territory  had  a  distinct 
body  of  local  laws.  Those  in  the  Indian  Territory,  as  we 
have  seen,  had  been  put  in  force  there  by  Congress. 
Those  in  the  Territory  of  Oklahoma  had  been  enacted  by 
the  territorial  legislature.  Deeming  it  better  that  the  new 
State  should  come  into  the  Union  with  a  body  of  laws  ap- 
plying with  practical  uniformity  throughout  the  State, 
Congress  provided  in  the  enabling  act  (§  13)  that  "the 
laws  in  force  in  the  Territory  of  Oklahoma,  as  far  as  appli- 

citizenship  to  take  the  descent  and  distribution  of  said  estate,  then  the 
inheritance  shall  fo  to  noncitisen  heirs  in  the  order  named  in  said 
chapter  49." 

There  was  a  like  provision,  but  without  the  provisos,  in  the  Act  of 
May  27,  1902,  c.  888,  32  Stat.  258. 
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cable^  shall  extend  over  and  apply  to  said  State  until  changed 
by  the  legislature  thereof/'  and  also  (§  21)  that  '^all  law» 
in  force  in  the  Territory  of  OUahoma  at  the  time  of  the 
admission  of  said  State  into  the  Union  shall  be  in 
force  tkroughont  said  State,  except  as  modified  or  changed 
by  this  act  or  by  the  constitution  of  the  State."  The 
people  of  the  State,  taking  the  same  view,  provided  in 
their  constitution  (Art.  25,  §  2)  that  '^all  laws  in  force 
in  the  Territory  of  Oklahoma  at  the  time  of  the  admission 
of  the  State  into  the  Union,  which  are  not  repugnant  to 
this  Constitution,  and  which  are  not  locally  inapplic- 
able, shall  be  extended  to  and  remain  in  force  in  the  State 
of  Oklahoma  until  they  expire  by  their  own  limitation  or 
are  altered  or  repealed  by  law." 

The  State  was  admitted  into  the  Union  November  16, 
1907;  and  thereupon  the  laws  of  the  Territory  of  Okla- 
homa relating  to  descent  and  distribution  (Rev.  Stats. 
Okla.  1903,  c.  86,  art.  4)  became  laws  of  the  State.  There- 
after Congress,  by  the  Act  of  May  27,  1908,  c.  199,  35 
Stat.  312,  §  9,  recognized  and  treated  "tiie  laws  of  descent 
and  distribution  of  the  State  of  Oklalioma"  as  applicable 
to  the  lands  allotted  to  members  of  the  Five  Civilized 
Tribes. 

As  before  indicated,  the  allottee  died  in  June,  1908, 
and  the  courts  below  in  determining  who  inherited  the 
land  from  her  gave  effect  to  the  state  law  of  Oklahoma 
existing  at  the  time  of  her  death. 

Two  objections  to  that  ruling  are  pressed  on  our  atten- 
tion: One  that  the  allotment  was  made  and  the  tribal 
deeds  issued  under  the  Act  of  1902,  which  contained  a 
provision  that  the  descent  should  be  according  to  the 
Arkansas  law,  and  that  thereby  those  who  would  be  heirs 
under  that  law  became  invested  with  a  right  to  inherit 
which  could  not  be  taken  away  or  impaired  by  subse- 
quent legislation,  either  federal  or  state;  and  the  other 
that,  even  if  Congress  possessed  the  power  to  substitute 
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some  other  law  of  descent,  that  power  was  not  exercised. 
Both  objections  are  untenable. 

Through  congressional  action  the  Arkansas  law  foimd 
in  Chapter  49  of  Mansfield's  Digest  had  become  the  local 
law  of  descent  in  the  Indian  Territory,  and  when  the 
Act  of  1902  provided  that  the  descent  of  Creek  allot- 
ments should  be  in  accordance  with  that  chapter,  it  was 
but  another  way  of  saying  that  the  descent  should  be  in 
accordance  with  the  local  law.  In  other  words,  that  act 
was  made  to  conform  to  the  general  policy  of  Congress 
in  respect  of  the  descent  of  Indian  allotments.  Other 
provisions  dealt  with  the  estate  which  the  allottee  was 
to  receive  and  showed  that  it  was  to  be  a  fee  simple. 
What  was  said  about  the  rules  of  descent  was  purely 
le^slative,  not  contractual;  and  its  presence  in  the  act 
gave  it  no  effect  that  it  would  not  have  had  as  a  separate 
enactment.  Like  other  rules  of  descent  it  was  subject 
to  change  by  the  law-making  power  as  to  any  land  not 
already  passed  to  the  heir  by  the  death  of  the  owner. 
Not  until  the  ancestor  dies  is  there  any  vested  right  in 
the  heir.  Cooley's  Constitutional  Limitations,  7th  ed. 
512. 

We  have  seen  that  Congress  was  accustomed  to  sub- 
jecting allotted  Indian  lands  to  the  local  laws  of  descent, 
and  also  that  its  action  in  putting  the  Arkansas  law  in 
force  in  the  Indian  Territory  was  intended  to  be  merely 
provisional.  With  this  in  mind  it  seems  very  plain  that 
the  provisions  before  quoted  from  the  enabling  act  were 
intended  to  result,  at  the  time  of  the  admission  of  the 
new  State,  in  the  substitution  of  the  Oklahoma  law  of 
descent  for  that  of  Arkansas  theretofore  put  in  force  in 
the  Indian  Territory.  The  recognition  given  to  the 
Oklahoma  law  by  Congress  in  the  Act  of  1908  hardly 
can  be  explained  on  any  other  theory. 

It  well  may  be,  as  held  below,  that  the  qualification 
which  Congress  placed  on  the  application  of  the  local 
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law — ^then  the  Arkansas  law — ^by  the  Act  of  1902  equally 
qualifies  the  application  of  the  Oklahoma  law,  Washing- 
ton V.  MiUer,  235  U.  S,  422,  but  that  question  is  not  here, 
for  the  survivors  of  the  allottee  are  all  Creek  citizens. 

Judgment  affirmed. 


••■ 
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Under  Jud.  Code,  §  250,  judgments  of  the  Court  of  Appeals  of  the 
District  of  Columbia  in  criminal  cases,  and  judgments  which  are 
not  final,  are  not  reviewable  by  writ  of  error  upon  the  ground  that 
the  jurisdiction  of  the  trial  court  is  in  issue,  or  upon  the  ground 
that  the  construction  of  a  law  of  the  United  States  was  brought  in 
question  by  the  defendant. 

The  jurisdiction  of  the  Supreme  Court  of  the  District  of  Columbia 
to  supervise  the  criminal  proceedings  of  inferior  tribunals  by  re- 
moval and  review  through  certiorari,  is  analogous  to  that  of  the 
Court  of  King's  Bench;  and  the  nature  and  functions  of  the  writ  in 
such  cases  are  to  be  tested  by  common-law  principles. 

At  common  law,  when  a  cause  before  judgment  was  removed  by  cer- 
tiorari in  order  that  justice  might  be  done  by  quashing  the  indict- 
ment or  information  or  proceeding  to  trial,  or  otherwise,  as  the 
circumstances  might  require,  the  nature  of  the  cause  was  not  changed 
by  the  removal  and  a  judgment  quashing  the  writ  was  followed 
by  a  procedendo  as  a  matter  of  course. 

The  Supreme  Court  of  the  District,  having  by  certiorari  removed  for 
consideration  a  criminal  case  from  the  local  police  court  upon  a  pe- 
tition alleging  want  of  jurisdiction  and  insufficiency  of  the  informa- 
tion, afterwards  entered  judgment  that  the  writ  be  quashed,  the 
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petition  diBmissed,  and  the  reooid  "remanded"  to  the  police  ooiirt 
"whence  it  came."  This  judgment  having  been  appealed  to  and 
a£Srmed  by  the  Court  of  Appeals,  Hdd:  (!)  That  the  judgment 
was  in  a  case  arising  under  the  criminal  laws;  (2)  that  it  was  not 
final;  and  (3)  that  for  these  reasons  a  writ  of  error  under  Jud.  Code, 
§  250,  would  not  lie. 
Writ  of  error  to  review  43  App.  D.  C.  44,  dismissed. 

The  case  is  stated  in  the  opinion, 

Mr.  Matthew  E.  O'Brien  and  Mr,  Henry  E.  DaviSf 
with  whom  Mr.  Walter  Jeffreys  Carlin  was  on  the  briefs, 
for  plaintiff  in  error.  , 

Mr.  Assistant  Attorney  General  Frierson  for  defendant 
in  error.* 

Mb.  Justice  Pftney  delivered  the  opinion  of  ti\e  court. 

On  April  17,  1014,  an  information  in  behalf  of  the 
United  States  was  filed  by  the  United  States  attorney  in 
the  police  court  of  the  District  of  Columbia  against  the 
plaintiff  in  error  (who  will  be  called  the  petitioner)  charg- 
ing violations  of  the  Food  and  Drugs  Act  of  Jime  30, 
1906,  c.  3915,  34  Stat.  768.  Having  first  objected  to  the 
jurisdiction  of  the  police  court  by  motion  to  quash,  by 
demurrer,  and  by  special  plea  in  bar,  all  of  which  were 
overruled  by  that  court,  petitioner  was  arraigned  upon 
the  infonnation  and  pleaded  not  guilty,  after  which,  and 
before  trial  on  the  merits,  he  filed  jin  the  supreme  court 
of  the  District  a  petition  praying  that  a  writ  of  certiorari 
might  issue  from  that  court  to  the  present  defendant  in 
error  as  judge  of  the  police  court  to  bring  up  the  record 
and  proceedings,  upon  the  grounds  (1)  that  the  police  coiuli 
was  without  jurisdiction  to  try  petitioner  upon  the  infor- 

^  Mr.  AasUtanl  Attorney  General  Underwood  argued  the  case  for  the 
defendant  in  error  at  the  first  hearing. 
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mation,  for  several  reasons  specified,  and  (2)  that  the 
information  did  not  sufficiently  inform  petitioner  of  the 
nature  and  cause  of  the  accusation  against  him,  and  his 
trial  thereon  would  deprive  him  of  his  constitutional  right 
in  that  behalf.  The  writ  of  certiorari  was  issued  as 
prayed,  return  was  made  setting  forth  the  information 
and  a  memorandum  of  the  proceedings  thereon,  and  after- 
wards a  motion  was  made  in  the  supreme  court  by  the 
United  States  attorney,  in  the  name  of  the  respondent, 
to  quash  the  writ  because  the  police  court  had  jurisdiction 
and  had  assumed  jurisdiction  of  the  cause  of  action  in- 
volved in  the  information.  Upon  consideration  the  su- 
preme court  granted  this  motion,  petitioner  appealed  to 
the  court  of  appeals  of  the  District,  that  court  affirmed 
the  judgment  of  the  supreme  court  (43  App.  D.  C.  44), 
and  t6  review  the  judgment  of  affirmance  the  present  writ 
of  error  was  sued  out. 

At  the  threshold  we  are  confronted  with  the  question 
whether  we  have  jurisdiction  to  proceed  imder  the  latter 
writ.  If  we  have,  it  must  arise  under  §  250,  Judicial  Code 
(Act  of  March  3, 1911,  c.  231,  36  Stat,  1087, 1159),  which, 
so  far  as  need  be  quoted,  runs  as  follows:  ''Any  final  judg- 
ment or  decree  of  the  court  of  appeals  of  the  District  of 
Columbia  may  be  reexamined  and  affirmed,  reversed  or 
modified  by  the  Supreme  Court  of  the  United  States, 
upon  writ  of  error  or  appeal  in  the  following  cases:" 
specifying,  among  others,  ''cases  in  which  the  jurisdiction 
of  the  trial  court  is  in  issue,"  and  "cases  in  which  the  con* 
struction  of  any  law  of  the  United  States  is  drawn  in 
question  by  the  defendant;"  and  then  proceeding:  "Ex- 
cept as  provided  in  the  next  succeeding  section,  the 
judgments  and  decrees  of  said  court  of  appeals  shall  be 
final  in  all  cases  arising  imder  the  patent  laws,  the  copy- 
right laws,  the  revenue  laws,  the  criminal  laws,  and  in 
admiralty  cases."  The  succeeding  section  confers  upon 
this  court  the  discretionary  power  to  review,  by  certiorari 
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or  otherwise,  judgineiits  and  decrees  of  the  oourt  of  ap- 
peals otherwise  made  final  by  §  250. 

Our  jurisdiction  is  invoked  upon  the  groimd  that  the 
police  court  has  not  jurisdiction  to  try  the  information, 
and  that  the  construction  of  the  Food  and  Drugs  Act,  a 
law  of  the  United  States,  is  drawn  in  question  by  pliuntiff 
in  error,  who  was  defendant  below.  The  motion  to 
dismiss  is  based  upon  the  twofold  ground  that  the  case 
is  one  arising  under  the  criminal  laws,  and  that  the  judg- 
ment of  the  court  of  appeals  is  not  a  final  judgment  within 
the  meaning  of  the  opening  words  of  §  250.  If  the  case  is 
one  so  arising,  or  if  the  judgment  is  not  final,  the  fact  that 
the  jurisdiction  of  the  police  court,  or  the  construction  of 
a  law  of  the  United  States,  is  in  question,  will  not  ^ve  us 
jurisdiction.  Chott  v.  Ewing,  237  U.  S.  197,  201;  see 
McLish  V.  Roff,  141 U.  S.  661.  It  is  conceded  by  petitioner 
that  the  information  in  the  police  court  presents  a  case 
arising  imder  the  criminal  laws  within  the  meaning  of  the 
section,  and  that  this  has  not  proceeded  to  final  judgment; 
the  response  to  the  motion  to  dismiss  being  that  the 
proceeding  by  certiorari  in  the  supreme  court  of  the 
District  was  a  separate  and  independent  proceeding,  not 
arising  under  the  criminal  laws,  and  that  this  has  been 
finally  concluded  by  the  aflBrmance  in  the  court  of  appeals 
of  the  judgment  of  the  supreme  court,  leaving  nothing 
to  be  done  except  the  issuing  of  execution  for  costs. 

Whether  it  was  a  separate  and  independent  proceeding 
must  be  determined  by  a  consideration  of  the  nature  and 
office  of  the  writ  of  certiorari,  as  employed  in  this  case, 
and  its  relation  to  the  criminal  proceeding. 

The  only  provision  of  the  District  of  Columbia  Code 
respecting  this  form  of  writ  is  in  §  68  (Act  of  March  3, 
1901,  c.  854,  31  Stat.  1189,  1200),  which  provides:  "The 
said  supreme  court  may,  in  its  appropriate  special  terms, 
issue  writs  of  quo  warranto,  mandamus,  prohibition,  scire 
facias,  certiorari,  injimction,  prohibitory  and  mandatory, 
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ne  exeat,  and  all  other  writs  known  in  coixunon  law  and 
equity  practice  that  may  be  necessary  to  the  effective 
exercise  of  its  jurisdiction."  Act  of  March  3, 1901|  c.  854, 
31  Stat.  1189, 1200. 

Certiorari  always  has  been  recognized  in  the  District  as 
an  appropriate  process  for  reviewing  the  proceedings  of  a 
subordinate  tribunal  when  it  has  proceeded,  or  is  proceed- 
ing, to  judgment  without  lawful  jurisdiction.  Kennedy 
V.  Gorman,  4  Cranch  C.  C.  347;  Fed.  Cas.  No.  7702;  BaJtee 
V.  District  of  Colurribia,  1  Mac  A.  433,  449.  And  the 
power  to  employ  the  writ  inheres  in  the  supreme  court  of 
the  District  as  possessing  a  general  common  law  juris^ 
diction  and  supervisory  control  over  inferior  tribunals, 
analogous  to  that  of  the  king's  bench.  United  States  v. 
West,  34  App.  D.  C.  12, 17.  The  court  of  appeals,  in  a  re- 
cent case,  declared:  ''There  is  no  statute  prescribing  the 
function  of,  or  regulating  the  procedure  by,  certiorari  in 
the  District  of  Coliunbia,  hence  we  must  look,  therefor, 
to  the  common  law.  The  writ  lies  to  inferior  courts  and 
to  special  tribunals  exercising  judicial  or  quasi  judicial 
functions,  to  bring  their  proceedings  into  the  superior 
court,  where  they  may  be  reviewed  and  quashed  if  it  be 
made  plainly  to  appear  that  such  inferior  court  or  special 
tribimal  had  no  jurisdiction  of  the  subject-matter,  or  had 
exceeded  its  jurisdiction,  or  had  deprived  a  party  of  a 
right  or  imposed  a  burden  upon  him  or  his  property, 
without  due  process  of  law."  Degge  v.  Hitchcock,  35 
App.  D.  C.  218,  226;  affirmed  229  U.  S.  162,  170. 

At  the  common  law  certiorari  was  one  of  the  preroga- 
tive or  discretionaiy  writs  by  which  the  court  of  king's 
bench  exercised  its  supervisory  authority  over  inferior 
tribunals,  and  it  was  employed  in  three  classes  of  cases, 
among  others,  viz.:  (1)  to  bring  up  an  indictment  or 
presentment  before  trial  in  order  to  pass  upon  its  validity, 
to  take  cognizance  of  special  matters  bearing  upon  it, 
or  to  assure  an  impartial  trial;  if  the  accused  was  in  cus- 
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todyi  it  was  usual  to  employ  a  habeas  corpus  as  a  com- 
panion writ;  (2)  as  a  quasi  writ  of  error  to  review  judg- 
ments of  inferior  courts  of  civil  or  of  criminal  jurisdiction, 
especially  those  proceeding  otherwise  than  according  to  the 
course  of  the  common  law  and  therefore  not  subject  to 
review  by  the  ordinary  writ  of  error;  and  (3)  as  an  aux- 
iliary writ  in  aid  of  a  writ  of  error,  to  bring  up  outbranches 
of  the  record  or  other  matters  omitted  from  the  return. 

The  first  of  these  f imctions  is  the  one  that  now  concerns 
us.  Blackstone  refers  to  it  in  these  terms:  ''Thus  much 
for  process  to  bring  in  the  offender  after  indictment 
found;  during  which  stage  of  the  prosecution  it  is,  that 
writs  of  certiorari  facias  are  usually  had,  though  they 
may  be  had  at  any  time  before  trial,  to  certify  and  re- 
move the  indictment,  with  all  the  proceedings  thereon, 
from  any  inferior  court  of  criminal  jurisdiction  into  the 
court  of  king's  bench;  which  is  the  sovereign  ordinary 
court  of  justice  in  causes  criminal.  And  this  is  frequently 
done  for  one  of  these  four  purposes;  either,  1.  To  con- 
sider and  determine  the  validity  of  appeals  or  indictments 
and  the  proceedings  thereon;  and  to  quash  or  confirm 
them  "to  there  is  cause:  or,  2.  Where  it  is  surmised  that  a 
partial  or  insufi&cient  trial  will  probably  be  had  in  the 
court  below,  the  indictment  is  removed,  in  order  to  have 
the  prisoner  or  defendant  tried  at  the  bar  of  the  court  of 
king's  bench,  or  before  the  justices  of  nisi  jnius:  or, 
3.  It  is  so  removed,  in  order  to  plead  the  king's  pardon 
there:  or,  .4.  To  issue  process  of  outlawry  against  the 
offender,  in  those  counties  or  places  where  the  process  of 
the  inferior  judges  will  not  reach  him.  Such  writ  of 
certiorari,  when  issued  and  delivered  to  the  inferior 
court  for  removing  any  record  or  other  proceeding, 
as  well  upon  indictment  as  otherwise,  supersedes  the  * 
jurisdiction  of  such  inferior  court,  and  makes  all  subse- 
quent proceedings  therein  entirely  erroneous  and  illegal; 
imless  the  court  of  king's  bench  remands  the  record  to 
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the  court  below,  to  be  there  tried  and  determmed." 
4  Black.  Com.  320,  321.  To  the  same  effect  is  2  Hale 
P.  C.  210,  where  the  learned  commentator  further  says: 
''If  there  be  an  indictment  to  be  removed  and  the  party 
be  in  custody,  it  is  usual  to  have  an  habeas  carptia  to 
remove  the  prisoner,  and  a  certiorari  to  remove  the 
record,  for  as  the  certiorari  alone  removes  not  the  body, 
so  the  habeas  corpus  alone  removes  not  the  record  itself, 
but  only  the  prisoner,  with  the  caiise  of  his  conmiitment,'' 
etc.  See  also  Fitz.  Nat.  Brev.  245;  Bacon's  Abr.,  tit. 
Certiorari  (A);  Harris  v.  Barber,  129  U.  S.  366,  369.* 
The  fimction  of  the  writ  of  certiorari,  when  thus  issued 
prior  to  judgment,  being  simply  to  remove  the  record  and 
proceedings  into  the  superior  court,  to  tiie  end  that 
justice  may  there  be  done,  by  quashing  the  indictment 
or  information,  by  proceeding  to  trial  upon  it  or  other- 
wise as  the  circumstances  of  the  case  may  require,  it  is 
obvious  that  it  merely  brings  into  play  a  supervisory 
jurisdiction,  without  changing  the  nature  of  the  case  that 
18  to  be  heard  and  deteimined;  that  a  decision  by  the 

^  The  use  of  the  writ  of  certiorari  in  conjunction  with  that  of  habeas 
corpus  has  been  a  familiar  part  of  the  appellate  procedure  of  this  court 
from  an  early  period,  under  §  14  of  the  Judiciary  Act  of  1789,  c.  20, 
1  Stat.  73,  81;  §  716,  Rev.  Stats.;  §  262,  Judicial  Ckxle;  Ex  parte  Bur- 
fordf  3  Cranch,  448;  Ex  parte  BoUman  and  SioartvxnU,  4  Cranch,  75, 
101;  Ex  parte  Yerger,  8  Wall.  85,  103;  Ex  parte  Lange,  18  Wall.  163, 
166;  Hyde  v.  Shine,  199  U.  S.  62, 85.  It  is  obvious  that  this  use  of  the 
certiorari  is  lEtvailable  before  conviction,  in  a  proper  case. 

An  analogous  use  of  the  writ,  before  judgment  in  the  court  to  which 
it  is  addressed,  arises  under  §  239  or  §  251,  Judicial  Code  (36  Stat. 
1157,  1159),  where,  upon  questions  of  law  being  certified  to  us  in  any 
case  pending  in  a  Circuit  Court  of  Appeals  or  in  the  Court  of  Appeals 
of  the  District  of  Columbia,  this  court  may  require  that  the  whole 
record  and  cause  be  sent  up  to  it,  and  thereupon  decide  the  whole 
matter  in  controversy  as  if  it  had  been  brought  here  by  writ  of  error 
or  appeal.  In  such  a  case  the  record  is  brought  here  by  writ  of  cer- 
tiorari, with  the  effect  of  submitting  the  cause  to  this  court  for  decision 
instead  of  to  the  court  of  appeals. 
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reviewing  court  adverse  to  the  accused  upon  any  pre- 
liminary matter,  and  without  trial  upon  the  merits, 
followed  by  a  remittitur  to  the  court  below,  necessitates 
further  proceedings  before  that  court  from  the  point  at 
which  they  were  interrupted  by  the  allowance  of  the 
writ;  and  that  a  judgment  quashing  the  writ  of  certiorari 
simply  removes  the  obstacle  that  the  writ  interposed 
in  the  way  of  fiuther  proceedings  in  the  court  of  first 
instance,  so  that  a  procedendo  follows  as  a  matter  of  course^ 
And  so  are  the  authorities.  ' '  If  an  indictment  be  removed 
after  issue  joined  and  remanded,  the  inferior  court  shall 
proceed  as  if  no  certiorari  had  been  granted.  .  .  . 
(It  is  true,  that  while  it  continues  on  the  file,  the  court 
cannot  award  a  procedendo.  But  it  may  be  taken  off  the 
file,  if  it  have  issued  impromde;  and  when  that  is  done,  a 
procedendo  will  be  granted.)"  Bac.  Abr.,  tit  Certiorari 
(K),  citing  Rex  v.  Wakefield,  1  Burr,  485,  488;  Rex  v. 
Ctoce,  4  Burr.  2456,  2459;  Rex  v.  MickUthwayte,  4  Burr, 
2522.  And  see  Com.  Dig.,  tit.  Certiorari  (G),  citing 
Anonynums,  1  Salk.  144,  to  the  effect  that  if  a  certiorari  be 
granted  to  remove  an  indictment  and  the  cause  suggested 
should  afterwards  appear  false,  a  procedendo  should  be 
awarded.  See,  also,  Kennedy  v.  Gorman,  4  Cranch  C.  C. 
347,  348;  Fed.  Cas.  No.  7702. 

The  record  in  the  present  case  shows  that  from  begin- 
ning to  end  it  was  recognized  that  the  writ  of  certiorari 
was  a  mere  method  of  removing  the  information  and  the 
proceedings  thereon  from  the  police  court  into  the  supreme 
court,  for  purposes  of  review;  that  it  was  not  a  new  or 
independent  cause,  but  a  mere  step  in  the  pending 
criminal  case;  so  that  when  the  supreme  court  reached  the 
conclusion  that  the  writ  ought  be  quashed,  the  result 
was  merely  to  remove  this  obstacle  in  the  way  of  the 
exercise  by  the  police  court  of  its  jurisdiction,  and  that 
the  record  ought  to  be  remanded  for  fxui)her  proceedings 
in  that  court.    The  prayer  of  the  petitioner  was  "that 
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the  writ  of  certiorari  may  issue  from  this  court  to  the 
respondent;  commanding  him  to  certify  to  this  court  the 
record  and  proceedings  in  the  said  cause  so  as  aforesaid 
instituted  and  pending  against  the  petitioner,  to  the  end 
that  the  same  may  be  considered  by  this  court,  and  that  there 
may  be  done  in  behalf  thereof  what  of  law  and  right  ought 
to  be  done  in  the  premises."  The  writ  issued  in  piuv 
suance  of  this  petition  and  addressed  to  the  judge  of  the 
police  court;  after  reciting  that  there  was  ''now  peyading 
before  you  a  suit  between  the  United  States  and  the 
above-named  petitioner,  William  A.  Hartranft,"  com- 
manded the  judge  to  send  to  the  supreme  court  ''the 
record  and  proceedings  in  the  said  cause,  so  that  the  said 
Supreme  Court  may  act  (herein  as  of  right  and  according 
to  the  laws  and  customs  of  the  United  States  should  be 
done."  And  the  judgment  of  the  supreme  court  was 
that  the  writ  of  certiorari  be  quashed  and  the  petition 
dismissed;  and  that  the  record  be  '*  remanded  to  (he  Police 
Court  of  the  District  of  Columbia  whence  it  came  J'  Clearly, 
this  was  an  implied  mandate  for  further  proceedings  in  the 
police  court.    The  judgment  for  costs  was  but  incidental. 

The  contention  that  the  certiorari  case  in  the  supreme 
coiut  was  independent  of  the  proceeding  in  the  police  court 
because  the  two  cases  bore  different  titles  is  without 
weight.  The  writ  ran  from  the  President  of  the  United 
States  to  the  judge  by  name,  not  in  his  personal  but  in 
his  official  capacity,  as  being  in  contemplation  o£  law  the 
custodian  of  the  record  (see  State  v,  Howell,  24  N.  J.  L. 
619;  Kirkjmtrick  v.  Commissioners,  42  N.  J,  L.  510; 
Hutchinson  v.  Rowan,  57  N.  J.  L.  530) ;  but  the  substance 
of  it  was  a  command  that  the  record  of  the  cause  pending 
in  the  police  court  be  removed  into  the  supreme  court 
for  its  consideration;  and  the  execution  of  the  writ  did 
not  change  the  nature  of  the  cause  but  merely  transferred 
it  to  a  different  court. 

There  is  a  singular  and  fatal  inconsistency  between  the 
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grounds  on  which  plaintiff  in  error  invokes  our  jurisdiction 
and  the  ground  on  which  he  endeavors  to  maintjiin  it. 
He  comes  saying,  in  order  to  bring  himself  within  §  250, 
Judicial  Code,  that  in  this  case  (a)  the  jurisdiction  of 
the  trial  court  is  in  issue,  and  (b)  the  construction  of  a 
law  of  the  United  States  was  drawn  in  question  by  himself 
as  defendant.  But,  in  resisting  the  objection  that  the  case 
is  one  arising  under  the  criminal  laws  and  the  judgment  is 
not  final,  he  is  obliged  to  take  refuge  in  the  theory  that  the 
certiorari  proceeding  was  separate  and  independent  from 
the  police  court  proceeding.  This,  if  granted,  would  leave 
him  without  a  footing  here,  because  in  the  certiorari 
proceeding  the  supreme  court  was  the  ''trial  court,"  and 
its  jurisdiction  was  not  and  is  not  in  issue;  and  in  that 
proceeding  he  was  prosecutor  or  plaintiff,  not  defendant, 
and  it  does  not  appear  that  the  construction  of  any  law 
of  the  United  States  was  there  drawn  in  question  by  de- 
fendant in  error,  who  was  defendant  if  the  proceeding  was 
an  independent  one.  There  is  no  escape  from  the  di- 
lemma. 

From  what  has  been  said  it  results  that  the  decision  of 
the  supreme  court  was  a  decision  in  a  case  arising  imder  the 
criminal  laws;  and,  since  it  required  further  proceedings  in 
the  police  court  before  the  merits  of  the  case  could  be 
determined,  it  was  not  a  final  judgment  within  the  mean- 
ing of  the  opening  words  of  §  250,  Judicial  Code.  By 
§  226  of.  the  District  of  Columbia  Code,  the  court  of  ap- 
peals may  review  interlocutory  orders  of  the  supreme 
coiut,  as  well  as  final  judgments;  but  it  is  mmecessaiy  to 
say  that  if  the  judgment  reviewed  was  interlocutory,  so 
is  the  judgment  aflSrming  it.  Were  we  to  review  and 
affirm  ^e  latter  judgment,  a  trial  upon  the  merits  in  the 
police  court  would  still  be  necessary.  The  bearing  of  this 
is  manifest.    MdcfarUmd  v.  Brawrty  187  U.  S.  239,  246. 

Two  cases  very  much  in  point  are  to  be  found  in  the 
reports  of  New  Jersey;  both  being  decisions  of  the  court 
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of  last  resort.  To  show  their  pertinency,  it  should  be 
premised  that  in  that  State  the  jurisdiction  and  practice 
of  the  supreme  court  are  modeled  after  those  of  the  king's 
bench,  and  there  is  a  review  of  its  decisions  by  the  court 
of  errors  and  appeals  (as  in  -the  house  of  lords),  but  only 
after  final  judgment.  The  practice  o£  employing  the 
writ  of  certiorari  for  the  removal  of  an  indictment  or 
presentment  before  trial  from  the  court  of  first  instance 
into  the  supreme  court  has  been  recognized  from  the 
beginning,  and  regulated  by  statutes  not  departing  essen- 
tially from  the  common-law  practice.  Act  of  February  6, 
1799,  Paterson's  Laws,  p.  360;  Rev.  Stats.  1847,  p.  983; 
Gen.  Stats.  1895,  p.  367;  P.  L.  1903,  p.  343;  1  Comp. 
Stats.  (1910),  p.  402.  Upon  the  removal  of  anindictment 
into  the  supreme  court  by  this .  process,  if  that  court 
determines  that  the  indictment  is  not  sufficient  in  law, 
the  person  indicted  is  discharged;  but  if  it  is  foimd  suffi- 
cient, the  court  may  in  its  discretion  retain  it  to  be 
carried  down  for  trial  before  the  proper  circuit  court,  or 
may  order  it  returned  to  the  court  from  which  it  was 
removed,  there  to  be  proceeded  with  in  the  same  manner 
as  if  the  writ  had  not  been  allowed.  It  is  a  common 
practice  to  use  this  writ  in  order  to  obtain  the  judgment 
of  the  supreme  court  upon  the  validity  of  an  indictment, 
before  trial.  Sailer  v.  Stofe,  16  N.  J.  L.  357;  State  v. 
Powder  Mfg.  Co.,  50  N.  J.  L.  75;  State  v.  New  Jersey 
Jockey  Club,  52  N.  J.  L.  493;  State  v.  Nugent,  77  N.  J.  L. 
157;  State  v.  Kelsey,  80  N.  J.  L.  641.  Such  being  the 
practice,  in  Parks  y.  State,  62  N.  J.  L.  664,  the  return  to  a 
writ  of  error  issued  out  of  the  court  of  errors  and  appeals 
to  the  supreme  court  disclosed  that  the  latter  court, 
by  certiorari  to  the  sessions,  had  removed  an  indictment 
and  entertained  and  denied  a  motion  to  quash  it,  and 
ordered  the  record  to  be  remitted  to  the  sessions  to  be 
proceeded  in  according  to  law.  A  motion  having  been 
made  to  dismiss  the  writ  of  error,  the  court,  speaking  by 
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Chief  Justice  Magie,  said:  ''When  the  Supreme  Court, 
by  virtue  of  its  superintending  power  over  inferior  courts, 
brings,  by  certiorari,  mto  it  the  proceedings  of  an  mferior 
court  upon  an  indictment,  it  has  the  option,  at  its  dis- 
cretion, to  retain  the  cause*  and  proceed  to  a  final  dis- 
position of  the  issues  presented,  or  to  remit  the  proceed- 
ings to  the  inferior  coiut.  Gen.  Stat.  368.  Had  the  Su«- 
preme  Court  retained  the  cause  now  before  us,  it  is  ob- 
vious that  no  final  judgment  could  have  been  reached 
until  the  accused  had  been  convicted  and  sentenced  or 
acquitted  and  discharged  by  that  coxui).  It  is  equally 
plain  that,  after  the  exercise  of  its  option  of  remitting  the 
proceedings  to  the  sessions,  no  final  judgment  in  the  caiise 
could  have  been  reached  until  a  similar  result  had  been 
reached  in  that  coiut.  A  certiorari  in  such  cases  is  not  the 
institution  of  a  new  suit,  nor  does  it  bring  in  question  any' 
final  judgment.  The  result  is  that  this  writ  was  prema- 
turely issued  and  must  be  dismissed."  To  the  same  effect 
is  SMe  V.  Kelsey,  82  N.  J.  L.  542. 

For  both  reasons,  that  the  case  is  one  arising  under  the 
criminal  laws  and  tliat  the  judgment  is  not  final,  we  have 
no  jurisdiction  under  §  250,  Judicial  Code,  and  the  writ 
of  error  must  be  and  is 

Dismissed. 

Mb.  Justice  McReynolds  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


SAM  PEDRO  &c.  R.  R.  CO.  v.  UNITED  STATES.    307 

Opinion  of  the  Court. 

■ 

SAN  PEDRO,  LOS  ANGELES  &  SALT  LAKE  RAII^ 
ROAD  COMPANY  v.  UNITED  STATES. 

ERROR   AND    PETITION    FOR   CERTIORARI    TO    THE    CIRCUIT 
COURT  OF  APPEALS  FOR  THE   NINTH  CIRCUIT. 

No.  48.    Sabmitted  November  12,  1917.-*DeGide(l  June  3,  1918. 

A  judgment  of  the  Circuit  Court  of  Appeals  is  not  reviewable  by  writ 
of  error  under  Jud.  Code,  §  211,  where  the  amount  actually  in  dis- 
pute is  less  than  11,000. 

Writ  of  error  to  review  220  Fed.  Rep.  737,  dismissed;  certiorari  denied. 

The  case  is  stated  in  the  opinion. 

Mr.  Alexander  Britton,  Mr.  Evans  Broume,  Mr.  F.  W. 
Clements  and  Mr.  A.  S.  Hoisted  for  plaintiff  in  error  and 
petitioner. 

Mr.  Assistant  Attorney  General  Frierson  and  Mr.  S. 
Milton  Simpson  for  the  United  States. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

The  judgment  of  the  Circuit  Court  of  Appeals  that  is 
sought  to  be  reviewed  afl5nned  in  part  and  reversed  in 
part  a  judgment  of  the  District  Court  in  an  action  brought 
by  the  United  States  to  recover  penalties  for  certain 
violations  of  the  Hours  of  Service  Act  of  March  4,  1907, 
c.  2939,  34  Stat.  1415,  1416.  220  Fed.  Rep.  737.  De- 
fendant challenges  and  seeks  to  have  reviewed  only  so 
much  of  the  judgment  as  affirmed  the  recovery  of  six 
penalties  of  $150  each,  for  as  many  separate  violations  of 
the  act.  The  employees  involved  are  a  conductor  and 
two  brakemen  on  each  of  two  passenger  trainS;  known  as 
Nos.  1  and  7,  starting  from  Las  Vegas,  Nevada,  for 
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Los  Angeles,  California,  on  October  3  and  4,  1912.  The 
cases  are  so  much  alike  that  ia  reference  to  train  No.  1 
will  suffice.  It  occupied  27  hours  in  a  journey  from  Las 
Vegas  to  Los  Angeles,  334  miles,  although  the  schedule 
running  time  between  those  points  was  only  13)^  hours. 
The  train  left  Las  Vegas  on  schedule  time  and  with  a 
fresh  crew,  but  was  subsequently  detained  by  an  un- 
avoidable and  unforeseeable  accident  (a  landslide,  re- 
quiring a  detour  over  another  railroad),  so  that  when  it 
reached  Daggett,  a  point  in  the  route  158.6  miles  from 
Los  Angeles,  the  prescribed  16-hour  period  had  expired 
by  more  than  an  hour.  At  this  point  the  engine  crew 
was  relieved,  their  places  being  taken  by  men  sent  from 
Otis,  a  division  point  4  miles  distant.  The  conductor 
and  brakemen  were  not  relieved,  but  continued  on  duty 
to  the  destination  of  the  train  at  Los  Angeles,  passing 
through  San  Bernardino,  which  is  a  passenger  terminal 
but  not  'for  through  trains.  The  conductor  and  brakemen 
might  have  been  relieved  either  at  Daggett  or  at  San 
Bernardino,  but  no  effort  to  do  this  was  made.  The  ques- 
tion upon  the  merits  is  whether  the  act  of  Congress  re- 
quired the  company,  under  the  circumstances,  to  relieve 
them.  The  contention  of  plaintiff  in  error  and  petitioner 
is  rested  upon  conference  ruling  No.  88  (b)  of  the  Inter- 
state Commerce  Commission,  published  June  25,  1908, 
which,  after  quoting  the  first  proviso  of  §  3  of  the  act: 
^'Provided,  That  the  provisions  of  this  Act  shall  not  ap- 
ply in  any  case  of  casualty  or  unavoidable  accident  or 
the  act  of  God;  nor  where  the  delay  was  the  result  of  a 
cause  not  known  to  the  carrier  or  its  officer  or  agent  in 
charge  of  such  employee  at  the  time  said  employee  left  a 
terminal;  and  which  could  not  have  been  foreseen" ;  added 
the  following:  ''Any  employee  so  delayed  may  thereafter 
continue  on  duty  to  the  terminal  or  end  of  that  run.  The 
proviso  quoted  removes  the  application  of  the  law  to  that 
trip." 
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Our  jurisdiction  by  writ  of  error  is  governed  by  §  241, 
Judicial  Code  (Act  of  March  3,  1911,  c.  231,  36  Stat. 
1087,  1157),  which  gives  the  ri^t  of  review  only  where 
the  matter  in  controversy  exceeds  one  thousand  dollars 
besides  cost.  The  amount  actually  in  dispute  here  being 
only  nine  hundred  dollars,  the  writ  of  error  must  be 
dismissed.  Export  Lumber  Co.  v.  Port  Banga  Co.y  237 
U.  S.  388. 

There  is  an  application  for  the  allowance  of  a  writ  of 
certiorari  under  §  240,  consideration  of  which  has  been 
postponed  until  the  hearing  on  the  writ  of  error;  but, 
since  it  was  presented,  all  occasion  for  granting  it  has 
been  removed  by  our  decision  in  Atchison,  Topeka  & 
Santa  Fe  Ry.  Co.  v.  United  States,  244  U-  S.  336,  which  in 
principle  is  indistinguishable  from  the  present  case,  and 
was  decided  by  the  Circuit  Court  of  Appeals  (220  Fed. 
Rep.  748)  upon  the  authority  of  its  decision  in  the  pres- 
ent case. 

Writ  of  Error  dismissed. 

Petition  for  Writ  of  Certiorari  denied. 

Mb.  Justice  McRetnolds  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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UNITED  STATES  v.  ST.  PAUL,  MINNEAPOUS  & 
MANITOBA  RAILWAY  COMPANY  ET  AL. 

APPEAL  FROM  THE  GIBCXnT  C0X7RT  OF  APPEAI^  FOB  THE 

NINTH  CIECUIT. 

No.  75.    Argued  January  15, 16, 1918.— Decided  June  3,  1918. 

The  Act  of  March  2, 1896,  c.  39,  29  Stat.  42,  limiting  the  time  within 
which  suits  may  be  brought  to  vacate  land  patents,  contains  a  proviso 
''that  no  suit  shall  be  brought  or  maintained,  nor  shall  recovery 
be  had  for  lands  or  the  value  thereof,  that  were  certified  or  patented 
in  lieu  of  other  lands  covered  by  a  grant  which  were  lost  or  relin* 
quished  by  the  grantee  in  consequence  of  the  failure  of  the  Govern- 
ment or  its  officers  to  withdraw  the  same  from  sale  or  entry."  Held^ 
that  the  proviso  was  a  curative  measure  referring  only  to  lands 
patented  before  the  enactment  and  was  no  protection  for  a  patent 
procured  afterwards  by  fraud. 

The  general  principle  underlying  the  strict  construction  of  statutes 
of  limitation  as  applied  to  the  Government,  viz.,  that  the  public 
interest  should  not  be  prejudiced  by  negligence  or  default  of  public 
officials,  applies  with  peculiar  force  in  the  construction  of  a  provi- 
sion which  operates  to  bar  absolutely  the  recovery  of  the  value  of 
land  as  well  as  the  land  itself,  in  favor  of  the  immediate  recipient 
of  a  fraudulent  patent  no  less  than  a  bona  fide  purchaser. 

In  the  present  case,  resort  to  this  principle  and  to  the  legislative 
history  of  the  proviso,  added  to  its  apparent  independence  and  the 
extraordinary  and  unreasonable  effects  of  applying  it  to  future 
cases,  overweigh  the  general  rule  of  prospective  construction  and 
the  fact  of  immediate  association  with  prospective  provisions. 

The  equity  of  a  statute  barring  equitable  relief  for  fraud  and  mistake 
is  on  the  side  of  a  strict  construction. 

The  remarks  of  the  chairman  of  a  congressional  committee,  referring 
to  matters  of  common  knowledge  in  explanation  of  an  amendment 
offered  by  him  to  a  bill  which  he  has  previously  reported,  may  be 
considered  as  throwing  light  upon  the  subject-matter  of  the  amend- 
ment, for  the  purpose  of  solving  an  ambiguity. 

225  Fed.  Rep.  27,  reversed. 

The  case  is  stated  in  the  opinion. 
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Mr.  Amstant  Attorney  General  Kearfvl  for  the  United 
States. 

Mr.  I.  Parker  Veaeey,  Jr.,  with  whom  Mr.  E.  C.  lAndr 
ley  was  on  the  brief,  for  appellees. 

Mr.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

This  was  a  suit  by  the  United  States  to  annul  a  patent 
issued  June  24,  1907,  to  the  St.  Paul,  Minneapolis  & 
Manitoba  Railway  Company  (referred  to  below  as  the 
Manitoba  Company),  for  certain  lands  in  the  State  of 
Montana,  upon  the  ground  of  fraud  and  mistake — ^fraud 
on  the  part  of  the  agents  of  the  company  in  representing 
that  the  land  was  non-mineral  in  character,  and  mistake 
on  the  part  of  the  officers  of  the  Land  Department  in 
failing  to  notify  the  renter  and  receiver  of  the  local  land 
office  that  the  lands  had  been  classified  as  mineral  and 
the  classification  sustained  by  the  Secretary  of  the  In-- 
terior  under  the  Act  of  February  26,  1895,  c.  131,  28  Stat. 
683.  The  District  Court  granted  a  motion  to  dismiss 
the  bill  upon  the  ground  that  the  suit  was  barred  by  the 
proviso  of  §  1  of  the  Act  of  March  2,  1896,  c.  39,  29  Stat. 
42;  and  its  decision  was  affirmed  by  the  Circuit  Court  of 
Appeals,  225  Fed,  Rep.  27. 

It  appears  that  by  Act  of  March  3, 1857,  c.  99, 11  Stat. 
195,  certain  public  lands  were  granted  to  the  Territory 
of  Minnesota  for  the  piupose  of  aiding  in  the  construction 
of  railroads,  and  the  Manitoba  Company  afterwards 
succeeded  to  the  rights  and  privileges  of  the  Territory 
under  the  granting  act.  At  the  time  of  the  grant  the 
Missouri  River  formed  the  western  boundary  of  the  Terri- 
tory; but  in  the  following  year  the  State  of  Minnesota 
was  admitted  into  the  Union,  with  its  western  boundary 
fixed  on  a  line  some  distance  east  of  that  river  (Act  of 
May  11, 1858,  c.  31, 11  Stat.  285) ;  the  excluded  land  being 
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left  to  become  a  part  of  the  Territory  of  Dakota  (Act  of 
March  2,  1861,  c.  86,  12  Stat.  239),  afterwards  admitted 
as  the  States  of  North  Dakota  and  South  Dakota.  After 
the  admission  of  Minnesota,  the  Land  Department,  in 
the  administration  of  the  land  grant,  rejected  the  claim 
of  the  Manitoba  Compajiy  to  lands  within  the  limits  of 
the  grant  but  without  the  limits  of  that  State,  and  rec- 
ognized the  ri^ts  of  settlers  and  purchasers  to  Dakota 
lands  within  the  limits  of  the  grant.  In  St.  Patdy  Minn 
neapoKs  &  Manitoba  Ry.  Co.  v.  Phelps  (1890),  137  U.  S. 
528,  this  court  set  aside  the  departmental  construction 
and  sustained  the  company's  claim  to  the  Dakota  lands. 
To  obviate  the  resulting  hardships  to  settlers  and  pat- 
entees. Congress  passed  an  Act  of  August  5, 1892,  c.  382, 
27  Stat.  390,  providing  that  the  Secretary  of  the  Interior 
should  cause  to  be  prepared  and  delivered  to  the  Manitoba 
Company  a  list  of  the  lands  claimed  by  purchasers  or  oc- 
cupants, and  that  the  company  should  be  permitted  to 
select  in  lieu  of  these  ''an  equal  quantity  of  non  mineral 
public  lands,  so  classified  as  non  mineral  at  the  time  of 
actual  Government  survey  .  .  .  not  reserved  and  to 
which  no  adverse  right  or  claim  shall  have  attached  or 
have  been  initiated  at  the  time  of  the  making  of  such  se- 
lection lying  within  any  State  into  or  throu^  which  the 
railway  owned  by  said  railway  company  runs,  to  the  ex- 
tent of  the  lands  so  relinquished  and  released.' '  The  Mon- 
tana lands  here  in  question  were  selected  by  the  company 
in  March,  1906,  and  patented  to  it  in  June,  1907,  in  lieu  of 
Dakota  lands  relinquished  by  the  company  pursuant  to 
its  acceptance  of  the  Act  of  1892. 

There  is  no  question  but  that  the  bill  of  complaint  sets 
forth  sufficient  grounds  of  fraud  and  mistake  to  warrant 
the  annulment  of  the  patent,  were  it  not  for  the  bar  set  up 
under  the  Act  of  March  2,  1896;  and  whether  that  bar 
applies  is  the  sole  matter  presented  for  decision  upon  this 
appeal. 
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The  act  is  entitled:  "An  Act  to  provide  for  the  ex- 
tension of  the  time  within  which  suits  may  be  brought 
to  vacate  and  annul  land  patents,  and  for  other  pur- 
poses/' and  its  first  section  reads  as  follows:  ^^Be  it  En- 
acted  .  .  .  That  suits  by  the  United  States  to  vacate 
and  annul  any  patent  to  lands  heretofore  erroneously 
issued  imder  a  railroad  or  wagon  road  grant  shall  only  be 
brought  within  five  years  from  the  passage  of  this  Act, 
and  suits  to  vacate  and  annul  patents  hereafter  issued 
shall  only  be  brought  within  six  years  after  the  date  of  the 
issuance  of  such  patents,  and  the  limitation  of  section 
eight  of  chapter  five  himdred  and  sixty-one  of  the  acts  of 
the  second  session  of  the  Fifty-first  Congress  and  amend- 
ments thereto^  is  extended  accordingly  as  to  the  patents 
herein  referred  to.  But  no  patent  to  any  lands  held  by 
a  bona  fide  piu*chaser  shall  be  vacated  or  annulled,  but 
the  right  and  title  of  such  purchaser  is  hereby  confirmed : 
Prwidedf  That  no  suit  shall  be  brou^t  or  maintained, 
nor  shall  recovery  be  had  for  lands  or  the  value  thereof, 
that  were  certifi^  or  patented  in  lieu  of  other  lands  cov- 
ered by  a  grant  which  were  lost  or  relinquished  by  the 
grantee  in  consequence  of  the  failure  of  the  Government  or 
its  officers  to  withdraw  the  same  from  sale  or  entry.'' 

Laying  aside  other  questions  raised  by  the  Government, 
we  have  reached  the  conclusion  that,  having  regard  to 
the  general  principle  which  requires  a  strict  construction 
to  be  given  to  legislation  in  derogation  of  the  public 
ri^t,  and  in  view  of  the  legislative  history  of  this  par- 
ticular enactment,  the  proviso  must  be  given  the  effect  of 
a  ciu*ative  measure  confined  to  lands  theretofore  patented, 
and  not  granting  dispensation  for  frauds  or  noistakes 
thereafter  occurring. 

It  will  be  observed  that  the  proviso  is  not  a  mere  statute 
of  limitation,  but  an  absolute  bar  of  suits  by  the  United 

^  Act  of  March  3, 1891,  c.  561,  as  amended  by  Act  of  the  same  date, 
c.  559  (26  Stat.  1099, 1093). 
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States;  not  merely  of  suits  to  vacate  and  annul  patents, 
but  of  suits  to  recover  either  the  land  or  the  value  thereof; 
not  merely  in  favor  of  bona  fide  p\u*chasers,  but  also  of 
the  immediate  recipient  of  an  imlawful  certification  or 
patent.  The  general  principle  of  public  policy  applicable 
to  all  governments,  that  the  public  interest  should  not  be 
prejudiced  by  the  negligence  or  default  of  public  officers, 
which  imderlies  the  rule  of  strict  construction  for  statutes 
of  limitation,  applies  with  peculiar  force  to  a  statute  of 
this  character.  United  States  v.  Knighi,  14  Pet.  301,  315; 
Gibson  v.  Chouteau,  13  Wall.  92,  99;  United  Stales  v. 
Thompson,  98  U.  S.  486,  489;  Fink  v.  O'NeU,  106  U.  S. 
272,  281;  United  States  v.  NashviUe,  Chattanooga  &  St. 
Louis  Ry.  Co.,  118  U.  S.  120,  125;  United  States  v. 
Whiled  &  Wheless,  246  U.  S.  552. 

If  the  language  of  the- proviso  stood  alone:  ''That  no 
suit  shall  be  brought  or  maintained,  nor  shall  recovery  be 
had  for  lands  or  the  value  thereof,  that  were  certified  or 
patented  in  lieu  of  othea  lands  covered  by  a  grant  which 
were  lost  or  relinquished  by  the  grantee  in  consequence 
of  the  failure  of  the  Government  or  its  officers  to  withdraw 
the  same  from  sale  or  entry,"  it  hardly  would  be  questioned 
that  the  rule  of  strict  construction  would  confine  its  effect 
to  past  cases  prestunably  known  to  the  lawmaker.  Aside 
from  a  nice  grammatical  criticism  based  upon  the  use 
of  the  imperfect  tense,  full  effect  can  be  given  to  its  lan- 
guage by  treating  it  as  a  validation  of  the  title  of  lieu 
lands  theretofore  certified  or  patented  under  the  con- 
ditions mentioned.  The  very  particular  specification  of 
the  circumstances  under  which  it  was  to  apply,  with  re- 
sulting narrowness  of  its  scope,  tends  to  negative  the  in- 
ference that  it  was  designed  to  lay  down  a  general  policy 
for  the  future.  It  conveys  rather  the  impression  of  a 
curative  measure,  upon  which  the  general  presumption 
that  legislation  is  intended  to  operate  prospectively  and 
not  retrospectively  can  have  little  if  any  bearing. 
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It  is  said  that  this  view  is  untenable  because  in  the 
former  part  of  the  section  q)ecific  reference  is  made  to 
patents  ^^ heretofore  erroneously  issued"  and  to  ''patents 
hereafter  issued/'  and  if  Congress  bad  intended  to  limit 
the  proviso  to  lands  certified  or  patented  before  the 
passage  of  the  act  it  would  have  used  appropriate  and 
specific  language  for  the  purpose.  The  suggestion  has 
weight,  but  we  cannot  regard  it  as  determinative,  in  view 
of  opposing  considerations.  Looking  at  the  section  as  a 
whole,  it  will  be  seen  that  the  proviso  expresses  a  thought 
so  different  from  what  precedes,  that  it  seems  almost  like 
a  separate  provision,  inserted  here  for  convenience,  and 
without  much  regard  for  structural  conformity  with  the 
context. 

This  impression  is  confirmed  when  we  review  the  legis^ 
lative  history  of  the  measiu^. 

By  an  Act  of  March  3,  1887,  c.  376,  24  Stat.  556, 
Congress  had  directed  the  Secretary  of  the  Interior  imme- 
diately to  adjust,  in  accordance  with  the  decisions  of  this 
court,  railroad  land  grants  theretofore  unadjusted,  with 
the  object  of  restoring  to  the  United  States  the  title  to 
lands  erroneously  certified  or  patented  imder  such  grants, 
saving  the  entries  of  bona  fide  settlers  erroneously  canceled 
on  account  of  a  railroad  grant  and  the  ri^ts  of  bona  fide 
piu*chasers  from  the  grantee  company  of  lands  erroneously 
patented.  The  work  of  adjustment  proved  to  be  one 
of  great  magnitude,  and  it  had  not  been  completed  at 
the  time  when  the  act  tmder  consideration  was  passed. 
Meanwhile  the  Acts  of  March  3,  1891  (c.  561,  §8,  26 
Stat.  1095,  1099;  c.  559,  26  Stat.  1093),  had  provided 
that  suits  by  the  United  States  to  vacate  and  annul  any 
patent  theretofore  issued  should  only  be  brought  within 
five  years  thereafter  (that  is,  within  five  years  after  March 
3,  1891).  Not  long  before  the  end  of  the  period  thus 
fiixed,  beyond  which  lands  could  not  be  recovered  even  if 
the  investigation  in  progress  under  the  1887  Act  should 
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disclose  that  they  had  been  erroneously  certified  or 
patented,  the  President  transmitted  to  Congress  a  special 
messagei  under  date  January  17,  1896  (House  Doc.  No. 
151,  54tii  Cong.,  1st  sess.),  explabing  the  situation  and 
recommending  that  the  Act  of  1891  should  be  so  amended 
as  not  to  apply  to  suits  brought  to  recover  title  to  lands 
certified  or  patented  on  account  of  railroad  or  other  grants. 
This  was  referred  to  the  Committee  on  Public  Lands  of 
the  House  of  Representatives,  and  that  conmiittee,  not 
acceding  to  the  i)articular  recommendation  of  the  message, 
reported  a  bill  intended  to  give  five  years'  additional  time 
for  brin^g  to  a  conclusion  the  pending  Investigation  and 
adjustment,  but  providing  that  as  to  Ixma  fide  purchasers 
even  this  extension  should  not  apply  (Report  No.  253, 
House  of  Representatives,  54th  Cong.,  1st  sess.;  28  Cong. 
Rec.  Pt.  2,  p.  1761).  The  first  section  of  the  bill  as  re- 
ported, with  which  alone  we  are  concerned,  is  given 
verbatim  in  the  margin.  ^  As  will  be  observed,  it  contained 
nothing  corresponding  to  what  is  now  the  proviso. 

The  proviso  was  inserted,  upon  the  motion  of  Mr.  Lacey, 
chairman  of  the  conmiittee  and  in  charge  of  the  bill, 
while  it  was  under  consideration  in  the  House,  for  the 
plainly  declared  purpose  of  providing  for  a  specific  case 
referred  to  in  the  debate  as  having  arisen  in  the  State  of 
Nebraska,  where  lieu  lands  to  the  extent  of  more  than 
200,000  acres  had  been  certified  or  patented  to  a  railroad 
company  to  make  good  the  loss  of  an  equal  acreage  of 
lands  within  the  limits  of  the  grant  due  to  an  erroneous 

1  "Be  it  enacted/'  etc.,  "That  suits  by  the  United  States  to  vacate 
and  annul  any  patent  to  lands  heretofore  erroneously  issued  under  a 
special  grant  shall  only  be  brought  within  five  years  from  the  passage 
of  this  act,  and  suits  to  vacate  and  annul  patents  hereafter  issued  shall 
only  be  brought  within  ten  years  after  the  date  of  the  issuance  of  such 
patents.  But  no  patent  to  any  lands  held  by  a  bona  fide  purchaser  shall 
be  vacated  or  annulled,  but  the  right  and  title  of  such  purchaser  is 
hereby  confirmed." 
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ruling  of  the  Land  Department  resulting  in  a  failure  to 
withdraw  the  granted  lands  from  entry;  and  upon  the 
ground  that  the  lieu  land  locations  were  without  warrant 
in  law,  suit  had  been  brought,  and  was  then  pending,  to 
cancel  the  patents. ^ 

1  (From  28  Cong.  Rec.,  R.  2,  p.  1906.) 
t  ''Mr.  Hepburn:  ...  In  another  instance  that  I  am  familiar 
^th,  Mr.  Speaker,  in  your  own  State  [Mr.  Mercer  in  the  chair],  there 
was  a  grant  to  a  company  when  practically,  by  an  error  or  an  over- 
sight on  the  part  of  the  officers  of  the  United  States,  the!  lands  lying  on 
the  line  on  either  side  of  the  file  plat  of  the  road  were  not  withdrawn 
from  market  for  a  considerable  period.  Settlers  came  in  and  took 
these  lands.  Later,  when  the  railroad  was  constructed,  it  was  found 
that  there  was  not  within  the  limits  of  the  grant  a  sufficient  quantity 
to  meet  the  purposes  of  (he  grant.  The  Department  held  that  lieu  lands 
might  be  given — elands  in  another  locality — ^and  the  company  was  com- 
pelled to  go  away  beyond  its  grant  to  lands  that  did  not  have  the  ben- 
efit of  the  construction  of  this  road  and  take  201,000  acres,  and  one 
block  of  10,000  acres  of  it  they  sold  for  S2,500 — 25  cents  an  acre;  but 
they  took  these  lands  under  the  then  ruling  of  the  Department.  Under 
the  advice  of  the  law  officers  of  the  Department,  subsequently  the 
Department  changed  its  view.  .  .  .  Then  they  changed  the  ruling 
and  held  that  lands  must  be  taken  within  the  prescribed  limits  or  else 
.  the  entries  aqd  selections  were  void.  Now,  one  of  the  suits  ordered  Ik 
to  recover  the  title  of  these  lands  taken  in  lieu  of  those  that  the  com- 
pany lost  through  the  failure  of  the  federal  officers  to  withdraw  the 
lands  from  market.    .    .    . 

"Mr.  Laoey:  As  to  the  instance  that  my  ooUeague  cites  as  having 
occurred  in  Nebraska,  I  propose  at  the  proper  time  to  o£Fer  an  amend- 
ment which  I  think  will  cover  the  points  he  has  in  mind.  I  will  send 
the  amendment  to  the  Clerk's  desk  to  be  read  as  a  part  of  my  remarks, 
so  that  it  may  appear  in  the  Record  for  the  information  of  members. 

"The  amendment  was  read,  as  follows: 

"  Add  at  the  end  of  section  1 :  '  Provided,  that  no  suit  shall  be  brought 
or  maintained,  nor  shall  recovery  be  had  for  lands  or  the  value  thereof, 
that  were  certified  or  patented  in  lieu  of  other  lands  covered  by  a 
grant  which  were  lost  or  relinquished  by  the  grantee  in  consequence 
of  the  failure  of  the  Government  or  its  officers  to  withdraw  the  same 
from  sale  or  entry. ' " 

On  the  following  legislative  day  (p.  1937),  the  amendment  was 
offered  by  Mr.  Lacey,  accompanied  with  this  explanation:     "My 
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It  is  not  our  purpose  to  relax  the  rule  that  debates  in 
Congress  are  not  appropriate  or  even  reliable  guides  to 
the  meaning  of  the  language  of  an  enactment.  United 
States  V.  Tram-Missouri  Freight  Assn.,  166  U.  S.  290,  318. 
But  the  reports  of  a  committee,  including  the  bill  as 
introduced,  changes  made  in  the  frame  of  the  bill  in  the 
course  of  its  passage,  and  statements  made  by  the  com- 
mittee chairman  in  charge  of  it,  stand  upon  a  different 
footing,  and  may  be  resorted  to  xmder  proper  qualifica- 
tions. Blake  v.  National  Banks,  23  Wall.  307,  317; 
Holy  Trinity  Church  v.  United  States,  143  U.  S.  457,  464; 
Durdap  v.  United  States,  173  U.  S.  65,  75;  Binns  v.  United 
States,  194  U.  S.  486,  495;  Johnson  v.  Southern  Pacific  Co., 
196  U.  S.  1, 20;  Pennsylvania  R.  R.  Co.n.  Intemaiional  Coal 
Co.,  230  U.  S.  184,  198;  Five  Per  Cent.  Disccmnt  Cases,  243 
U.  S.  97, 107,  The  remarks  of  Mr.  Lacey,  and  the  amend- 
ment offered  by  him,  in  response  to  an  objection  urged 
by  another  member  during  the  debate,  were  in  the  nature 
of  a  supplementary  report  of  the  conomittee;  and  as  they 
related  to  matters  of  conmion  knowledge  they  may  veiy 
properly  be  taken  into  consideration  as  throwing  li^t 
upon  the  meaning  of  the  proviso;  not  for  the  purpose  of 
construing  it  contrary  to  its  plain  terms,  but  in  order  to 
remove  any  ambiguity  by  pointing  out  the  subject-matter 
of  the  aniendment.  This  is  but  an  application  of  the 
doctrine  of  the  old  law,  the  mischief,  and  the  remedy. 

The  case  of  the  Nebraska  lands,  mentioned  in  the 
debate,  is  easily  identified  from  public  sources  of  infor- 

colleague  [Mr.  Hepburn]  on  yesterday  explained  that  in  Nebraska 
and  in  some  other  localities  'lieu  lands'  had  been  patented  in  place  of 
lands  that  the  railroad  companies  had  lost  by  reason  of  mistake  in  the 
Department  in  allowing  settlement  upon  those  lands.  The  amend- 
ment that  I  offer  confirms  the  title  to  those  lands  that  have  been  thus 
patented  to  railroad  companies  where  they  have  lost  other  lands  by 
reason  of  mistake  committed  in  the  Department." 
The  amendment  was  agreed  to  (p.  1938). 
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mation.  By  Act  of  July  2, 1864,  c.  216,  §  19, 13  Stat.  356, 
364,  the  Burlington  &  Missoiui  River  Railroad  Company 
was  granted  ten  alternate  sections  per  mile  on  each  side 
of  its  road  in  that  State.  Owing  to  the  failm^  of  the 
Land  Department  to  take  the  proper  steps  about  with- 
drawing the  land  from  the  entry,  large  quantities  of  the 
granted  lands  south  of  the  line  were  taken  up  by  settlers, 
and  in  lieu  of  this  the  company  was  permitted  by  the 
Department  to  take  excess  lands  on  the  north  side  of  the 
line  to  the  amoimt  of  over  200,000  acres.  In  United  Stoics 
V.  Burlington  &  Missouri  River  R.  R.  Co.  (1878),  98  U.  S. 
334,  this  court  held  that  the  grant  was  not  limited  to  lands 
situate  within  twenty  miles  of  the  road,  nor  confined  to 
the  land  opposite  to  each  twenty-mile  section  of  the  line, 
as  the  Department  had  held;  the  court  saying  (p.  340): 
"If,  as  in  the  present  case,  by  its  [the  Department's] 
ne^ect  for  years  to  withdraw  from  sale  land  beyond 
twenty  miles  from  the  road,  the  land  opposite  to  any  sec- 
tion of  the  road  has  been  taken  up  by  others  and  patented 
to  them,  there  can  be  no  just  objection  to  allowing  the 
grant  to  the  company  to  be  satisfied  by  land  situated 
elsewhere  along  the  general  line  of  the  road."  At  the  same 
time  the  court  held  (p.  342):  "The  Act  of  Congress  con- 
templates that  one-half  of  the  land  granted  should  be 
taken  on  each  side  of  the  road;  and  the  department  could 
not  enlarge  the  quantity  on  one  side  to  make  up  a  defi- 
ciency on  the  other."  However,  because  the  bill  as  drawn 
did  not  identify  that  part  of  the  land  as  to  which  the  com- 
pany's patents  were  invalid,  the  decree  of  the  circuit  court 
in  favor  of  the  company  was  aflSrmed.  Soon  after  the 
passage  of  the  Act  of  March  3,  1887,  an  adjustment  was 
directed  for  the  purpose  of  distinguishing  the  tracts  erro- 
neously patented  to  the  company  on  the  north  side  in 
excess  of  the  amoimt  to  which  it  was  entitled  on  that  side, 
the  excess  being  200,364.70  acres,  and  procming  a  relin- 
quishment by  the  company  or  a  cancellation  of  the  pat- 
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ents  in  accordance  with  the  Act  of  1887.  Burlington  & 
Miaaauri  River  R.  R.  Co.,  6  L.  D.  589;  Chapman  v.  Bur- 
lingUm  &  Missouri  River  R.  R.  Co.,  20  L.  D.  496.  It  ap- 
pears that  a  suit  to  carry  out  the  adjustment  by  vacating 
the  erroneous  patents  was  pending  at  the  time  of  the  pas- 
sage of  the  Act  of  1896.  The  language  of  the  proviso  was 
aptly  chosen  to  bar  such  a  suit. 

But  it  is  said  that  there  is  no  reason  for  confining  the 
policy  of  the  proviso  to  past  patents;  that  if  it  is  only 
fair,  honest,  and  just  that  lands  patented  in  lieu  of  others 
lost  or  relinquished  by  the  grantee  in  consequence  of  some 
failure  on  the  part  of  the  Government  or  its  o£5icers  should 
be  held  by  indefeasible  title,  the  same  policy  would  with 
equal  reason  apply  to  future  patents.  In  short,  the  ap- 
peal is  to  the  equity  of  the  statute.  But  equity  implies 
eqiiality;  equal  fairness  and  honesty  on  both  sides.  If 
the  prospective  interpretation  of  the  proviso  could  be 
confined  to  future  patents  obtained  without  fraud  or 
mistake,  there  would  be  force  in  the  argument;  but  suits 
for  the  annulment  of  patents  based  upon  fraud  or  mistake 
are  the  very  ones  that  are  proposed  to  be  barred;  and  in 
such  circumstances  no  appeal  to  the  equity  of  the  statute 
can  carry  us  beyond  what  is  clearly  expressed  in  the 
language  of  the  lawmaker;  equitable  considerations  lie 
on  the  side  of  a  strict  construction  of  a  statutory  provi- 
sion that  proposes  to  bar  an  equitable  remedy. 

And  we  deem  the  prospective  interpretation  as  un- 
reasonable as  it  is  inequitable.  It  was  one  thing  for 
Congress  to  pass  an  act  to  prevent  further  prosecution  of 
a  suit  or  suits  to  annul  patents  that  already  had  been 
made,  unlawfully  indeed,  but  for  the  purpose  of  making 
good  the  consequences  of  previous  mistakes  by  the  Land 
Department.  Thus  far  it  could  act  in  the  reasonable 
belief  that  it  knew  the  extent  and  consequences  of  the 
ijounimity  it  was  granting.  But  to  say  that  where  lieu 
lands  were  thereafter  certified  or  patented  in  place  of 
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lands  lost  or  relinquished  by  the  grantee  no  suit  should 
be  maintained  nor  recovery  had  either  for  the  lands  or 
th^ir  value,  no  matter  through  what  fraud  or  mistake 
they  might  be  acquired,  would  be  an  entirely  different 
matter,  and  would  ofifer  a  premium  for  future  wrongdoing, 
the  extent  of  which  could  not  easily  be  foreseen.  We 
cannot  attribute  such  a  purpose'  to  Congress  without 
plainer  language  than  is  contained  in  this  act. 

For  the  reasons  stated,  we  hold  that  the  proviso  is  not 
a  bar  to  the  present  suit,  brought  to  annul  a  patent 
applied  for  and  issued  long  after  its  enactment;  and  the 
decree  imder  review  is 

Reversed,  and  the  cause  remanded  to  the  District  Court 
for  further  ^proceedings  in  conformity  with  Otis  opinion. 

Mr.  Justice  McRetnolds  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 


■^♦^ 


UNITED  STATES  GLUE  COMPANY  v.  TOWN  OF 

OAK  CREEK. 

ERROR  TO   THE   CIRCUIT   COURT   OF  MILWAUKEE   COUNTY, 

STATE   OF  WISCONSIN. 

No.  233.   Argued  March  21,  1918.— Decided  Juae  3,  1918. 

A  State,  in  laying  a  general  income  tax  upon  the  gains  and  profits 
of  a  domestic  corporation,  may  include  in  the  computation  the  net 
income  derived  from  transactions  in  interstate  commerce,  without 
contravening  the  conmierce  clause  of  the  Constitution. 

So  held  in  respect  of  the  Wisconsin  income  tax  law  (Laws  1911,  c. 
658),  as  applied  to  income  from  sales  to  customers  outside  the  State 
of  goods  delivered  from  the  company's  factory  within  it,  and  from 
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sales  to  such  customers  and  shipment  from  the  company's  branches 
in  other  States  of  goods  previously  made  at  its  factory  within  the 
State  and  sent  to  such  branches. 
161  Wisconsin,  211,  affirmed. 

The  esse  is  stated  in  the  opinion. 

• 

Mr.  George  Lines,  with  whom  Mr.  WHUet  M.  Spooner 
and  Mr.  Louis  Quarks  were  on  the  briefs,  for  plainti£f 
in  error,  in  support  of  the  proposition  that  a  tax  on 
income  of  property  or  business  is  a  tax  upon  the  prop- 
erty or  business  itself,  cited  Dobbins  v.  Erie  County 
Commrs.,  16  Pet.  435;  Collector  v.  Day,  11  Wall,  113; 
Weston  V.  Charleston,  2  Pet.  449;  Pollock  v.  Fanners^ 
Loan  &  Trust  Co.,  157  U.  S.  429;  158  U.  S.  601;  Creio 
Levick  Co.  v.  Pennsylvania,  245  U.  S.  292;  Postal  Tele- 
graph Cable  Co.  v.  Adams,  155  U.  S.  688,  695;  Cook  v. 
Pennsylvania,  97  U.  S.  566;  GUmcester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196;  RaUerman  v.  Western  Union  Tele- 
graph  Co.,  127  U.  S.  411;  Western  Union  Telegraph  Co.  v. 
Alabama,  132  U.  S.  472;  Oklahoma  v.  Wells,  Fargo  &  Co., 
223  U.  S.  298;  Philadelphia  &  Southern  S.  S.  Co.  v.  Penn^ 
sylvania,  122  U.  S.  326,  336;  Western  Union  Telegraph  Co. 
V.  Kansas,  216  U.  S.  1, 27. 

The  fact  that  the  law  is  general  and  lays  a  tax  upon  in* 
come  within  the  State's  power  will  not  justify  the  attempt 
by  virtue  of  it  to  tax  income  which  is  not  taxable  by  the 
State.  Crew  Levick  Co.  v.  Pennsylvania,  supra;  Galveston, 
Harrishurg  &  San  Antonio  Ry.  Co.  v.  Texas,  210  U.  S. 
217,  228;  Minnesota  Rate  Cases,  230  U.  S.  362;  Hous- 
ton, East  &  West  Texas  Ry.  Co.  v.  United  States,  234 
U.  S.  342;  American  Express  Co.  v.  CaldweU,  244 
U.  S.  617;  Southern  Ry.  Co.  v.  United  States,  222 
U.  S.  20. 

Mr.  H.  J.  KillHea  and  Mr.  WaUer  Drew  for  defendant 
in  error. 
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Mr.  Justice  Pitney  delivered  the  opinion  of  the  court. 

The  judgment  brought  up  by  this  writ  of  error  was 
entered  by  the  Circuit  Court  of  Milwaukee  County  upon 
the  mandate  of  the  Supreme  Court  of  the  State  of  Wis- 
consin issued  on  reversal  of  a  previous  judgment  of  the 
circuit  court  in  an  action  brought  by  plaintiff  in  error 
to  recover  the  sum  of  $2,835.38,  paid  imder  protest 
as  part  of  a  tax  assessed  and  levied  by  the  taxing  author- 
ities of  the  State  upon  plaintiff's  income  for  the  year  1911, 
under  c.  658,  Wisconsin  Laws  1911.  The  Supreme  Court 
overruled  plaintiff's  contention  that  the  portion  of  the  tax 
that  was  in  controversy,  having  been  imposed  upon 
income  derived  by  plaintiff  from  interstate  commerce, 
amounted  to  a  burden  upon  that  commerce,  contravening 
the  commerce  clause  of  §  8  of  Article  1  of  the  Constitution 
of  the  United  States.  161  T'^consinj  211.  And  this  is 
the  sole  question  presented  for  oiu*  consideration. 

The  act,  which  was  passed  imder  the  authority  of  an 
amendment  to  the  state  constitution  {Income  Tax  CcLses, 
148  Wisconsin,  456),  imposes  a  tax  upon  incomes  received 
during  the  year  ending  December  31,  1911,  and  annually 
thereafter';'  defines  the  term  ''income"  as  including  (a) 
rent  of  real  estate;  (b)  interest  derived  from  money  loaned 
or  invested  in  notes,  mortgages,  bonds,  or  other  evidences 
of  debt;  (c)  wages,  salaries,  and  the  like;  (d)  dividends  or 
profits  derived  from  stock,  or  from  the  purchase  and  sale 
pt  property  acquired  within  three  years  previotis,  or  from 
any  business  whatever;  (e)  royalties  derived  from  the 
possession  or  use  of  franchises  or  legaUzed  privileges;  and 
(f)  all  other  income  derived  from  any  source,  except  such 
as  is  exempted.  There  is  a  provision,  ''That  any  person 
engaged  in  business  within  and  without  the  state  shall, 
with  respect  to  income  other  than  that  derived  from  rent- 
als, stocks,  bonds,  securities  or  evidences  of  indebtedness, 
be  taxed  only  upon  that  proportion  of  such  income  as  b 
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derived  from  business  transacted  and  property  located 
within  the  state/'  which  is  to  be  determined  in  a  particular 
manner  specified  in  §  1770b,  as  far  as  applicable. 

Corporations  are  allowed  to  make  certain  deductions 
from  gross  income,  including  amoimts  paid  for  personal 
services  of  officers  and  employees  and  other  ordinary 
expenses  paid  out  of  income  in  the  maintenance  and  oper- 
ation of  business  and  property,  including  a  reasonable  ' 
allowance  for  depreciation,  losses  not  compensated  for  by 
insurance  or  otherwise,  taxes,  etc.  These  need  not  be 
further  mentioned,  beyond  saying  that  the  intent  and 
necessary  effect  of  the  act  is  to  tax  not  gross  receipts  but 
net  income;  that  from  the  stipulated  facts  it  appears  that 
the  tax  in  question  was  imposed  upon  plaintiff's  net  income; 
and  that  this  is  in  accord  with  the  construction  of  the  act 
adopted  by  the  supreme  court  of  the  State  in  this  and  other 
cases.  State  ex  rel.  Manitowoc  Gas  Co.  v.  Wisconsin  Tax 
Commissiony  161  Wisconsin,  111,  116;  United  States  Glue 
Co.  V.  Oak  Creek  (the  present  case),  161  Wisconsin,  21 1, 221 ; 
State  ex  rel.  Bundy  v.  ffygaard,  163  Wisconsin,  307,  310. 

In  order  to  determine  what  part  of  the  income  of  a 
corporation  engaged  in  business  within  and  without  the 
State  (other  than  that  derived  from  rentals,  stocks,  bonds, 
securities,  etc.)  is  to  be  taxed  as  derived  from  business 
transacted  and  property  located  within  the  State,  refer- 
ence is  had  to  a  formula  prescribed  by  another  statute 
[§  1770b,  subsec.  7,  par.  (e)  of  Wisconsin  Stats.]  for  appor- 
tioning the  capital  stock  of  foreign  corporations,  tmder 
which  the  gross  business  in  dollars  of  the  corporation  in 
the  State,  added  to  the  value  in  dollars  of  its  property 
in  the  State,  is  made  the  numerator  of  a  fraction  of 
which  the  denominator  consists  of  the  total  gross  busi- 
ness in  dollars  of  the  corporation  both  within  and 
without  the  State,  added  to  the  value  in  dollars  of  its 
property  within  and  without  the  State.  The  resulting 
fraction  is  taken  by  the  income  tax  law  as  representing  the 
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proportion  of  the  income  which  is  deemed  to  be  derived 
from  business  transacted  and  property  located  within  the 
State.  This  formula  was  applied  in  apportioning  plain- 
tiff's net  "business  income"  for  the  year  1911,  and  upon 
the  portion  thus  attributed  to  the  State,  plus  the  income 
from  rentals,  stocks,  bonds,  etc.,  the  tax  in  question  was 
levied. 

Plaintiff  was  and  is  a  corporation  organized  imder  the 
laws  of  the  State  of  Wisconsin,  having  its  principal  office 
and  place  of  business  in  the  Town  of  Oak  Creek,  where  it 
conducted  an  extensive  manufacturing  plant,  selling  its 
products  throughout  the  State  and  in  other  States  and 
foreign  countries.  Its  net  "business  income"  in  the  year 
1911,  exclusive  of  that  derived  from  rentals,  stocks,  bonds, 
etc.,  and  after  making  the  deductions  aUowed  by  the  act, 
amoimted  to  about  $124,000,  derived  from  the  following 
sources:  (a)  about  $16,000  from  goods  sold  to  customers 
within  the  State  and  delivered  from  its  factory;  (b)  about 
$65,000  from  goods  sold  to  customers  outside  of  the  State 
and  delivered  from  its  factory;  (c)  about  $31,000  from 
goods  sold  to  customers  outside  of  the  State,  the  sales  hav- 
ing been  made  and  goods  shipped  from  plaintiff's  branches 
in  other  States,  and  the  goods  having  been  manufactured  at 
plaintiff's  factory  and  shipped  before  sale  to  said  branches; 

(d)  about  $7,000  from  goods  sold  to  customers  outside 
of  the  State,  the  sales  having  been  made  and  goods 
shipped  from  plaintiff's  branches  without  the  State,  these 
goods  having  been  purchased  by  plaintiff  outside  of  the 
State  and  shipped  to  plaintiff's  factory  in  the  State,  and 
thence  shipped  before  sale  from  the  factory  to  the  branches ; 

(e)  about  $5,000  from  goods  sold  outside  of  the  State,  the 
sales  having  been  made  and  goods  shipped  from  said 
branches,  and  the  goods  having  been  pinrchased  by  plain- 
tiff outside  of  the  State  and  shipped  from  the  points  of 
piu^chase  to  the  branches  without  coming  into  the  State 
of  Wisconsin. 
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No  contention  was  made  as  to  the  taxability  of  the 
income  designated  in  item  (a).  Plaintiff's  contention 
that  items  (d)  and  (e)  were  not  taxable  because  not  d^ 
rived  from  property  located  or  business  transacted  within 
the  State  was  upheld  by  the  state  com1».  Thus  the  con- 
troversy is  narrowed  to  the  contention,  overruled  by  the 
supreme  court,  that  items  (b)  and  (c)  were  not  taxable 
.because  derived  from  interstate  commerce. 

Stated  concisely,  the  question  is  whether  a  State,  in 
levying  a  general  income  tax  upon  the  gains  and  profits 
of  a  domestic  corporation,  may  include  in  the  computation 
the  net  income  derived  from  transactions  in  interstate 
commerce  without  contravening  the  commerce  clause 
of  the  Constitution  of  the  United  States. 

It  is  settled  that  a  State  may  not  directly  burden  in- 
terstate commerce,  either  by  taxation  or  otherwise.  But 
a  tax  that  only  indirectly  affects  the  profits  or  returns 
from  such  commerce  is  not  within  the  rule.  Tbtis,  it  was 
declared  in  Postal  Telegraph  Cable  Co.  v.  Adams,  155  U.  S. 
688,  69(5-696:  ''It  is  settled  that  where  by  way  of  duties 
laid  on  the  transportation  of  the  subjects  of  mterstate 
commerce,  or  on  the  receipts  derived  therefrom,  or  on 
the  occupation  or  business  of  carrying  it  on,  a  tax  is  levied 
by  a  State  on  int^*state  commerce,  such  taxation  amoimts 
to  a  regulation  of  such  commerce  and  cannot  be  sust^ed. 
But  property  in  a  State  belonging  to  a  corporation, 
whether  foreign  or  domestic,  engaged  in  foreign  or  in- 
terstate commerce,  may  be  taxed,  or  a  tax  may  be  im- 
posed on  the  corporation  on  accoimt  of  its  property  within 
a  State,  and  may  take  the  form  of  a  tax  for  the  privilege 
of  exercising  its  franchises  within  the  State,  if  the  ascer- 
tainment of  the  amoimt  is  made  depwdent  in  fact  on  the 
value  of  its  property  situated  within  the  State,  (the  ex- 
action, therefore,  not  being  susceptible  of  exceeding  the 
sum  which  mi^t  be  leviable  directly  thereon,)  and  if 
payment  be  not  made  a  condition  precedent  to  the  right 
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to  carry  on  the  business,  but  its  enforcement  left  to  the 
ordinary  means  devised  for  the  collection  of  taxes." 
Again,  in  AUantic  &  Pacific  Telegraph  Co.  v.  Philadel- 
phia, 190  U.  S.  160,  163,  the  court  upon  a  review  of  nu- 
merous previous  cases  laid  down  certain  propositions  as 
established,  among  them  these:  (a)  that  the  immunity 
of  an  individual  or  corporation  engaged  in  interstate  com- 
merce from  state  regulation  does  not  prevent  a  State 
from  imposing  ordinary  property  taxes  upon  property 
having  a  situs  within  its  territory  and  employed  in  in- 
terstate commerce;  and  (b)  that  the  franchise  of  a  cor- 
poration, although  that  franchise  be  the  business  of 
interstate  commerce,  is,  as  a  part  of  its  property,  sub- 
ject to  state  taxation,  provided  at  least  the  franchise 
be  hot  derived  from  the  United  States.  See,  also,  St 
Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S.  350, 
365. 

Yet  it  is  obvious  that  taxes  imposed  upon  property  or 
franchises  employed  in  interstate  commerce  must  be 
paid  from  the  net  returns  of  such  conomerce,  and  diminish 
them  in  the  same  sense  that  they  are  diminished  by  a  tax 
imposed  upon  the  net  returns  tiiemselves. 

The  distinction  between  direct  and  indirect  burdens, 
with  particular  reference  to  a  comparison  between  a  tax 
upon  the  gross  returns  of  carriers  in  interstate  commerce 
and  a  general  income  tax  imposed  upon  all  inhabitants 
incidentally  affecting  carriers  engaged  in  such  com- 
merce, was  the  subject  of  consideration  in  Philadelphia 
dt  SotUhem  S.  S.  Co.  v.  Pennsylmnia,  122  U.  S.  326, 
345,  where  the  court,  by  Mr.  Justice  Bradley,  said: 
''The  corporate  franchises,  the  property,  the  business, 
the  income  of  corporations  created  by  a  State  may  un- 
doubtedly be  taxed  by  the  State;  but  in  imposing  such 
taxes  care  should  be  taken  not  to  interfere  with  or  hamper, 
directly  or  by  indirection,  interstate  or  foreign  commerce, 
or  any  other  matter  exclusively  within  the  jurisdiction  of 
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the  Federal  goveminent."  Many  previous  cases  were 
referred  to. 

The  correct  line  of  distinction  is  so  well  illustrated  in 
two  cases  decided  at  the  present  term  that  we  hardly  need 
go  further.  In  Crew  Levick  Co.  v.  Pennsylvania,  245  U.  S. 
292,  we  held  that  a  state  tax  upon  the  business  of  selling 
goods  in  foreign  commerce,  measured  by  a  certain  per- 
centage of  the  gross  transactions  in  such  commerce,  was 
by  its  necessary  effect  a  tax  upon  the  commerce,  and  at 
the  same  time  a  duty  upon  exports,  contrary  to  §§  8  and 
10  of  Article  I  of  the  Constitution,  since  it  operated  to  lay 
a  direct  burden  upon  every  transaction  by  withholding  for 
the  use  of  the  State  a  part  of  every  dollar  received.  On  the 
other  hand,  in  Peck  &  Co.  v.  Lowe,  ante,  165,  we  held  that 
the  Income  Tax  Act  of  October  3, 1913,  c.  16,  §  2,  38  Stat. 
166,  172,  when  carried  into  effect  by  imposing  an  assess- 
ment upon  the  entire  net  income  of  a  corporation,  approxi- 
mately  three-fourths  of  which  was  derived  from  the- export 
of  goods  to  foreign  countries,  did  not  amoimt  to  laying  a 
tax  or  duty  on  articles  exported  within  the  meaning  of 
Art.  1,  §  9,  cl.  5  of  the  Constitution.  The  distinction  be- 
tween a  direct  and  an  indirect  burden  by  way  of  tax  or 
duty  was  developed,  and  it  was  shown  that  an  income 
tax  laid  generally  on  net  incomes,  not  on  income  from  ex- 
portation because  of  its  source  or  in  the  way  of  discrimi- 
nation, but  just  as  it  was  laid  on  other  income,  and  af- 
fecting only  the  net  receipts  from  exportation  after  all 
expenses  were  paid  and  losses  adjusted  and  the  recipient 
of  the  income  was  free  to  use  it  as  he  chose,  was  only  an 
mdirect  burden. 

The  difference  in  effect  between  a  tax  measured  by 
gross  receipts  and  one  measured  by  net  income,  recognized 
by  our  decisions,  is  manifest  and  substantial,  and  it 
affords  a  convenient  and  workable  basis  of  distinction 
between  a  direct  and  immediate  burden  upon  the  busi- 
ness affected  and  a  charge  that  is  only  indirect  and  inci- 
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dental.  A  tax  upon  gross  receipts  a£Fects  each  tranr>* 
action  in  proportion  to  its  magnitude  and  irrespective  of 
whether  it  is  profitable  or  otherwise.  Conceivably  it  may 
be  sufficient  to  make  the  difference  between  profit  and 
loss,  or  to  so  diminish  the  profit  as  to  impede  or  discourage 
the  conduct  of  the  commerce.  A  tax  upon  the  net  profits 
has  not  the  same  deterrent  effect,  since  it  does  not  arise 
at  all  unless  a  gain  is  shown  over  and  above  expenses  and 
losses,  and  the  tax  cannot  be  heavy  unless  the  profits  are 
large.  Such  a  tax,  when  imposed  upon  net  incomes  from 
whatever  source  arising,  is  but  a  method  of  distributing 
the  cost  of  government,  like  a  tax  upon  property,  or  upon 
franchises  treated  as  property;  and  if  there  be  no  dis- 
crimination against  interstate  commerce,  either  in  the 
admeasurement  of  the  tax  or  in  the  means  adopted  for 
enforcing  it,  it  constitutes  one  of  the  ordinaxy  and  general 
burdens  of  government,  from  which  persons  and  corpo- 
rations otherwise  subject  to  the  jurisdiction  of  the  States 
are  not  exempted  by  the  Federal  Constitution  because 
they  happen  to  be  engaged  in  commerce  among  the  States. 
And  so  we  hold  that  the  Wisconsin  income  tax  law,  as 
applied  to  the  plaintiff  in  the  case  before  us,  can  not  be 
deemed  to  be  so  direct  a  burden  upon  plaintiff's  interstate 
business  as  to  amount  to  an  unconstitutional  interference 
with  or  regulation  of  conmierce  among  the  States.  It 
was  measured  not  by  the  gross  receipts,  but  by  the  net 
proceeds  from  this  part  of  plaintiff's  business,  along  with 
a  like  imposition  upon  its  income  derived  from  other 
sources,  and  in  the  same  way  that  other  cori)orations 
doing  business  within  the  State  are  taxed  upon  that  pro- 
portion of  their  income  derived  from  business  transacted 
and  property  located  within  the  State,  whatever  the 
nature  of  their  business. 

Judgment  affirmed. 

Mr.  Chief  Justice  White  concurs  in  the  result. 
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SOUTHERN  PACIFIC  COMPANY  v.  LOWE,  UNITED 
STATES  COLLECTOR  OF  INTERNAL  REVENUE 
FOR  THE  SECOND  DISTRICT  OF  NEW  YORK. 

ERROR  TO   THE   DISTRICT  COURT   OF   THE   tJNITBD   STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  452.    Argued  March  4,  5,  6^  1918.— Decided  June  3,  1018. 

Accumulations  that  accrued  to  a  corporation  through  surplus  earn- 
ings or  appreciation  in  property  value,  before  the  adoption  of  the 
Sixteenth  Amendment  (February,  1913),  and  the  effective  date 
(March,  1913),  of  the  Income  Tax  Act  of  1913  (Act  October  3, 1913, 
c.  16,  38  Stat.  166),  are  to  be  regarded  as  its  capital,  not  as  its  in- 
come for  the  purposes  of  that  act. 

Although,  in  general,  the  Income  Tax  Act  of  1913,  unlike  that  of 
June  30, 1864,  treated  corporate  earnings  as  not  accruing  to  the  share- 
holders until  the  time  when  a  dividend  was  paid  {Lynch  v.  Hornby^ 
posty  339),  and  although  in  ordinary  cases  the  mere  accumulation 
of  adequate  surplus  does  not  entitle  a  shareholder  to  dividends  until 

.  the  directors,  in  their  discretion,  declare  them,  yet,  where  the  shares 
of  a  corporation  were  all  owned,  and  its  property  and  funds  possessed, 
and  its  operations  and  affairs  completely  dominated,  by  another 
corporation,  so  that  the  two  were  in  substance  but  one,  and  where 
dividends  from  the  one  to  the  other  were  consummated,  after  the 
Act  of  1913  became  effective,  by  a  mere  paper  transaction — formal 
vote  of  the  directors  of  the  first  company  and  entries  on  the  books  of 
the  two — and  represented  merely  what  the  second  company  was 
entitled  to  have  as  shareholder  before  January  1,  1913,  from  a  sur- 
plus theretofore  accumulated;  hdd,  that  such  dividends  were  not 
taxable  as  income  of  the  shareholding  company  within  the  true 
intent  and  meaning  of  the  Income  Tax  Act  of  1913. 

238  Fed.  Rep.  847,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Oardon  M.  Buck  for  plaintiff  in  error. 
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The  Solicitor  General^  with  whom  Mr.  Wm.  C.  Herron 
was  on  the  brief,  for  defendant  in  error. 

Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  Investment  Bankers '  Association  of  Amer- 
ica, as  amicua  cwrUe. 

Mr.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

This  case  presents  a  question  arising  under  the  Federal 
Income  Tax  Act  of  October  3,  1913,  c.  16,  38  Stat.  114, 
166.  Suit  was  brought  by  plaintiff  in  error  against  the 
Collector  to  recover  taxes  assessed  against  it  and  paid 
under  protest.  There  were  two  caiises  of  action,  of  which 
only  the  second  went  to  trial,  .it  having  been  stipulated 
that  the  trial  of  the  other  might  be  postponed  imtil  the 
final  determination  of  this  one.  So  far  as  it  is  presented 
to  us,  the  suit  is  an  effort  to  recover  a  tax  imposed  upon, 
certain  dividends  upon  stock,  in  form  received  by  the 
plaintiff  from  another  coiporation  in  the  early  part  of  the 
year  1914,  and  alleged  by  the  plaintiff  to  have  been  paid 
out  of  a  surplus  accumulated  not  only  prior  to  the  effective 
date  of  the  act  but  prior  to  the  adoption  of  the  Sixteenth 
Amendment  to  the  Constitution  of  the  United  States. 
The  District  Court  directed  a  verdict  and  judgment  in 
favor  of  the  Collector,  238  Fed.  Rep.  847,  and  the  case 
comes  here  by  direct  writ  of  error  under  §  238,  Judicial 
Code,  because  of  the  constitutional  question.  That  our 
jurisdiction  was  properly  invoked  is  settled  by  Toxone  v. 
Eim&r,  245  U.  S.  418,  426. 

The  case  was  submitted  at  the  same  time  with  several 
other  cases  arising  under  the  same  act  and  decided  this 
day,  viz..  Lynch  v.  Turrish,  ante,  221;  Lyruh  v.  Hornby, 
poet,  339,  and  Peabody  v.  Eisner,  poet,  347. 

The  material  facts  are  as  follows:  Prior  to  January  1, 
1913,  and  at  all  times  material  to  the  case,  plaintiff,  a 
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corporation  organized  under  the  laws  of  the  State  of 
Kentucky,  owned  all  the  capital  stock  of  the  Central 
Pacific  Railway  CompaDy,  a  corporation  of  the  State  of 
Utah,  mcluding  the  stock  registered  in  the  names  of  the 
directors.^  This  situation  existed  continuously  from  the 
incorporation  of  the  Railway  CompaDy  in  the  year  1899. 
That  company  is  the  successor  of  the  Central  Pacific  Rail- 
road Company  and  acquired  all  of  its  properties,  which 
constitute  a  part  of  a  large  system  of  railways  owned  or 
controlled  by  the  Southern  Pacific  Company.  The  latter 
company,  besides  beiQg  sole  stockholder,  was  in  the 
actual  physical  possession  of  the  railroads  and  all  other 
assets  of  the  Railway  Company,  and  in  charge  of  its  oper- 
ations, which  were  conducted  in  accordance  with  the  terms 
of  a  lease  made  by  the  predecessor  company  to  the  South- 
em  Pacific  and  assumed  by  the  Railway  Company,  the 
effect  of  which  was  that  the  Southern  Pacific  should  pay 
to  the  lessor  company  $10,000  per  annum  for  organization 
expenses,  should  operate  the  railroads,  branches,  and 
leased  lines  belonging  to  the  lessor,  and  account  annually 
for  the  net  earnings,  and  if  these  exceeded  6  per  cent,  on 
the  existing  capital  stock  of  the  lessor  the  lessee  should 
retain  to  itself  one-half  of  the  excess;  advances  by  the 
lessee  for  account  of  the  lessor  were  to  bear  lawful  interest, 
and  the  lessee  was  to  be  entitled  at  any  time  and  from 
time  to  time  to  refimd  to  itself  its  advances  and  interest 
out  of  any  net  earnings  which  might  be  in  its  hand.  The 
provisions  of  the  lease  were  observed  by  both  corporations 
for  bookkeeping  purposes.  The  Southern  Pacific  acted 
as  cashier  and  banker  for  the  entire  system;  the  Central 
Pacific  kept  no  bank  accoimt,  its  earnings  being  deposited 
with  the  bank  account  of  the  Southern  Pacific;  and  if  the 

^  There  was  another  question,  concerning  a  dividend  paid  by  the  Re- 
ward Oil  Company,  whose  stock  likewise  was  owned  by  the  Southern 
Pacific  Company,  but  the  contention  of  plaintiff  in  error  respecting 
this  item  has  been  abandoned. 
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Central  Pacific  needed  money  for  additions  and  better- 
ments or  for  making  up  a  deficit  of  current  earnings,  the 
necessary  fimds  were  advanced  by  the  Southern  Pacific. 
As  a  result  of  these  operations  and  of  the  conversion  of 
certain  capital  assets  of  the  Central  Pacific  Company, 
that  company  showed  upon  its  books  a  large  surplus 
accimiulated  prior  to  January  1,  1913,  principally  in  the 
form  of  a  debit  against  the  Southern  Pacific,  which  at  the 
same  time,  as  sole  stockholder,  was  entitled  to  any  and 
all  dividends  that  might  be  declared,  and  being  in  control 
of  the  board  of  directors  was  able  to  and  did  control  the 
dividend  policy.  The  dividends  in  question  were  declared 
and  paid  during  the  first  six  months  of  the  year  1914  out 
of  this  surplus  of  the  Central  Pacific  accumulated  prior  to 
January  1,  1913;  but  the  payment  was  only  constructive, 
being  carried  into  effect  by  bookkeeping  entries  which 
simply  reduced  the  apparent  surplus  of  the  Central  Pacific 
and  reduced  the  apparent  indebtedness  of  the  Southern 
Pacific  to  the  Central  Pacific  by  precisely  the  amoimt  of 
the  dividends. 

The  question  is  whether  the  dividends  received  under 
these  circumstances  and  in  this  manner  by  the  Southern 
Pacific  Company  were  taxable  as  income  of  that  company 
imder  the  Income  Tax  Act  of  1913.^ 

The  act  provides  in  §  II,  paragraph  A,  subdivision  1 
(38  Stat.  166):  ''That  there  shall  be  levied,  assessed, 
collected  and  paid  annually  upon  the  entire  net  income 
arising  or  accruing  from  all  sources  in  the  preceding  calen- 
dar year"  to  every  person  residing  in  the  United  States  a 
tax  of  1  per  centum  per  annum,  with  exceptions  not  now 

1  In  addition,  a  question  was  made  in  the  District  Court  as  to  a 
special  dividend  declared  by  the  Central  Pacific  out  of  the  proceeds 
of  sale  of  certain  land  on  Long  Island,  taken  in  satisfaction  of  a  debt 
and  sold  in  December,  1913.  As  to  this,  however,  no  argument  is 
submitted  by  plaintiff  in  error,  the  facts  are  not  clear,  and  we  pass  it 
without  consideration. 
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material.  By  paragraph  G  (a)  (p.  172),  it  is  provided: 
''That  the  noimal  tax  hereinbefore  imposed  upon  indi- 
viduals [1  per  cent.]  likewise  shall  be  levied,  ass^sed,  and 
paid  annually  upon  the  entire  net  income  arising  or 
accruing  from  all  sources  diiring  the  preceding  calen- 
dar year  to  every  cori)oration  .  .  .  organissed  in 
the  United  States,"  with  other  provisions  not  now 
material. 

It  is  provided  in  paragraph  G  (b),  as  to  domestic 
corporations,  that  sudi  net  income  shall  be  ascertained 
by  deducting  from  the  gross  amoimt  of  the  income  of  the 
corporation  (1)  ordinary  and  necessary  expenses  paid 
witibin  the  year  in  the  maintenance  and  operation  of  its 
business  and  properties,  including  rentals  and  the  like; 
(2)  losses  sustained  within  the  year  and  not  compensated 
by  insurance  or  otherwise,  including  a  reasonable  allow- 
ance for  depreciation  by  use,  wear  and  tear  of  property, 
if  any,  and  in  the  case  of  mines  a  certain  allowance  for 
depletion  of  ores  and  other  natural  deposits;  (3)  interest 
accrued  and  paid  within  the  year  upon  indebtedness  of 
the  corporation,  within  prescribed  limits;  (4)  national  and 
state  taxes  paid.  It  will  be  observed  that  moneys  received 
as  dividends  upon  the  stock  of  other  coiporations  are  not 
deducted,  as  they  are  in  computing  the  income  of  indi- 
viduals for  the  purpose  of  the  normal  tax  imder  this  act 
(p.  167),  and  as  they  were  in  computing  the  income  of  a 
corporation  under  the  Excise  Tax  Act  of  August  5,  1909, 
c.  6,  36  Stat.  11,  113,  §  38. 

By  paragraph  G  (c),  the  tax  upon  corporations  is  to  be 
computed  upon  the  entiie  net  income  accrued  within  each 
calendar  year  but  for  the  year  1913  only  upon  the  net  in- 
come accrued  from  March  1  to  December  31,  to  be  ascer- 
tamed  by  taking  five-sixths  of  the  entire  net  income  for  the 
calendar  year. 

The  purpose  to  refrain  from  taxing  income  that  ac- 
crued prior  to  March  1,  1913,  and  to  exclude  from  con- 
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sideration  in  making  the  computation  any  income  that 
accrued  in  a  preceding  calendar  year,  is  made  plain 
by  the  provision  last  referred  to;  indeed,  the  Sixteenth 
Amendment,  under  which  for  the  first  time  Congress  was 
authorized  to  tax  income  from  property  without  appor^ 
tioning  the  tax  among  the  States  according  to  population, 
received  the  approval  of  the  requisite  numbca*  of  States 
only  in  February,  1913.  Pollock  v.  Fixrmers^  Loan  & 
^TruBt  Co.,  157  U.  S.  429,  581;  158  U.  S.  601,  637;  Brushr 
aber  v.  Union  Pacific  R.  R.  Co.,  240  U.  S.  1, 16. 

We  must  reject  in  this  case,  as  we  have  rejected  in 
cases  arising  under  the  Corporation  Excise  Tax  Act  of 
1909  (Doyle  v.  Mitchell  Brothers  Co.,  ante,  179,  and  Hays  v. 
GaiUey  Mountain  Coal  Co.,  ante,  189)  the  broad  contention 
submitted  in  behalf  of  the  Government  that  all  receipts — 
everything  that  comes  in — are  income  within  the  proper 
definition  of  the  term  ''gross  income,"  and  that  the  entire 
proceeds  of  a  conversion  of  capital  assets,  in  whatever 
form  and  under  whatever  circumstances  accomplished, 
should  be  treated  as  gross  income.  Certainly  the  term 
''income"  has  no  broader  meaning  in  the  1913  Act  than 
in  that  of  1909  (see  Stratton^a  Independence  v.  Howbert, 
231  U.  S.  399,  416,  417),  and  for  the  present  purpose  we 
assume  there  is  no  difference  in  its  meaning  as  used  in 
the  two  acts.  This  being  so,  we  are  bound  to  consider 
acciunulatioDS  that  accrued  to  a  corporation  prior  to 
January  1,  1913,  as  being  capital,  not  income,  for  the 
purposes  of  the  act.  And  we  perceive  no  adequate 
ground  for  a  distinction,  in  this  regard,  between  an  ac- 
cumulation of  surplus  earnings,  and  the  increment  due  to 
an  appreciation  in  value  of  the  assets  of  the  taxpayer. 

That  the  dividends  in  question  were  paid  out  of  a 
surplus  that  accrued  to  the  Central  Pacific  prior  to  Jan- 
uaiy  1,  1913,  is  imdisputed;  and  we  deem  it  to  be  equally 
clear  that  this  siuplus  accrued  to  the  Southern  Pacific 
Company  prior  to  that  date,  in  every  substantial  sense 
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pertinent  to  the  present  inquiiy,  and  hence  underwent 
nothing  more  than  a  change  of  form  when  the  dividends 
were  declared. 

We  do  not  rest  this  upon  the  view  that  for  the  purposes 
of  the  Act  of  1913  stockholders  in  the  ordinary  case 
have  the  same  interest  in  the  accumulated  earnings  of 
the  company  before  as  after  the  declaratioa  of  dividends. 
The  act  is  qtiite  different  in  this  respect  from  the  Income 
Tax  Act  of  June  30,  1864,  c.  173,  13  Stat.  223,  281,  282,' 
under  which  this  court  held,  in  Collector  v.  Hvbbard,  12 
Wall.  1,  16,  that  an  individual  was  taxable  upon  his 
proportion  of  the  earnings  of  the  corporation  although  not 
declared  as  dividends.  That  decision  was  based  upon  the 
very  special  language  of  a  clause  of  §  117  of  the  act  (13 
Stat.  282)  that  ''the  gains  and  profits  of  all  companies, 
whether  incorporated  or  partnership,  other  than  the  com- 
panies specified  in  this  section,  shall  be  included  in  esti- 
matmg  the  annual  gains,  profits,  or  income  of  any  person 
entitled  to  the  same,  whether  divided  or  otherwise." 
The  Act  of  1913  contains  no  similar  language,  but  on  the 
contrary  deals  with  dividends  as  a  particular  item  of 
income,  leaving  them  free  from  the  normal  tax  imposed 
upon  individuals,  subjecting  them  to  the  graduated 
surtaxes  only  when  received  as  dividends  (38  Stat.  167, 
paragraph  B),  and  subjecting  the  interest  of  an  indi- 
vidual shareholder  in  the  imdivided  gains  and  profits  of 
his  corporation  to  these  taxes  only  in  case  the  company 
is  formed  or  fraudulently  availed  of  for  the  purpose  of  pre- 
venting the  imposition  of  such  tax  by  permitting  gains 
and  profits  to  acciunulate  instead  of  being  divided  or 
distributed.^     Our  view  of  the  effect  of  this  act  upon 

^  ''For  the  purpose  of  this  additional  tax  the  taxable  income  of  any 
individual  shall  embrace  the  share  to  which  he  would  be  entitled  of  the 
gains  and  profits,  if  divided  or  distributed,  whether  divided  or  dis- 
tributed or  not,  of  all  corporations,  joint-stock  companies,  or  associa- 
tions however  created  or  organized,  formed  or  fraudulently  availed 
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dividends  received  by  the  ordinary  stockholder  after  it 
took  efiFect  but  paid  out  of  a  sxuplus  that  accrued  to  the 
coiporation  before  that  event,  is  set  forth  in  Lj/nch  v. 
Hornby  y  post,  339. 

We  base  our  conclusion  in  the  present  case  upon  the 
view  that  it  was  the  purpose  and  intent  of  Congress, 
while  taxing  ''the  entire  net  income  arising  or  accruing 
from  all  sources''  during  each  year  commencing  with  the 
first  day  of  March,  1913,.  to  refrain  from  taxing  that 
which,  in  mere  form  only,  bore  the  appearance  of  income 
accruing  after  that  date,  while  in  truth  and  in  substance 
it  accrued  before;  and  upon  the  fact  that  the  Central 
Pacific  and  the  Southern  Pacific  were  in  substance 
identical  because  of  the  complete  ownership  and  control 
which  the  latter  possessed  over  the  former,  as  stockholder 
and  in  other  capacities.  While  the  two  companies  were 
separate  legal  entities,  yet  in  fact,  and  for  all  practical 
purposes  they  were  merged,  the  former  being  but  a  part 
of  the  latter,  acting  merely  as  its  agent  and  subject  in  all 
things  to  its  proper  direction  and  control.  And,  besides, 
the  f imds  represented  by  the  dividends  were  in  the  actual 
possession  and  control  of  the  Southern  Pacific  as  well 
before  as  after  the  declaration  of  the  dividends.  The 
fact  that  the  books  were  kept  in  accordance  with  the 
provisions  of  the  lease,  so  that  these  fimds  appeared  upon 

of  for  the  purpose  of  preventing  the  imposition  of  such  tax  through  the 
medium  of  permitting  such  gains  and  profits  to  accumulate  instead  of 
being  divided  or  distributed;  and  the  fact  that  any  such  corpora- 
tion .  .  .  is  a  mere  holding  company,  or  that  the  gains  and  profits 
are  permitted  to  accumulate  beyond  the  reasonable  needs  of  the 
business  shall  be  prima  facie  evidence  of  a  fraudulent  purpose  to  escape 
such  tax;  but  the  fact  that  the  gains  and  profits  are  in  any  case  per- 
mitted to  accumulate  and  become  surplus  shall  not  be  construed  as 
evidence  of  a  purpose  to  escape  the  said  tax  in  such  case  unless  the 
Secretary  of  the  Treasury  shall  certify  that  in  his  opinion  such  accu- 
mulation is  unreasonable  for  the  purposes  of  the  business."  (38  Stat. 
1«6, 167.) 
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the  accounts  as  an  indebtedness  of  the  lessee  to  the  lessor, 
cannot  be  controlling,  in  view  of  the  practical  identity 
between  lessor  and  lessee.  Aside  from  the  interests  of 
creditors  and  the  public — ^and  there  is  nothing  to  suggest 
that  the  interests  of  either  were  concerned  in  the  disposi- 
tion of  the  surplus  of  the  Central  Pacific — the  Southern 
Pacific  was  entitled  to  dispose  of  the  matter  as  it  saw  fit. 
There  is  no  question  of  there  being  a  surplus  to  warrant 
the  dividends  at  the  time  they  were  made,  hence  any 
speculation  as  to  what  might  have  happened  in  case  of 
financial  reverses  that  did  not  occur  is  beside  the  mark. 

It  is  true  that  in  ordinary  cases  the  mere  accumulflr 
tion  of  an  adequate  surplus  does  not  entitle  a  stockholder 
to  dividends  until  the  directors  in  their  discretion  declare 
them.  New  York,  Lake  Erie  &  Western  Railroad  v.  Nickals, 
119  U.  S.  296,  306;  Gibbons  v.  Mahon,  136  U.  S.  549,  558. 
And  see  Humphreys  v.  McKissodc,  140  U.  S.  304,  312. 
But  this  is  not  the  ordinary  case.  In  fact  the  discretion 
of  the  directors  was  affirmatively  exercised  by  declaring 
dividends  out  of  the  surplus  that  was  accumulated  prior 
to  January  1,  1913;  it  does  not  appear  that  any  other 
fair  exercise  of  discretion  was  open;  and  the  complete 
ownership  and  right  of  control  of  the  Southern  Pacific 
at  all  times  material  makes  it  a  matter  of  indifference 
whether  the  vote  was  at  one  time  or  another.  Under  the 
circumstances,  the  entire  matter  of  the  declaration  and 
payment  of  the  dividends  was  a  paper  transaction  to  bring 
the  books  into  accord  with  the  acknowledged  rights  of  the 
Southern  Pacific;  and  so  far  as  the  dividends  represented 
the  surplus  of  the  Central  vPacific  that  accumulated  prior 
to  Janxiary  1,  1913,  they  were  not  taxable  as  income  of 
the  Southern  Pacific  within  the  true  intent  and  meaning 
of  the  Act  of  1913. 

The  case  turns  upon  its  very  peculiar  facts,  and  is  distin- 
guishable from  others  in  which  the  question  of  the  identity 
of  a  controlling  stockholder  with  his  corporation  has  been 
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raised.    Pullman  Car  Co.  v.  Missouri  Pacific  Ry.  Co., 
115  U.  S.  587,  596;  Peterson  v.  Chicago,  Rock  Island  & 
Padfijc  Ry.  Co.,  205  U.  S.  364,  391. 
Judgment  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Mr.  Justice  Clarke  dissents. 


'•%* 
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The  Income  Tax  Act  of  October  3,  1913,  c.  16,  38  Stat.  166,  drew  a 
distinction  between  a  shareholder's  undivided  interest  in  the  gains 
and  profits  of  a  corporation  prior  to  declaration  of  a  dividend,  and 
his  participation  in  the  dividends  declared  and  paid;  treating  the 
latter,  in  ordinary  circumstances,  as  part  of  his  income  for  the  pur- 
pose of  the  "surtax,"  and  not  regarding  the  former  as  taxable  to  him 
unless  fraudulently  accumulated  to  evade  the  tax. 

Under  the  Sixteenth  Amendment,  Congress  may  tax  without  appor- 
tionment dividends  received  in  the  ordinary  course  by  a  shareholder 
from  a  corporation,  even  though  extraordinary  in  amount  and  de- 
rived from  a  surplus  of  corporate  assets  existing  before  the  Amend- 
ment. 

Under  the  Income  Tax  Act  of  1913,  ditidends  declared  and  paid  in 
the  ordinary  course  by  a  corporation  to  its  shareholders  after  March 
1,  1913,  whether  from  current  earnings  or  from  a  surplus  accumu- 
lated before  that  date,  were  taxable  to  the  individual  shareholders 
as  income,  under  the  "surtax"  provision.  Lynch  v.  Turrish,  ante, 
221  f  and  Southern  Pacijic  Co.  v.  Lowe,  ante,  330,  distinguished. 

236  Fed.  Rep.  661,  reversed. 

The  case  is  stated  in  the  opinion. 
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The  Solicitor  Generdly  with  whom  Mr,  Wm.  C.  Herron 
was  on  the  brief,  for  petitioner. 

Mr.  A.  W.  Clapp,  with  whom  Mr.  N.  H.  Clapp,  Mr.  H. 
Oldenburg  and  Mr.  H.  J,  Richardson  were  on  the  brief, 
for  respondent. 

Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  Investment  Bankers'  Association  of  America, 
as  amicua  curiae. 

Mr.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

Hornby,  the  respondent,  recovered  a  judgment  in  the 
United  States  District  Court  against  Lynch,  as  Collector 
of  Internal  Revenue,  for  the  return  of  $171,  assessed  as  an 
additional  income  tax  under  the  Act  of  October  3,  1913, 
c.  16,  38  Stat.  114;  166,  and  paid  under  protest.  The  Cir- 
cuit Court  of  Appeals  affirmed  the  judgment,  236  Fed. 
Rep.  661,  and  the  case  comes  here  on  certiorari.  It  was 
submitted  at  the  same  time  with  Lynch  v.  Turrishf  ante, 
221;  Southern  Pacific  Co.  v.  Lowe,  ante,  330;  BXxdPeabody 
v.  Eisner,  post,  347,  arising  under  the  same  act,  and  this 
day  decided. 

The  facts,  in  brief,  are  as  follows:  Hornby,  from  1906 
to  1915,  was  the  owner  of  434  (out  of  10,000)  shares  of 
the  capital  stock  of  the  Cloquet  Liunber  Company,  an 
Iowa  corporation,  which  for  more  than  a  quarter  of  a 
century  had  been  eng&ged  in  purchasing  timber  lands, 
manufacturing  the  timber  into  liunber  and  selling  it. 
Its  shares  had  a  par  value  of  $100  each,,  making  the  entire 
capital  stock  $1,000,000.  On  and  prior  to  March  1, 1913, 
by  the  increase  of  the  value  of  its  timber  lands  and 
through  its  business  operations,  the  total  property  of  the 
company  had  come  to  be  worth  $4,000,000,  aod  Hornby's 
stock,  the  par  value  of  which  was  $43,400,  had  become 
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worth  at  least  $150,000.  In  the  year  1914  the  company 
was  engaged  m  cutting  its  standing  timber,  maDufacturing 
it  into  lumber,  selling  the  lumber,  and  distributing  the 
proceeds  among  its  stockholders.  In  that  year  it  thus 
distributed  dividends  aggregating  $650,000,  of  which 
$240,000,  or  24  per  cent,  of  the  par  value  of  the  capital 
stock,  was  derived  from  current  earnings,  and  $410,000 
from  conversion  into  money  of  property  that  it  owned  or 
in  which  it  had  an  interest  on  March  1,  1913.  Hornby's 
share  of  the  latter  amoxmt  was  $17,794,  and  this  not 
having  been  included  in  his  income  tax  return,  the  Com- 
missioner of  Internal  Revenue  levied  an  additional  tax  of 
$171  on  account  of  it,  and  this  forms  the  subject  of  the 
present  suit. 

The  case  was  tried  in  the  District  Court  and  argued 
in  the  Circuit  Court  of  Appeals  together  with  Lynch  v. 
Turrishy  (236  Fed.  Rep.  653),  and  was  treated  as  presenting 
substantially  the  same  question  upon  the  merits.  In  our 
opinion  it  is  distinguishable  from  the  Turriah  Case,  where 
the  distribution  in  question  was  a  single  and  final  dividend 
received  by  Turrish  from  the  Payette  Company  in  liqm- 
dation  of  the  entire  assets  and  business  of  the  company 
and  a  return  to  him  of  the  value  of  his  stock  upon  the 
siurender  of  his  entire  interest  in  the  company,  at  a 
price  that  represented  its  intrinsic  value  at  and  before 
March  1,  1913,  when  the  Income  Tax  Act  took  effect. 

In  the  present  case  there  was  no  windmg  up  or  Uquida- 
tion  of  the  Cloquet  Liraiber  Company,  nor  any  surrender 
of  Hornby's  stock.  He  was  but  one  of  many  stockholders, 
and  had  but  the  ordinaiy  stockholder's  interest  in  the 
capital  and  surplus  of  the  company,  that  is,  a  right  to 
have  them  devoted  to  the  proper  business  of  the  corpora- 
tion and  to  receive  from  the  current  earnings  or  accumu- 
lated surplus  such  dividends  as  the  directors  in  their  dis- 
cretion might  declare.  Gibbons  v.  Mahon,  136  U.  S.  549, 
557.    The  operations  of  this  company  in  the  year  1914 
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were,  according  to  tbe  facts  pleaded,  of  a  nature  essen- 
tially like  those  in  which  it  bad  been  engaged  for  more 
than  a  quarter  of  a  century.  The  fact  that  they  resulted 
in  converting  into  money,  and  thus  setting  free  for  dis- 
tribution as  dividends  a  part  of  its  suiplus  assets  accumu- 
lated prior  to'  March  1, 1913,  does  not  render  Hornby's 
share  of  those  dividends  any  the  less  a  part  of  his  income 
within  tbe  true  intent  and  meaning  of  the  act,  the  per- 
tinent language  of  which  is  as  follows  (38  Stat.  166,  167)  : 

''A.  Subdivision  1,  That  there  shall  be  levied, 
assessed,  collected  and  paid  annually  ui)on  the  entire 
net  income  arising  or  accruing  from  all  sources  in  the 
preceding  calendar  year  to  every  citizen  of  the  United 
States,  .  .  .  and  to  every  person  residiog  in  the 
United  States,  ...  a  tax  of  1  per  centum  per  annum 
upon  such  income,  except  as  hereinafter  provided;    .    .    . 

''B.  That,  subject  only  to  such  exemptions  and 
deductions  as  are  hereinafter  allowed,  the  net  income  of  a 
taxable  person  shall  include  gains,  profits,  and  income 
derived  from  salaries,  wages,  or  compensation  for  personal 
service  .  .  .  ,  also  from  interest,  rent,  dividends, 
secmities,  or  the  transaction  of  any  lawful  business 
carried  on  for  gain  or  profit,  or  gains  or  profits  and  income 
derived  from  any  source  whatever." 

Among  the  deductions  allowed  for  the  puipose  of  the 
normal  tax  is  ''seventh,  the  amoimt  received  as  dividends 
upon  the  stock  or  from  the  net  earnings  of  any  corpora- 
tion, .  .  .  which  is  taxable  ui)on  its  net  income  as 
hereinafter  provided."  There  is  a  graduated  additional 
tax,  commonly  known  as  a  ''surtax,"  upon  net  income 
in  excess  of  $20,000,  including  income  from  dividends, 
and  for  the  purpose  of  this  additional  tax  "the  taxable 
income  of  any  individual  shall  embrace  the  share  to 
which  he  would  be  entitled  of  the  gains  and  profits,  if 
divided  or  distributed,  whether  divided  or  distributed  or 
not,  of  all  corporations    .    .    .    formed  or  fraudulently 
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availed  of  for  the  purpose  of  preventing  the  imposition 
of  such  tax  through  the  medium  of  permitting  such  gains 
and  profits  to  accumulate  instead  of  being  divided  or 
distributed." 

It  is  evident  that  Congress  intended  to  draw  and  did 
draw  a  distinction  between  a  stockholder's  imdivided 
share  or  interest  in  the  gains  and  profits  of  a  corporation, 
prior  to  the  declaration  of  a  dividend,  and  his  participa- 
tion in  the  dividends  declared  and  paid;  treating  the 
latter,  in  ordinary  circumstances,  as  a  part  of  his  income 
for  the  purposes  of  the  siurtax,  and  not  regarding  the 
former  as  taxable  income  unless  fraudulently  accumulated 
for  the  purpose  of  evading  the  tax. 

This  treatment  of  imdivided  profits  applies  only  to 
profits  pennitted  to  accumulate  after  the  taking  effect  of 
the  act,  since  only  with  respect  to  these  is  a  fraudulent 
purpose  of  evading  the  tax  predicable.  Corporate  profits 
that  accumulated  before  the  act  took  effect  stand  on  a 
different  footing.  As  to  these,  however,  just  as  we  deem 
the  legislative  intent  manifest  to  tax  the  stockholder 
with  respect  to  such  accumulations  only  if  and  when,  and 
to  the  extent  that,  his  interest  in  them  comes  to  fruition  as 
income,  that  is,  in  dividends  declared,  so  we  can  perceive 
no  constitutional  obstacle  that  stands  in  the  way  of 
carrying  out  this  intent  when  dividends  are  declared  out 
of  a  preexisting  surplus.  The  act  took  effect  on  March 
1,  1913,  a  few  days  after  the  requisite  munber  of  States 
had  given  approval  to  the  Sixteenth  Amendment,  under 
which  for  the  first  time  Congress  was  anpowered  to  tax 
income  from  property  without  apportioning  the  tax 
among  the  States  according  to  population.  Sovihem  Par 
cific  Co.  V.  LowCj  supra.  That  the  retroactivity  of  the 
act  from  the  date  of  its  passage  (October  3,  1913)  to  a 
date  not  prior  to  the  adoption  of  the  Amendment  was  per- 
missible is  settled  by  Brushaber  v.  Union  Pacific  R.  R.  Co., 
240  U.  S.  1,  20.    And  we  deem  it  equally  clear  that  Con- 
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gross  was  at  liberty  under  the  Amendment  to  tax  as  in- 
come, without  apportionment;  everything  that  became  in- 
come, m  the  ordinary  sense  of  the  word,  after  the  adoption 
of  the  Amendment,  including  dividends  received  in  the 
ordinary  course  by  a  stockholder  from  a  corporation, 
even  though  they  wero  extraordinary  in  amoimt  and 
might  appear  upon  analysis  to  be  a  mere  realization  in 
possession  of  an  inchoate  and  contingent  interest  that 
the  stockholder  had  in  a  suiplus  of  corporate  assets 
previously  existing.  Dividends  aro  the  appropriate 
fruit  of  stock  ownership,  are  commonly  reckoned  as 
income,  and  aro  expended  as  such  by  the  stockholder 
without  rogard  to  whether  they  aro  declared  from  the 
most  rocent  earnings,  or  from  a  surplus  accumulated 
from  the  earnings  of  the  past,  or  aro  based  ui)on  the 
increased  value  of  the  property  of  the  corporation.  The 
stockholder  is,  in  the  ordinary  case,  a  different  entity 
from  the  corporation,  and  Congress  was  at  liberty  to 
treat  the  dividends  as  coming  to  him  ab  e^a,  and  as 
constituting  a  part  of  his  income  when  they  came  to  hand. 
Hence  we  construe  the  provision  of  the  act  that  "the 
net  iacome  of  a  taxable  person  shall  include  gains,  profits, 
and  income  derived  from  .  .  .  interest,  rent,  divi- 
dends, ...  or  gains  or  profits  and  mcome  derived 
from  any^ source  whatever"  as  including  (for  the  purposes 
of  the  additional  tax)  all  dividends  declared  and  paid  in 
the  ordinary  course  of  business  by  a  corporation  to  its 
stockholders  after  the  taking  effect  of  the  act  (March  1, 
1913),  whether  from  curront  earnings,  or  from  the  ac- 
cumulated surplus  made  up  of  past  earnings  or  increase 
in  value  of  corporate  assets,  notwithstanding  it  accrued 
to  the  corporation  m  whole  or  in  part  prior  to  March  1, 
1913.  In  short,  the  word  "dividends"  was  employed  in 
the  act  as  descriptive  of  one  kind  of  gain  to  the  individual 
stockholder;  dividends  being  treated  as  the  tan^ble  and 
recurront  rotums  upon  his  stock,  analogous  to  the  in* 
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terest  and  rent  received  upon  other  forms  of  invested 
capital. 

In  the  more  recent  Income  Tax  Acts,  provisions  have 
been  inserted  for  the  purpose  of  excluding  from  the  effect 
of  the  tax  any  dividends  declared  out  of  earnings  or 
profits  that  accrued  prior  to  March  1,  1913.  This  origi- 
nated with  the  Act  of  September  8,  1916,  and  has  been 
continued  in  the  Act  of  October  3, 1917.^  We  are  referred 
to  the  legislative  history  of  the  Act  of  1916,  which  it  is 
contended  indicates  that  the  new  definition  of  the  term 
"dividends"  was  intended  to  be  declaratory  of  the  mean- 

• 

>  In  Act  of  September  8, 1916,  c.  463,  39  Stat.  756,  757,  which  took 
the  place  of  the  Act  of  1913,  the  substance  of  what  we  have  quoted 
from  paragraph  B  of  the  1913  Act  was  embodied  in  §  2  (a),  but  with 
this  proviso:  "Provided,  That  the  term  'dividends'  as  used  in  this  title 
shall  be  held  to  mean  any  distribution  made  or  ordered  to  be  made  by 
a  corporation  .  .  .  end  of  its  earnings  or  profits  cuxrued  since  March 
first,  nineteen  hundred  and  thirteen,  and  payable  to  its  shareholders, 
whether  in  cash  or  in  stock  of  the  corporation,"  etc.  And  by  the  Act 
of  October  3,  1917,  c.  63, 40  Stat.  300,  329,  337-^,  §  2  (a)  of  the  1916 
Act  was  amended  by  being  repeated  without  the  proviso  (p.  329), 
while  the  proviso  was  inserted  as  a  new  section — 31  (a) — and  to  it 
was  added  a  subsection,  (b),  as  follows: 

"  (b)  Any  distribution  made  to  the  shareholders  or  members  of  a 
corporation  ...  in  the  year  nineteen  hundred  and  seventeen,  or 
subsequent  tax  years,  shall  be  deemed  to  have  been  made  from  the  most 
recently  accumulated  undivided  profits  or  surplus,  and  shall  constitute 
a  part  of  the  annual  income  of  the  distributee  for  the  year  in  which  re- 
ceived, and  shall  be  taxed  to  the  distributee  at  the  rates  prescribed  by 
law  for  the  years  in  which  such  profits  or  surplus  were  accumulated  by 
the  corporation,  .  .  .  but  noOiing  herein  shaU  he  construed  as 
taxing  any  earnings  or  profits  accrued  prior  to  March  first,  nineteen 
hundred  and  thirteen,  but  such  earnings  or  profits  may  be  distributed 
in  stock  dividends  or  otherwise,  exempt  from  the  tax,  after  the  dis- 
tribution of  earnings  and  profits  accrued  since  March  first,  nineteen 
hundred  and  thirteen,  has  been  made.  This  subdivision  shall  not 
.  apply  to  any  distribution  made  prior  to  August  sixth,  nineteen  hun- 
dred and  seventeen,  out  of  earnings  or  profits  accrued  prior  to  March 
first,  nineteen  hundred  and  thirteen." 
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ing  of  the  term  as  used  in  the  1913  Act.    We  cannot  ac*  \ 

cept  this  suggestion,  deeming  it  more  reasonable  to  r^ard 
the  change  as  a  concession  to  the  equity  of  stockholders 
granted  in  the  1916  Act,  in  view  of  constitutional  ques- 
tions that  had  been  raised  in  this  case,  in  the  compan- 
ion case  of  Lynch  v.  Turriah,  and  perhaps  in  other  cases. 
These  two  cases  were  commenced  in  October,  1915; 
and  decisions  adverse  to  the  tax  were  rendered  in  the  Dis- 
trict Court  in  January,  1916,  and  in  the  Circuit  Court  of 
Appeals  September  4,  1916. 

We  repeat  that  imder  the  1913  Act  dividends  declared 
and  paid  in  the  ordinary  course  by  a  corporation  to  its 
stockholders  after  March  1,  1913,  whether  from  current 
earnings  or  from  a  surplus  accumulated  prior  to  that  date, 
were  taxable  as  income  to  the  stockholder. 

We  do  not  overlook  the  fact  that  every  dividend  dis- 
tribution diminishes  by  just  so  much  the  assets  of  the  cor- 
poration, and  in  a  theoretical  sense  reduces  the  intrinsic 
value  of  the  stock.  But,  at  the  same  time,  it  demonstrates 
the  capacity  of  the  corporation  to  pay  dividends,  holds 
out  a  promise  of  further  dividends  in  the  future,  and  quite 
probably  increases  the  market  value  of  the  shares.  In 
our  opinion,  Congress  laid  hold  of  dividends  paid  in  the 
ordinary  course  as  de  facto  income  of  the  stockholder, 
without  regard  to  the  ultimate  effect  upon  the  corporation 
resulting  from  their  payment. 

Of  course  we  are  dealing  here  with  the  ordinary  stock- 
holder receiving  dividends  declared  in  the  ordinary  way 
of  business.  Lynch  v.  Turrish  and  Sovihem  Pacific  Co. 
V.  Lofjoe,  rest  upon  their  special  facts  and  are  plainly  dis- 
tinguishable. 

It  results  from  what  we  have  said  that  it  was  erroneous 
to  award  a  return  of  the  tax  collected  from  the  respondent, 
and  that  the  judgment  should  be 

Reversed,  and  the  cause  remanded  to  the  Diatricl  Court  for 
further  proceedings  in  conformity  with  this  opinion. 
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PEABODY  V.  EISNER,  COLLECTOR  OF  INTER- 
NAL REVENUE. 

EBBOR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  705.    Argued  March  4,  5,  6,  1918.— Decided  June  3,  1918. 

A  dividend  received  by  a  shareholder  after,  from  surplus  profits  of  the 
corporation  existing  before,  March  1, 1913,  was  subject  to  the  "sur- 
tax "  under  the  Income  Tax  Act  of  1913.   Lynch  v.  Hornby,  ante,  339. 

A  dividend  by  a  corporation  of  shares  owned  by  it  in  another  corpora- 
tion is  not  a  stock  dividend  and  is  subject  to  the  tax,  like  an  equiva- 
lent distribution  of  money.  Toume  v.  EisneTf  245  U.  S.  418,  dis- 
tinguished. 

AfSrmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Henry  W.  Clark  for  plaintiff  in  error. 

The  Solicitor  General,  with  whom  Mr.  Wm.  C.  Herron 
was  on  the  brief,  for  defendant  in  error. 

Mr.  Robert  R.  Reed,  by  leave  of  court,  filed  a  brief  on 
behalf  of  the  Investment  Bankers'  Association  of  America, 
as  amicus  curias. 

Mr.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

This  case  arose  imder  the  Federal  Income  Tax  Act  of 
October  3, 1913,  c.  16,  38  Stat.  114, 166.  The  controversy 
is  over  the  first  cause  of  action  set  up  by  plaintiff  in  error 
in  a  suit  against  the  Collector  for  the  recovery  of  an  ad- 
ditional tax  exacted  in  respect  of  a  certain  dividend 
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received  by  plaintiff  in  the  year  1914,  the  facts  being  as 
follows:  On  and  prior  to  March  1,  1913,  and  thence- 
forward until  payment  of  the  dividend  in  question, 
plaintiff  was  owner  of  1,100  shares  (out  of  a  total  of 
2,000,000  shares  outstanding)  of  common  stock  of  the 
Union  Pacific  Railroad  Company,  of  the  par  value  of 
$100  each,  and  during  the  same  period  the  company  had 
large  holdings  of  the  common  and  preferred  stocks  of  the 
Baltimore  &  Ohio  Railroad  Company.  On  March  2, 
1914,  the  Union  Pacific  declared  and  paid  an  extra  div- 
idend upon  each  share  of  its  common  stock,  amoimting  to 
$3  in  cash,  $12  in  par  value  of  preferred  stock  of  the 
Baltimore  &  Ohio,  and  $22.50  in  par  value  of  the  common 
stock  of  the  same  company;  the  result  being  that  peti- 
tioner received  as  his  dividend  upon  his  holding  of  Union 
Pacific  common  stock  $3,300  in  cash,  132  shares  of 
Baltimore  &  Ohio  preferred  and  2473^  shares  of  Baltimore 
&  Ohio  common  stock.  In  his  income  return  for  1914  he 
included  as  taxable  income  $4.12  per  share  of  this  divi- 
dend, or  $4,532  in  all,  and  paid  his  tax  ui)on  the  basis 
of  this  return.  Afterwards  he  was  subjected  to  an  addi- 
tional assessment  upon  a  valuation  of  the  balance  of  his 
dividend,  and  this,  having  been  paid  under  protest,  is  the 
subject  of  the  present  suit,  the  theory  of  which  is  that 
the  entire  earnings,  income,  gains,  and  profits  from  all 
sources  realized  by  the  Union  Pacific  Railroad  Company 
from  March  1,  1913,  to  March  2,  1914,  remaining  after 
the  payment  of  prior  charges,  did  not  exceed  $4.12  per 
share  of  the  Union  Pacific  common  stock,  and  that  the  cash 
and  Baltimore  &  Ohio  stock  disposed  of  in  the  extra 
dividend  (so  far  as  they  exceeded  the  value  of  $4.12  per 
share  of  Union  Pacific)  did  not  constitute  a  gain,  profit, 
or  income  of  the  Union  Pacific,  and  therefore  did  not 
constitute  a  gain,  profit,  or  income  of  the  plaintiff  arising 
or  accruing  either  in  or  for  the  year  1914  or  for  any  period 
subsequent  t^  March  1,  1913,  the  date  when  the  Income 
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Tax  Law  took  efiPect.  The  District  -Court  overruled  this 
contention  upon  the  authority  of  Southern  Pacific  Co. 
V.  Lovoe,  238  Fed.  Rep.  847,  and  Taume  v.  Eisner,  242  Fed. 
Rep.  702.  The  latter  case  has  since  been  reversed  (245 
U.  S.  418),  but  only  upon  the  ground  that  it  related  to  a 
stock  dividend  which  in  fact  took  nothing  from  the  prop- 
erty of  the  corporation  and  added  nothing  to  the  interest 
of  the  shareholder,  but  merely  chang^  the  evidence 
which  represented  that  interest.  Southern  Pacific  Co. 
V.  LfOwe,  has  been  reversed  this  day,  arUe,  330,  but  only 
upon  the  ground  that  the  Central  Pacific  Railway  Com- 
pany, which  paid  the  dividend,  and  the  Southern  Pacific 
Company,  which  received  it,  were  in  substance  identical 
corporations  because  of  the  complete  ownership  and  con- 
trol which  the  latter  possessed  over  the  former  as  stock-* 
holder  and  in  other  capacities,  so  that  while  the  two 
companies  were  separate  legal  entities,  yet  in  fact  and 
for  all  practical  purposes  the  former  was  but  a  part  of  the 
latter,  acting  merely  as  its  agent  and  subject  in  all  things 
to  its  direction  and  control;  and  for  the  further  reason 
that  the  fimds  represented  by  the  dividend  were  in  the 
actual  possession  and  control  of  the  Southern  Pacific 
Company  as  well  before  as  after  the  declaration  of  the 
dividend.  In  this  case  the  plaintiff  in  error  stands  in  the 
position  of  the  ordinary  stockholder,  whose  interest  in 
the  accumulated  earnings  and  surplus  of  the  company 
are  not  the  same  before  as  after  the  declaration  of  a 
dividend;  his  right  being  merely  to  have  the  assets  de- 
voted to  the  proper  business  of  the  corporation  and  to 
receive  from  the  current  earnings  or  accumulated  sur- 
plus such  dividends  as  the  directors  in  their  discretion 
may  declare;  and  without  right  or  power  on  his  part  to 
control  that  discretion. 

It  hardly  is  necessary  to  say  that  this  case  is  not  ruled 
by  our  decision  in  Towne  v.  Eisner,  since  the  dividend  of 
Baltimore  &  Ohio  shares  was  not  a  stock  dividend  but 
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a  distribution  in  specie  of  a  portion  of  the  assets  of  the 
Union  Pacific,  and  is  to  be  governed  for  all  present 
purposes  by  the  same  rule  applicable  to  the  distribution 
of  a  like  value  of  money.  It  is  controlled  by  Lynch  v. 
Hornby,  this  day  decided,  ante,  339. 

Judgtnent  affirmed. 


-••^ 


SUNDAY  LAKE  IRON  COMPANY  v.  TOWNSHIP 

OF  WAKEFIELD. 

•  ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  MICHIGAN. 
No.  38.    Argued  November  9,  1917.— Decided  June  3,  1918. 

An  unequal  tax  assessment  cannot  be  held  in  violation  of  the  equal 
protection  clause  of  the  Fourteenth  Amendment,  where  a  purpose 
of  the  assessing  board  to  discriminate  is  not  clearly  established  and 
where  the  discrimination  may  be  attributed  to  an  honest  mistake 
of  judgment  and  lack  of  time  and  evidence  for  making  general 
revaluations  when  objection  was  made. 

The  good  faith  of  tax  assessors  and  the  validity  of  their  acts  are  pre- 
sumed; when  assailed  the  burden  of  proof  is  upon  the  complaining 
party. 

186  Michigan,  626,  aJ9irmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Horace  Andrews,  with  whom  Mr.  WiUiam  P.  Bdden 
was  on  the  briefs,  for  plaintiff  in  error: 

The  question  of  assessing  other  property  was  brought 
to  the  attention  of  the  State  Board  at  the  earliest  op- 
portunity in  connection  with  the  holding  of  the  special 
review  ordered  by  the  board.  It  knew  of  the  general 
under-assessment  of  property  in  the  district,  and  had  ac- 
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cess  to  mformation  sufficient  for  its  guidance  in  adjusting 
and  equalizing  the  values.  It  is  no  answer  to  say  that  no 
notice  had  been  given  of  the  purpose  of  the  board  to  hold 
a  general  review.  Since  it  had  knowledge  of  the  general 
under-valuation,  it  should  either  have  called  a  meeting 
for  a  general  review,  where  all  property  could  have  been 
raised  justly  and  relatively  in  the  same  proportion,  or  it 
should  have  waited  until  such  time  as  it  could  do  this  in  a 
manner  satisfactory  to  itself.  If  lack  of  time  can  operate 
as  an  excuse  for  failure  to  treat  taxpayers  equally  under 
the  law,  then  taxing  and  other  officers  can  with  impimity 
deny  the  equal  protection  of  the  law  to  the  citizens  of  a 
State.  On  principle,  the  action  of  the  board  was  violative 
of  the  plamtiff's  constitutional  rights.  It  resulted  in 
taking  from  it  thousands  of  dollars  which  it  did  not  right- 
fiilly  owe.  Lack  of  time  to  make  a  proper  assessment 
cannot  justify  such  a  wrong. 

The  plaintiff  does  not  seek  relief  because  of  the  over- 
a^sessm^it  of  its  property.  It  complains  because  the 
Board  of  State  Tax  Commissioners  raised  the  assessed 
value  of  its  property  to  100  per  cent.,  while  it  knowingly 
left  other  property  generally  in  the  tax  district  assessed 
at  33V3  per  cent,  of  its  value.  The  board,  like  any  in- 
dividual, is  presumed  to  have  intended  all  the  natural 
consequences  of  its  acts.  It  intended,  therefore,  to  assess 
the  plamtiff's  property  on  a  basis  three  times  as  high  as  the 
property  generally  in  the  taxmg  district — on  a  basis  which 
was  not  just  and  equal,  and  to  cause  it  to  pay  more  than 
its  fair  and  ratable  share  of  taxes. 

Cases  wherein  the  complaint  was  as  to  the  unreason- 
able amoimt  of  the  assessment — that  the  taxing  officers 
had  gone  too  far  in  the  matter  admittedly  within  their 
discretion  and  had  assessed  the  property  too  high — are  here 
irrelevant. 

The  board  had  no  discretion  or  jtirisdiction  to  change 
the  assessment  of  plaintiff's  property  so  as  to  m^ke  it 
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relatively  three  times  as  high  as  all  other  aasesameats. 
It  was  an  arbitrary  act. 

Mr.  James  A.  O'NeiU  for  defendant  in  errpr. 

Mr.  Justice  McRetnoldb  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  state  court  and  the  only 
matter  for  our  consideration  is  the  claim  that  contrary 
to  the  Fourteenth  Amendment  plaintiff  in  error  was 
denied  equal  protection  of  the  laws  by  the  State  Board 
of  Tax  Assessors  which  assessed  its  property  for  1911  at 
full  value,  whereas  other  lands  throughout  the  coimty 
were  generally  assessed  at  not  exceeding  one-third  of 
their  actual  worth.  Proceeding  in  entire  good  faith,  an 
inexperienced  local  assessor  adopted  the  valuation  which 
his  predecessor  had  placed  upon  the  company 's  property 
— $65|000.00;  the  County  Board  of  Review  approved  his 
action.  Reviewing  this  in .  the  light  of  a  subsequent 
detailed  report  by  experts  appointed  under  a  specicd  act 
of  the  legislature  passed  in  April,  1911,  to  appraise  all 
mining  properties,  the  State  Board  raised  the  assessment 
to  $1,071,000.00;  but,  because  of  alleged  lack  of  time  and 
inadequate  information,  it  declined  to  order  a  new  and 
genersd  survey  of  values  or  generally  to  increase  other 
assessments,  notwithstanding  plaintiff  in  error  repre- 
sented and  off ered  to  present  evidence  showing  that  thiey 
.amoimted  to  no  more  than  one-third  of  true  market 
values. 

The  purpose  of  the  equal  protection  clause  of  the  Four- 
te^ith  Amendment  is  to  secure  every  person  within  the 
State's  jurisdiction  against  intentional  and  arbitrary  dis- 
crimination! whether  occasioned  by  express  terms  of  a 
statute  or  by  its  improper  execution  through  duly  con- 
stituted agents.  And  it  must  be  regarded  as  settled  that 
intentional  systematic  imdervaluation  by  state  officials  of 
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other  taxable  property  in  the  same  class  contravenes  the 
constitutional  right  of  one  taxed  upon  the  full  value  of  his 
property.  Raymond  v.  Chicago  Union  Traction  Co.,  207 
L .  S.  20,  35,  37.  It  is  also  clear  that  mere  errors  of  judg- 
ment by  officials  will  not  support  a  claim  of  discrimina-' 
tion.  There  must  be  something  more — something  which 
in  effect  amoxmts  to  an  intentional  violation  of  the  essen- 
tial principle  of  practical  uniformity.  The  good  faith  of 
such  officers  and  the  validity  of  their  actions  are  presumed; 
when  assailed,  the  burden  of  proof  is  upon  the  complain- 
ing party.  Head  Money  Cases,  112  U.  S.  580,  695;  Pitts- 
hurgh  &c.  Ry.  Co.  v.  Backus,  154  U.  S.  421,  435;  Maish 
V.  Arizona,  164  U.  S.  599,  611;  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  194,  229;  Neiv  York  StaU  v.  Barker,  179  U.  S. 
279,  284,  285;  CouUer  v.  Louisrille  &  Nashville  R.  R.  Co., 
196  U.  S.  599,  608;  Chicago,  Burlington  <k  Quincy  Ry.  Co. 
V.  Bahcock,  204  U.  S.  685,  597. 

The  record  discloses  facts  which  render  it  more  than 
probable  that  plaintiff  in  eiror's  mines  were  assessed  for 
the  year  1911  (but  not  before  or  afterwards)  relatively 
higher  than  other  lands  within  the  coimty  although  the 
statute  enjoined  the  same  rule  for  all.  But  we  are  unable 
to  conclude  that  the  evidence  suffices  clearly  to  establish 
that  the  State  Board  entertained  or  is  chargeable  with 
any  purpose  or  design  to  discriminate.  Its  action  is  not 
incompatible  with  an  honest  effort  in  new  and  difficult 
circumstances  to  adopt  valuations  not  relatively  unjust 
or  imequal.  When  plaintiff  in  enx>r  first  challenged  the 
values  placed  upon  the  property  of  others  no  adequate 
time  remained  for  detailed  consideration  nor  was  there  % 
sufficient  evidence  before  the  Board  to  justify  immediate 
and  general  revaluations.  The  very  next  year  a  diUgent 
and,  so  far  as  appears,  successful  effort  was  made  to  rec* 
tify  any  inequaJity.  The  judgment  of  the  coiut  below 
must  be 

'  Afirmed. 
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McCOY  ET  AL.,  EXECUTORS  OF  McCOY,  v.  UNION 
ELEVATED  RAILROAD  COMPANY  ET  AL- 


ERROR  TO  THE  SUPREME  COURT  OF  THE  8TATE  OF  ILLINOIS. 
No.  100.    Aigued  March  14, 15,  1018.— Decided  June  8,  1018. 

The  contract  clause  relates  to  legislative,  not  to  judicial,  action  im- 
pairing obligation  of  contracts. 

In  an  action  for  damages  to  abutting  property  due  to  construction, 
maintenenoe  and  operation  of  an  elevated  railroad,  in  a  street  of 
which  the  fee  was  in  the  public,  the  state  court  held  that  recovery 
depended  upon  the  effect  on  market  value,  in  determining  which 
increase  of  such  value  arising  from  increase  of  travel  should  be  con- 
sidered and  treated  as  a  special  benefit,  though  enjoyed  also  by 
other  neighboring  property.  Held,  that  there  was  no  basb  for  in- 
voking the  equal  protection  clause,  and  that  the  ruling  did  not 
deprive  of  property  without  due  process  of  law. 

Where  private  property  is  taken  for  public  purposes,  the  fundamental 
right  guaranteed  by  the  Fourteenth  Amendment  is  that  the  owner 
shall  not  be  deprived  of  the  market  value  under  a  rule  of  law  which 
makes  it  impossible  for  him  to  obtain  just  compensation.  There  is 
no  guarantee  that  the  rule  adopted  by  the  State  shall  be  the  one 
best  supported  by  reason  or  authority,  or  against  mere  errors  in  the 
course  of  the  trial. 

It  is  almost  universally  held  that,  in  arriving  at  the  amount  of  dam- 
ages to  property  not  taken,  allowance  should  be  made  for  peculiar 
and  individual  benefits  conferred  upon  it,  and  it  cannot  be  said  that 
extension  of  the  rule  to  include  increase  of  market  value  resulting 
directly  from  the  public  improvement  where  all  property  in  the 
neighborhood  is  similarly  benefited  deprives  of  the  fundamental 
right  protected  by  the  Amendment. 

271  Illinois,  400,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Harry  S.  Mecartneyy  with  whom  Mr.  John  S.  MiUer 
was  on  the  briefs,  for  plaintiffs  in  error.  * 
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Mr.  Francis  W.  Walker  and  Mr.  Roger  L.  Footed  with 
whom  Mr.  Addison  L.  Gardner  and  Mr.  Randall  W.  Bums 
were  on  the  brief,  for  defendants  in  error. 

Mr.  Justice  McRetnolds  delivered  the  opinion  of 
the  court. 

William  A.  McCoy,  testator  of  plaintiffs  in  error,  owned 
a  hotel  situated  at  the  northwest  comer  of  Clark  and  Van 
Buren  Streets,  Chicago.  During  1897  def^idants  con- 
structed along  the  latter  street  and  in  front  of  the  build- 
ing an  elevated  passenger  railroad  of  the  ordinary  type 
and  have  continued  to  ntiaintain  and  operate  it.  Charging 
that  construction,  maintenance  and  operation  of  the  rail- 
road had  caused  and  would  continue  to  cause  injury  to 
the  property  by  noise,  smoke,  dh^,  shutting  off  air  and 
ligjbt,  disturbing  privacy  and  impairing  the  freedom  of 
ingress  and  egress  and  that  its  market  value  had  been 
greatly  reduced,  McCoy  brought  a  conunon  law  action 
(September,  1902)  in  a  state  court  to  recover  the  entire 
damage. 

The  declaration  does  not  allege  plaintiff's  ownership 
of  the  fee  in  the  street,  but  asserts  his  interest  in  the  lot 
and  right  to  the  ''easements  and  privileges  which  legally 
appertain  and  rigihtfully  belong  to  property  abutting 
pubUc  streets"  in  Chicago,  including  the  right  of  light, 
air,  access,  privacy,  view,  etc.  Trial  to  a  jury  upon  plea 
of  not  guilty,  during  February,  1914,  resulted  in  verdict 
for  defendants  and  judgment  thereon  was  aflSrmed  by  the 
Supreme  Coiut,  a  writ  of  error  having  been  sued  out  by 
McCoy's  executors.  271  Illinois,  490.  That  court's  state- 
ment of  facts  follows: 

''During  the  years  1896  and  1897  what  is  generally 
known  as  the  'loop'  was  constructed,  imder  authority 
conferred  by  ordinances  of  the  city  of  Chicago,  for  the 
joint  use  of  the  three  systenis  above  mentioned  and  an- 
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other  elevated  system  then  in  coiirse  of  construction.  The 
loop  consists  of  an  devated  structure  in  the  streets  en- 
circling the  central  portion  of  the  business  district  of  the 
city,  upon  which  are  laid  tracks  for  the  passage  of  the 
devated  trains  of  all  of  the  defendant  companies  com- 
pletely around  the  central  portion  of  the  business  district. 
Before  the  construction  of  the  loop  the  elevated  trains  of 
the  defendant  companies  stopped  at  their  respective  ter- 
minals. The  structure  forming  the  south  side  of  the  loop 
was  placed  in  that  portion  of  Van  Buren  street  extending 
from  Wabash  avenue  on  the  east  to  Fifth  avenue  on  the 
west,  Clark  street  being  one  of  the  streets  intersecting  Van 
Buren'  street  between  these  two  avenues.  Stations  to 
permit  passengers  to  board  and  leave  the  elevated  trains 
were  established  at  intervals  around  the  loop  and  stair- 
ways were  constructed  leading  from  each  station  to  the 
surface  of  the  Street.  One  of  these  stations  in  Van  Buren 
street  was  established  at  La  Salle  street,  about  one  hun- 
dred feet  west  from  the  McCoy  Hotel,  and  another  was 
established  at  Dearborn  street,  about  three  hundred  feet 
east  from  the  hotel.  The  elevated  structure  in  Van  Buren 
street  obstructed  the  passage  of  light  to  the  store  rooms 
in  McCoy's  building,  and  the  noise  from  the  passage  of 
trains  over  the  structure  and  the  fact  that  passing  trains 
were  on  a  level  with  the  windows  of  the  second  floor  of 
the  building  rendered  the  rooms  on  the  south  side  of  the 
second  and  third  floors  of  the  building  less  desirable  for 
hotel  purposes.  Large  upright  columns  supporting  the 
elevated  structure  were  placed  just  inside  the  curb  in 
front  of  the  premises  and  rendered  the  premises  less  ac- 
cessible from  the  street. 

''There  is  no  material  controversy  over  the  facts  in  the 
case.  The  witnesses  all  agree  that  the  matters  above 
mentioned;  when  considered  by  themselves,  would  be 
detrimental  to  the  premises.  They  also  agree  that  there 
was  a  steady  increase  of  from  five  to  ten  per  cent,  per  year 
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in  the  value  of  the  premises  from  the  construction  of  the 
loop  until  1905.  It  also  appears  from  the  evidence  that 
the  rents  from  the  store  rooms  on  the  ground  floor  con* 
stantly  increased  after  1897.  The  plaintiff  called  but  one 
real  estate  expert  as  a  witness.  He  testified  that  the 
damages  to  the  property  from  the  construction  of  the 
elevated  structure,  and  the  operation  of  the  trains  thereon, 
amounted  to  $81,999,  being  fifteen  per  cent,  of  the  value 
which  the  witness  placed  upon  the  interest  of  McCoy  in 
the  premises.  He  admitted  that  there  had  been  a  con-^ 
tinuous  increase  in  the  value  of  the  premises  since  the 
completion  of  the  loop,  and  that  a  portion  of  that  increase, 
which  he  said  it  was  impossible  to  estimate,  was  due 
to  the  increased  travel  brought  to  the  premises  by  the 
elevated  railroad,  but  that  he  did  not  take  that  into  con- 
sideration in  fixing  the  damages.  The  real  estate  ex- 
perts called  by  the  defendants,  on  the  other  hand,  tes* 
tified  that  at  least  one-half  of  the  increase  in  the  value 
of  the  premises  was  due  to  the  increased  travel  in  front 
of  the  premises  resulting  from  the  operation  of  the  elevated 
railroad  in  Van  Buren  street  as  a  part  of  the  loop.  In 
support  of  the  testimony  ^f  these  witnesses  defendants 
proved  that  the  number  of  persons  boarding  the  elevated 
trains  at  the  La  Salle  street  station,  in  Van  Buren  street, 
during  the  three  months  of  the  year  1897  in  which  trains 
were  operated  aroimd  the  loop,  was  161,763,  and  that  the 
number  constantly  increased  imtil  in  1905  there  was 
3,659,583  persons  who  boarded  the  trains  at  that  station. 
It  was  also  shown  that  during  the  period  in  1897  above 
mentioned  194,904  persons  boarded  the  elevated  trains 
at  the  Dearborn  street  station,  in  Van  Buren  street,  and 
that  the  nuquber  constantly  increased  each  year  until  in 
1905  there  were  2,558,976  persons  who  boarded  the  trains 
at  that  station." 

During  the  trial,  over  plaintiff's  objections,  questions 
concerning  evidence  were  determined  in  accordance  with 
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repeated  rulings  by  the  Illinois  Supreme  Court  that  the 
^ect  of  construction,  maintenance  and  operation  of  an 
elevated  road  upon  market  value  was  the  point  for  de- 
termination; and  that  increase  in  such  value  caused  by 
the  improvement  itself  should  be  considered  and  treated 
as  a  special  benefit,  although  enjoyed  by  other  neighbor- 
hood property. 

Among  others,  plaintiff  requested  the  following  in- 
structions : 

"The  jury  are  instructed  that  the  constitution  of  this 
state  provides  that  'private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation.' 
This  action  is  brought  by  plaintiff  for  an  alle^d  damage 
to  the  property  of  plaintiff  arising  from  the  construction 
[maintenance  and  operation]  of  the  structure  in  the 
abutting  street  for  elevated  railroad  purposes.  Such 
damages  in  the  eye  of  the  law  can  only  be  a  loss  in  the 
market  value  of  the  property  arising  from  the  said  con- 
struction, [maintenance  and  operation]  for  the  purposes 
aforesaid.  Whether  the  premises  in  question  have  in 
fact  been  so  damaged  is  for  the  jury  to  find  from  the 
evidence,  according  to  the  method  and  within  the  limitar 
tions  of  other  instructions  given  you. 

"The  court  instructs  the  jury  that  'benefits'  and 
'damages'  spoken  of  in  the  instruction  mean  benefits 
and  damages  to  the  market  value  th^'eof ,  and  that  by 
the  term  'market  value'  of  property,  as  used  in  these 
instructions,  is  meant  the  price  at  which  the  owner  if 
desirous  of  selling,  would  imder  ordinary  circumstances 
surroimding  the  sales  of  property  have  sold  the  property 
for,  and  what  a  person  desirous  as  purchaser  would 
have  paid  for  it  under  the  same  circumstances." 

"The  jury  are  instructed  that  in  considering  the 
question  of  whether  the  premises  in  question  were  or 
were  not  damaged  by  the  construction  of  the  structure 
in  the  abutting  street  for  elevated  railroad  purposes, 
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they  are  to  exclude  from  consideration  all  benefit  which 
accrued  to  the  said  premises  or  to  the  owners  thereof  by 
reason  of  improved  travel  facilities  furnished  by  said 
elevated  raih*oad. ' ' 

The  words  ''maintenance  and  operation"  were  inserted 
in  the  first  of  these  requests  and  as  thus  amended  it  was 
given;  the  others  were  refused. 

The  following  instructions  were  also  given : 

''The  court  instructs  the  j\u7  that  benefits  and  dam- 
ages spoken  of  in  these  instructions  mean  benefits  and 
damages  to  the  fair  cash  market  value  .thereof  and  that 
by  the  term  fair  cash  market  value  of  the  property  as 
used  in  these  instructions  is  meant  its  value  as  determined 
by  what  it  would  sell  for  in  the  market  for  cash  in  the  due 
course  of  business.  This  does  not  mean  the  price  at 
which  it  would  sell  under  special  circumstances,  but  its 
value  as  sold  in  the  market  under  ordinary  circumstances 
for  cash,  and  not  on  time,  and  assuming  that  the  owner  is 
willing  and  not  compelled  to  sell  and  the  purchaser  is 
willing  and  under  no  compulsion  to  purchase." 

"The  jury  is  instructed  that  if  you  believe  from  the 
evidence  that  plaintiff's  premises  have  been  increased 
in  their  fair,  cash,  market  value  by  the  construction, 
maintenance  and  operation  of  defendants'  said  railroad, 
and  if  you  also  believe  from  the  evidence  that  other 
property  in  the  neighborhood  of  the  plaintiff's  premises 
not  abutting  upon  the  defendants'  railroad  have  been 
likewise  increased  in  their  fair,  cash,  market  value  by  the 
construction,  maintenance  and  operation  of  said  railroad, 
but  to  a  greater  extent  than  the  plaintiff's  said  premises, 
you  have  no  right  from  that  fact  to  find  that  the  plain- 
tiff's premises  have  been  damaged. 

"Special  benefits  are  such  benefits  as  are  special  or 
peculiar  to  a  particular  piece  of  property,  and  which 
beneficially  affect  its  faii^  cash,  market  value,  as  distin- 
guished from  those  benefits  which  are  common  to  the 
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public  at  large,  and  which  are  termed  general  benefits; 
and  you  are  instructed  that  in  determining  the  effect 
of  the  construction,  maintenance  and  operation  of  de^ 
fendants'  elevated  railroad  upon  the  fair,  cash,  market 
value  of  plaintiff's  said  premises,  you  are  not  to  take  into 
consideration  any  general  benefits  which  you  may  be- 
lieve from  the  evidence  to  have  arisen  out  of  the  construc- 
tion, maintenance  and  operation  of  said  elevated  railroad, 
but  you  should  take  into  consideration  special  benefits, 
if  any,  shown  by  the  evidence,  to  plaintiff's  said  premises 
from  the  construction,  maintenance  and  operation  of  de- 
fendants' said  elevated  railroad. 

''The  jury  is  instructed  that  if  you  believe  from  the 
evidence  that  the  property  of  the  plaintiff  described  in 
the  declaration  of  this  case  was  enhanced  in  its  fair, 
cash,  market  value  by  reason  of  the  construction,  main- 
tenance and  operation  of  the  elevated  railroad  of  the 
defendants,  such  increase  in  market  value  iis  a  special  ben- 
efit to  the  property  of  the  plaintiff  and  not  a  general  ben- 
efit, notwithstanding  you  may  believe  from  the  evidence 
that  the  other  property  in  the  vicinity  of  plaintiff's  prop- 
erty also  was  enhanced  in  fair,  cash,  market  value  to  a 
greater  or  less  degree  by  reason  of  the  construction, 
maintenance  and  operation  of  defendants'  said  elevated 
railroad." 

''The  jury  is  instructed  that  the  measure  of  damages 
in  a  case  of  this  kind  is  the  difference  between  the  fair, 
cash,  market  value  of  the  premises  with  the  elevated 
railroad  constructed,  maintained  and  operated  in  the 
street  in  front  of  it,  and  what  the  fair,  cash,  market  value 
of  said  premises  would  have  been  had  not  said  elevated 
railroad  been  so  constructed,  maintained  and  operated. 
If  you  believe  from  the  evidence  that  the  fair,  cash, 
market  value  of  the  plaintiff's  premises  with  the  railroad 
constructed,  maintained  and  operated  in  Van  Bxu^i;! 
street  has  not  been  diminished  below  what  you  beUeve 
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from  the  evidence  the  fair,  cash,  market  value  of  said 
premises  would  have  been  if  the  said  elevated  railroad  had 
not  been  constructed,  maintained  and  operated  in  said 
street,  then  said  plaintiff's  premises  have  not  been  dam- 
aged by  the  construction,  maintenance  and  operation  of 
defendants'  elevated  railroad." 

The  Supreme  Ck)urt  said : 

''The  contention  made  by  plaintiffs  in  error  upon 
which  most  of  the  assignments  of  error  depend  is,  that  the 
benefits  to  the  premises  by  reason  of  tho  increased  travel 
in  front  of  the  premises  resulting  from  the  operation  of 
the  elevated  raUroad  in  Van  Buren  street  as  a  part  of 
the  loop  cannot  be  considered  in  determining  whether 
the  premises  have  been  damaged  by  the  construction  of 
the  elevated  structure  and  the  operation  of  trains  thereon, 
first,  because  such  benefits  are  general  benefits,  common 
to  all  the  property  in  the  vicinity;  and  second,  because 
such  benefits  are  conjectural  and  speculative.  The  same 
contention  was  made  in  Brand  v.  Union  Elevated  Rail- 
road Co.,  258  111.  133,  Geohegan  v.  Union  Elevated  RaU- 
road Co.,  258  id.  352,  and  Geohegan  v.  Union  Elevated 
RaUroad  Co.,  266  id.  482,  and  in  each  of  those  cases  we 
held  that  such  benefits  should  be  considered  in  determin- 
ing whether  premises  abutting  on  a  public  street  have 
been  damaged  by  the  construction  and  operation  of  an 
elevated  railroad  in  such  street.  The  reasons  for  such 
holding  were  fully  set  forth  in  the  opinions  filed  in  the  cases 
above  mentioned  and  it  would  serve  no  useful  purpose 
to  repeat  them  here.  It  is  sufficient  to  say  that  we  adhere 
to  the  views  expressed  in  the  former  cases  involving 
the  same  question  as  is  here  presented.  .  .  .  Com- 
plaint is  made  of  the  action  of  the  court  in  giving  certain 
instructions  on  behalf  of  defendants  in  error  and  in  re- 
fusing or  modifying  certain  instructions  submitted  by 
complainant.  .  .  .  Moreover,  the  evidence  in  this  case 
would  not  have  sustained  a  verdict  in  favor  of  the  plain- 
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tiff,  and  any  error  committed  by  the  trial  court  in  giving, 
refusing  or  modifying  instructions  was  therefore  harm- 
less." 

In  their  brief  here  counsel  for  plaintiffs  in  error  declare: 

'Plaintiff  presented  his  case,  therefore,  upon  the  basis 
that  his  damage  was  to  be  estimated: 

''(1)  By  taking  the  market  value  of  the  premises 
immediately  before  the  advent  of  the  Loop;  then 

'*  (2)  To  consider  how  the  structure  in  question  placed 
in  the  block  upon  which  his  premises  abutted  (which 
defined  the  'phjrsical'  scope  of  his  property  or  rights) — 
forever  dedicated  to  railroad  Tises  and  to  be  operated  therefor, 
would  actually  interfere  with  the  adual  vse  and  enjoy- 
ment  of  the  premises;  and  then 

"(3)  To  estimate  to  what  extent  such  structure  put 
or  dedicated  to  such  use,  would  reduce  that  market 
value.  That  is,  to  capitalize  the  permanent  interference, 
i.  e.,  damage.     (As  laid  down  in  Lewis,  3d  Ed.,  §  693.) 

''In  the  trial  court  the  main  conflict  was  waged  over 
the  question  as  to  whether  or  not  the  court  should  admit 
on  behalf  of  defendants  evidence  of  'general'  or  'travel' 
benefits  occiirring  from  the  establishment  of  the  Loop 
in  its  entirety,  or  whether  the  evidence  should  be  held 
down  to  the  issue  of  'direct,  proximate  and  physical 
effect.'  Said  court,  following  the  late  ruling  of  the 
Illinois  Supreme  Court  in  Brand  v.  Union  Elev.  R.  R.  Co., 
258  111.  133  (a  review  of  which  was  asked  in  this  court  in 
238  U.  S.  586,  same  title),  tried  the  case  upon  the  basis 
of  allowing  this  special  damage  to  be  offset  or  reduced 
by,  or  considered  in  connection  with  the  estimated 
amount  of  market  benefit  that  accrued  to  the  premises 
from  'travel  benefits.'" 

And  they  now  maintain  that  the  judgment  below  is 
^Toneous  beqause  it  (1)  impairs  the  contract  which  their 
testator  made  when  he  purchased  the  property  contrary 
to  §  10,  Article  I,  Federal  Constitution,  (2)  denies  to  them 


McCOY  V.  UNION  ELEVATED  R.  R.  CO.        363 
3M.  OfMnion  of  the  Court. 

the  equal  protection  of  the  laws  and  (3)  deprives  them  of 
property  without  due  process  of  law  in  violation  of  the 
Fourteenth  Amendment.  The  first  claim  is  clearly  unten- 
able; the  contract  clause  prohibits  legislative  not  judicial 
action.  Ross  v.  Oregon,  227  U.  S.  150,  161,  164;  Moore- 
Mansfield  Co.  V.  Electrical  Co.,  234  U.  S.  619,  623,  624; 
Frank  v.  Mangum,  237  U.  S.  309,  344.  Nothmg  in  the 
record  affords  support  for  the  second  claim.  The  third 
demands  consideration. 

We  may  examine  proceedings  in  state  courts  for  appro- 
priation of  private  property  to  public  purposes  so  far  as 
to  inquire  whether  a  rule  of  law  was  adopted  in  absolute 
disregard  of  the  owner's  right  to  just  compensation.  If 
the  necessary  result  was  to  deprive  him  of  property  with- 
out such  compensation  then  due  p];pcess  of  law  was  denied ; 
him,  contrary  to  Fourteenth  Amendment.  ' Chicago, [ 
Burlington  &  Quincy.R-  B.  Co.  v.  Chicago,  166  U.  S. 
226,  246;  Backus  v.  Fart  Street  Union  Depot  Co.,  169 
U.  S.  557,  565;  Fayerwealher  v.  Ritch,  196  U.  S.  276,  298. 
Our  concern  is  not  to  ascertain  whether  the  rule  adopted 
by  the  State  is  the  one  best  supported  by  reason  or 
authority  nor  with  mere  errors  in  course  of  trial  but  with 
denial  of  a  fimdamental  right.  Appleby  v.  Buffalo,  221 
U.  S.  524,  632.  And  see  McGovem  v.  New  York,  229  U. 
S.  363,  371.  And  here  it  must  be  noted  that  the  claim  is 
for  damages  to  property  not  actually  taken  from  the 
owner's  dominion. 

The  Illinois  constitution  provides:  "private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation."  In  Peoria,  Bloomington  &  Champaign 
TractUm  Co.  v.  Vance,  225  Illinois,  270,  272,  where  the 
owner  sought  damages  to  the  balance  of  his  farm  resulting 
from  taking  a  right-of-way  for  an  electric  road,  the  court 
pointed  out  the  applicable  doctrine  long  established  in 
the  State.    It  said : 

"Since  the  adoption  of  the  constitution  of  1870  it  has 
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been  uniformly  held  by  this^  court,  in  such  cases  as  thisi 
that  the  measure  of  damages  to  land  not  taken  is  'the 
difference  in  the  fair  cash  market  value  of  the  land  before 
and  after  the  construction  of  the  railroad/  or  'the  amount, 
if  any,  which  lands  not  taken  will  be  depreciated  in  their 
fair  cash  market  value  by  the  construction  and  operation 
of  the  proposed  road.'  .  .  .  Under  the  rule  adopted 
in  this  State  for  determining  whether,  or  in  what  amount, 
property  not  taken  will  be  damaged  by  the  construction 
and  operation  of  a  raihoad,  any  benefits  which  are  not 
conjectural  or  speculative,  and  which  actually  enhance 
the  market  value  of  such  property,  are  to  be  considered 
as  special  benefits  and  not  as  general  benefits,  within  the 
meaning  of  the  rule  that  general  benefits  cannot  be  con- 
sidered in  determining  whether,  or  in  what  amount, 
property  not  taken  will  be  damaged.  Special  benefits  do 
not  become  general  benefits  because  the  benefits  are 
common  to  other  property  in  the  vicinity.  The  fact  that 
other  property  m  the  vicinity  of  the  proposed  raihoad 
will  also  be  increased  in  value  by  reason  of  the  construction 
and  operation  thereof  furnishes  no  excuse  for  excluding 
the  consideration  of  special  benefits  to  the  particular 
property  in  determining  whether  it  has  been  damaged, 
and  if  it  has,  the  extent  of  the  depreciation  in  value." 

This  doctrine  was  again  expressly  affirmed  in  Brand  v. 
Union  Elevated  R.  R.  Co.,  258  Illinois,  133 — a  proceeding 
like  the  present  one  to  recover  damages  caused  by  con- 
structing, maintaining  and  operating  an  elevated  railroad 
along  the  street.  The  trial  court  below  accepted  and 
applied  the  approved  rule  and  we  are  now  asked  to  de- 
dare  that  it  absolutely  disregards  the  owner's  f imdamental 
right  to  just  compensation — ^that  it  necessarily  deprives 
him  of  such  compensation. 

How  far  benefits  must  be  considered  in  determining 
damages  to  property  when  claimed  on  account  of  a  public 
improvement  is  a  vexed  question  which  has  given  occasion 
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for  numberless  decisionis  in  different  States,  as  well  as 
much  legislatioQ.    The  matter  is  elaborately  treated  and 
the  cases  collected  in  Lewis  on  Eminent  Domain  and 
Nichols  on  Eminent  Domain.     In  the  former,  §  687, 
3d  ed.,  it  is  said:  ''The  decisions  may  be  divided  into  five 
classes,  according  as  they  Tnaint>ain  one  or  the  other  of  the 
following  propositions:  First.     Benefits  canoot  be  con- 
sidered at  all.    Second.    Special  benefits  may  be  set  off 
against  damages  to  the  remainder,  but  not  against  the 
value  of  the  part   taken.     Third.      Benefits,  whether 
general  or  special,  may  be  set  off  as  in  the  last  proposition. 
Fourth.    Special  benefits  may  be  set  off  against  both 
damages  to  the  remainder  or  the  value  of  the  part  taken. 
Fifth.    Both  general  and  special  benefits  may  be  set  off 
as  in  the  last  proposition."    The  latter  work  at  §  256, 
2d  ed.,  says:  "It  is  imiversally  recognized  that  when  there 
is  no  taking  the  damages  to  a  tract  of  land  from  the  con- 
struction of  a  pubhc  work  cannot  be  correctly  ascertained 
without  determining  whether  the  tract  has  been  depre- 
ciated in  value,  and  to  determine  this  all  the  effects  of  the 
public  work,  beneficial  or  injurious,  must  be  considered. 
Strictly  speaking,  it  is  said,  it  is  not  a  question  of  benefits 
at  all,  except  that  proof  of  benefits  might  be  one  way  of 
showing  that  there  had  been  no  injuiy.   The  real  question 
is,  had  the  property  in  question  been  decreased  in  market 
value  by  the  construction  of  the  public  improvement,  and 
the  amount  of  damage  is  the  decrease  in  such  value.    In 
most  States  however  it  is  only  special  benefits  that  can  be 
set  off;  but  in  the  States  which  allow  the  set-off  of  general 
benefits  to  remaining  land  when  part  of  a  tract  is  taken, 
the  same  latitude  is  given  in  awarding  damages  when  no 
land  is  taken." 

The  fundamental  right  guaranteed  by  the  Fourteenth 
Amendment  is  that  the  owner  shall  not  be  deprived  of  the 
market  value  of  his  property  xmder  a  rule  of  law  which 
makes  it  impossible  for  him  to  obtain  just  compensation. 


366  OCTOBER  TERM,  1917. 

Opinion  of  the  Court.  247  U.  S« 

There  is  no  guarantee  that  he  shall  derive  a  positive 
pecuniary  advantage  from  a  public  work  whenever  a 
neighbor  does.  It  is  almost  univ^'sally  held  that  in  ar- 
riving at  the  amoimt  of  damage  to  property  not  taken 
allowance  should  be  made  for  peculiar  and  individual 
benefits  conferred  upon  it — compensation  to  the  owner 
in  that  form  is  permissible.  And  we  are  unable  to  say 
that  he  suffers  deprivation  of  any  fundamental  right  when 
a  State  goes  one  step  further  and  permits  consideration 
of  actual  benefits — enhancement  in  market  value — flow- 
ing directly  from  a  public  work,  although  all  in  the 
neighborhood  receive  like  advantages.  In  such  case  the 
owner  really  loses  nothing  which  be  had  before ;  and  it  may 
be  said  with  reason,  there  has  been  no  real  injury. 

This  subject  was  much  discussed  in  Bauman  v.  Ross, 
167  TJ.  S.  548,  574,  584.  Through  Mr.  Justice  Gray  we 
thete  said:  "The  just  compensation  required  by  the 
Constitution  to  be  made  to  the  owner  is  to  be  measm^ 
by  the  loss  caused  to  him  by  the  appropriation.  He  is 
entitled  to  receive  the  value  of  what  he  has  been  deprived 
of,  and  no  more.  To  award  him  less  would  be  imjust  to 
him;  to  award  him  more  would  be  imjust  to  the  public. 
Consequently,  when  part  only  of  a  parcel  of  land  is  taken 
for  a  highway,  the  value  of  that  part  is  not  the  sole  meas- 
ure of  the  compensation  or  damages  to  be  paid  to  the 
owner;  but  the  incidental  injury  or  benefit  to  the  part  not 
taken  is  also  to  be  considered.  When  the  part  not  taken 
is  left  in  such  shape  or  condition,  as  to  be  in  itself  of  less 
value  than  before,  the  owner  is  entitled  to  additional 
damages  on  that  accoimt.  When,  on  the  other  hand,  the 
part  which  he  retains  is  specially  and  directly  increased 
in  value  by  the  public  improvement,  the  damages  to  the 
whole  parcel  by  the  appropriation  of  part  of  it  are  les- 
sened. .  .  .  The  Constitution  of  the  United  States 
contains  no  express  prohibition  against  considering  bene- 
fits in  estimating  the  just  compensation  to  be  paid  for  pri- 
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vate  property  taken  for  public  xise;  and,  for  the  reasons 
and  upon  the  authorities  above  stated,  no  such  prohibition 
can  be  implied;  and  it  is  therefore  within  the  authority 
of  Congress,  in  the  exercise  of  the  right  of  eminent  domain, 
to  direct  that,  when  part  of  a  parcel  of  land  is  appropriated 
to  the  public  use  for  a  highway  in  the  District  of  Colum- 
bia, the  tribimal  vested  by  law  with  the  duty  of  assessing 
the  compensation  or  damages  due  to  the  owner,  whether 
for  the  value  of  the  part  taken,  or  for  any  injury  to  the 
rest,  shall  take  into  consideration,  by  way  of  lessening  the 
whole  or  either  part  of  the  sum  due  him,  any  special  and 
direct  benefits,  capable  of  present  estimate  and  reasonable 
computation,  caused  by  the  establishment  of  the  highway 
to  the  part  not  taken."  See  Martin  v.  District  of  Columbia, 
205  U-  S.  135. 
The  judgment  below  is 

•    Affirmed. 


-*•*- 


NEW  ORLEANS  &  NORTHEASTERN  RAILROAD 
COMPANY  ET  AL.  v.  HARRIS,  ADMINISTRA- 
TRIX OF  HARRIS. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  MISSISSIPPI. 
No.  276.    Argued  April  30,  1918.— Decided  June  3,  1918. 

In  actions  against  a  railroad  for  injuries  to  employees  resulting  from 
its  negligence,  it  has  long  been  the  rule  of  the  federal  courts  that 
the  negligence  is  to  be  established  affirmatively  by  the  plaintifif . 

In  proceedings  brought  under  the  Federal  Employers'  Liability  Act, 
rights  and  obligations  depend  upon  it  and  applicable  principles  of 
common  law  as  interpreted  and  applied  by  the  federal  courts;  and 
negligence  is  essential  to  recovery. 

Hence  it  is  erroneous  in  such  a  proceeding  to  apply  a  state  statute 
(Mississippi  Code,  1906,  §  1985,  and  Laws  1912,  c.  215,  p.  290), 
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maldog  proof  of  injury  by  an  engine  propelled  by  steam  prima 
facie  evidence  of  a  railroad's  n^ligenoe  in  an  action  against  it  for 
damages. 

Under  the  federal  act,  there  is  no  cause  of  action  for  pain  and  suffer- 
in;  if  the  employee  die  of  his  injuries  without  regaining  conscious- 
ness. 

Under  that  act,  no  cause  of  action  accrues  for  the  benefit  of  a  depend- 
ent mother  where  the  deceased  employee  leaves  a  widow  who,  al- 
though she  lived  apart  from  him  at  the  time  of  his  death,  was  neither 
remarried  nor  divorced  and  where  the  rights  and  liabilities  con- 
sequent upon  their  marriage  had  not  ceased  under  the  local  law. 

Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  J.  Blanc  Monroe  with  whom  Mr.  Monte  M.  Le- 
mannf  Mr.  Robert  H.  Thompson  and  Mr.  L.  E.  Jeffries 
were  on  the  brief ,  for  plaintiffs  in  error. 

Mr.  Thomas  G.  FeweU  and  Mr.  C.  B.  Cameron^  for  de- 
fendant in  error^  submitted. 

Mb.  JusncB  McRetnolds  delivered  the  opinion  of 
the  Qoxxrt. 

While  employed  in  interstate  commerce  by  plaintiff 
in  error^  a  common  carrier  by  railroad  then  engaging  in 
such  conmierce,  Van  Harris  a  brakeman  was  nm  over  by 
the  tender  of  an  engine  moving  in  the  yard  at  New  Or- 
leans, Louisiana — February  6,  1914.  He  died  vnthin  a 
few  minutes  without  regaining  consciousness.  Having 
qualified  as  administratrix,  his  mother  (defendant  in 
error),  charging  negligence  and  relying  upon  the  Federal 
Employers'  Liability  Act,  sued  for  damages  in  a  state 
court  for  Lauderdale  Coimty,  Mississippi.  A  judgment 
in  her  favor  was  aflSimed  by  the  Supreme  Court  without 
opinion. 
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The  declaration  contained  no  averment  of  conscious 
pain  or  suflfering  by  deceased.  It  alleged : ' '  That  by  reason 
of  the  negligence  hereinabove  set  out,  the  defendant 
railroad  company  is  liable  for  the  killing  of  said  Van 
Harris  and  the  administratrix  is  given  the  right  to  sue  by 
the  Act  of  Congress,  she  therefore  brings  this,  her  suit, 
and  demands  judgment  against  the  defendant  for  the  suin 
of  ten  thousand  dollars."  It  further  ^charged  that  the 
dead  son  had  been  his  mother's  sole  support  but  con- 
tained no  reference  to  his  widow. 

One  witness  who  claimed  to  have  seen  the  accident 
gave  evidence  tending  to  show  negligence  by  the  railroad  ; 
but  his  presence  at  the  scene  was  not  left  free  from  doubt 
and  other  eye  witnesses  narrated  the  circumstances 
differently.  Concerning  deceased's  contributions  to  his 
mother's  support,  she  said  he  was  her  sole  dependence, 
paid  her  house  rent,  gave  her  something  to  eat,  looked 
after  her,  was  regularly  at  work  and  would  bring  home 
thirty  or  forty  dollars  a  month.  Her  statements  are  the 
only  evidence  concerning  the  son 's  marriage  and  widow. 
He  duly  married  Mollie  on  an  undisclosed  date;  after  Uving 
together  for  six  months  he  fell  iU  and  she  left;  thereafter 
her  whereabouts  were  unknown  to  him;  she  was  alive  at 
time  of  trial  (October,  1914) ;  he  left  no  child.  Nothing 
indicates  a  divorce  proceeding.  Answering  "Do  you 
know  whether  Mollie  ever  married  anybody  else  or  not?" 
the  witness  replied,  "I  don't  know  sir;  I  hear  them  say 
she  married." 

Upon  request  of  the  administratrix;  the  following  in- 
structions (among  others)  were  given  to  the  jury: 

"No.  1.  The  court  charges  the  jury  for  the  plaintiff  in 
this  case  that  imder  the  rule  of  evidence  in  the  State  of 
Mississippi  all  that  is  required  of  the  plaintiff  in  this  case 
is  to  prove  that  injury  was  inflicted  by  the  movement  of 
the  defendant's  train  or  engine  and  then  the  law  presumes 
negligence  and  then  the  burden  of  proof  shifts  to  the 
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defendant  to  prove  all  oi  the  facts  and  circumstanoes 
surrounding  the  injury  and  from  those  facts  so  shown 
exonerate  itself  from  all  n^ligence. 

''No.  2.  The  court  oharges  the  jury  for  the  plaintiff 
that  \mder  the  rule  of  evidence  under  the  Mississippi 
statutes  known  as  the  prima  fade  statute  all  that  the 
plaintiff  need  prove  to  entitle  hereto  a  judgment  or  ver- 
dict is  that  the  defendant's  engine  or  train  caused  the 
injury  complained  of  and  then  the  plaintiff  is  entitled  to 
a  verdict  at  the  hands  of  the  jury  unless  the  defendant 
has  shown  all  of  the  facts  siuroimding  the  injury  and  from 
such  facts  has  shown  by  a  preponderance  of  the  evidence 
that  its  servants  were  not  guilty  of  negligence. 

"No.  3.  The  court  chiu^es  the  jury  for  the  plaintiff 
that  if  you  believe  from  the  evidence  that  deceased  was 
injured  by  the  running  of  defendant's  en^e,  then  the 
burden  placed  on  defendant  by  the  prima  facte  statute 
cannot  be  met  or  overcome  by  mere  speculation  or  con- 
jecture, but  it  devolves  on  defendant  the  duty  of  showing 
by  a  preponderance  of  the  evidence  all  of  the  facts  and 
circumstances  surroimding  the  injury  and  by  such  proof 
thus  exonerate  itself  from  negligence." 

"No.  8.  The  court  charges  the  jury  for  the  plaintiff  in 
this  case  that  if  your  verdict  shall  be  for  the  plaintiff 
then  it  should  be  in  such  smn  as  you  may  believe  from  the 
evidence  would  fully  compensate  the  deceased  for  his 
pain  and  suffering,  if  any  have  been  shown  by  the  evidence, 
and  the  value  of  his  life  reckoned  according  to  the  Ameri- 
can Mortality  table  had  the  deceased  survived  and  that 
such  amoimt  or  the  measure  of  same  is  peculiarly  within 
the  province  of  the  jury  reckoned  as  above  outlined. 
And  that  the  law  does  not  require  the  plaintiff  to  prove 
the  damages  in  dollars  and  cents  but  the  amount  th^'eof 
is  to  be  fixed  by  the  jury  in  all  not  to  exceed  the  sum  of 
ten  thousand  dollars." 

The  so-called  "Prima  Facie  Act"  of  Mississippi  set 
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out  below  ^  provides,  that  in  actions  against  railroads  for 
damages  proof  of  injury  inflicted  by  an  engine  propelled 
by  steam  shall  be  prima  fade  evidence  of  negligence. 
Relying  upon  and  undertaking  to  apply  this  statute,  the 
trial  court  gave  the  quoted  instructions;  and  in  so  doing, 
we  think,  committed  error. 

The  federal  courts  have  long  held  that  where  suit  is 
brought  against  a  railroad  for  injuries  to  an  employee 
resulting  from  its  negligence,  such  neglegence  is  an 
affirmative  fact  which  plaintiff  must  establish.  The  Nitrch 
Glycerine  Case,  ,16  Wall.  524,  537;  Patton  v.  Texas  & 
Pacific  Ry.  Co.,  179  U.  S.  658,  663;  Loaney  v.  MetropoU 
Han  R.  R.  Co.,  200  U.  S.  480,  487;  Southern  Ry.  Co.  v. 
Bennett,  233  U.  S.  80,  85.  In  proceedings  brou^t  under 
the  Federal  Employers'  Liability  Act  rights  and.  obliga- 
tions depend  upon  it  and  applicable  principles  of  common 
law  as  interpreted  and  applied  in  federal  courts;  and  negli- 
gence is  essential  to  recovery.  Seaboard  Air  Line  Ry.  v. 
Horton,  233  U.  S.  492,  501,  502;  SoiUhern  Ry.  Co.  v.  Gray, 
241  U.  S.  333,  339;  New  Ycrrk  Central  R.  R.  Co.  v.  Win- 
field,  244  U.  S.  147,  150;  Erie  R.  R.  Co.  v.  Winfield,  244 

^  Mississippi  Code  1906,  §  1985,  as  amended  by  c.  215,  Laws  1912, 
p.  290. 

"1985  (1808).  Injury  to  Persons  or  Property  by  Railroads  Prima 
Facie  Evidence  of  Want  of  Reasonable  Skill  and  Care,  etc.  In  all  actions 
against  railroad  corporations  and  all  other  corporations,  companies, 
partnerships  and  individuals  using  engines,  locomotives,  or  cars  of 
any  kind  or  description  whatsoever,  propelled  by  the  dangerous 
agencies  of  steam,  electricity,  gas,  gasoline  or  lever  power,  and  run- 
ning on  tracks,  for  damages  done  to  persons  or  property,  proof  of  in- 
jury inflicted  by  the  running  of  the  engines,  locomotives  or  cars  of  any 
such  railroad  corporations  or  such  other  corporation,  company,  part- 
nership or  individual  shall  be  prima  facie  evidence  of  the  want  of  reason- 
able skill  and  care  of  such  railroad  corporation,  or  such  other  corpora- 
tion, company,  partnership  or  individual  in  reference  to  such  injury. 
This  section  shall  also  apply  to  passengers  and  employes  of  railroad 
corporations  and  of  such  other  corporations,  companies,  partnerships, 
and  individuals." 
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U.  S.  170,  172.  These  established  principles  and  our 
holding  in  Cmbral  Vermont  Ry.  Co.  v.  White,  238  U.  S. 
507,  511,  512,  we  think  make  it  clear  that  the  question  of 
burden  of  proof  is  a  matter  of  substance  and  not  subject 
to  control  by  laws  of  the  several  States. 

It  was  also  error  to  give  quoted  instruction  number 
eight.  Since  the  deceased  endtired  no  conscious  suffering 
he  had  no  right  of  action;  and  possible  recovery  was  lim- 
ited to  pecuniary  loss  sustained  by  the  designated  ben- 
eficiary. Garrett  v.  LouisviUe  &  Nashville  R.  R.  Co.,  235 
U.  S.  308,  312;  Chesapeake  &  Ohio  Ry.  Co.  v.  Kelly,  241 
U.  S.  485,  489. 

The  act  makes  the  widow  sole  beneficiary  when  there 
is  no  child  and  only  in  the  absence  of  both  may  parents 
be  considered.  The  deceased  left  a  widow  and  although 
they  had  lived  apart  no  claim  is  made  that  rights  and  lia- 
bilities consequent  upon  marriage  had  disappeared  imder 
local  law.  Of  course,  we  do  not  go  beyond  the  particular 
facts  here  disclosed.  In  the  circumstances,  proof  of  the 
mother's  pecuniary  loss  could  not  support  a  recovery. 

The  judgment  below  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Reuersed. 


*•»' 


CHELENTIS  v.  LUCKENBACH  STEAMSHIP  COM- 
PANY, INCORPORATED. 

CERTIORARI  TO  THE  CIRCXnT  COURT  OF  APPEALS  POR  THE 

SECOND   CIRCUIT. 

No.  657.    Argued  April  18,  1918.— Decided  Junb  3, 1918. 

By  the  general  maritime  law,  the  vessel  owner  is  liable  only  for  the 
maintenance,  cure  and  wages  of  a  seaman  injured  in  the  service  of 
his  ship,  by  the  negligence   of  a  member  of  the  crew,  whether 


CHELENTIS  v.  LUCKENBACH  S.  S.  CO.        373 

372«  Argument  for  Petitioner. 

a  superior  officer  or  not;  and  this  liability  is  not  subject  to 
be  enlarged  to  full  oommon-law  indemnity  by  the  law  of  a 
State.  Southern  Pacific  Co.  v.  Jmeen,  244  U.  S.  205.  So  hOd, 
in  a  case  brought  in  a  state  court  of  New  York,  and  removed  to 
the  District  Court,  to  recover  full  common-law  damages  from  a 
Delaware  owner  for  injuries  received  at  sea  on  a  vo3rage  to  New 
York. 

Section  20  of  the  Seamei^'s  Act  of  March  4, 1915,  c.  153, 38  Stat.  1185, 
declaring  ''seamen  having  command  shall  not  be  held  to  be  fellow- 
servants  with  those  under  their  authority,''  was  not  intended  to 
substitute  the  conunon-law  measure  of  liability  for  the  maritime 
rule  in  such  cases. 

The  Judiciary  Act  of  1789,  §  9,  giving  exclusive  original  admiralty  and 
maritime  jurisdiction  to  the  District  Courts,  saves  "to  suitors,  in 
all  cases,  the  right  of  a  common  law  remedy,  where  the  common  law 
is  competent  to  give  it."  Hdd^  that  this,  recognizing  the  fundamen- 
tal distinction  between  rights  and  remedies,  allows  a  right  sanctioned 
by  maritime  law  to  be  enforced  through  an  appropriate  common-law 
remedy,  but  does  not  give  a  plaintiff  his  election  to  have  the  defend- 
ant's liability  measured  by  common-law  standards  instead  of  those 
prescribed  by  the  maritime  law. 

243  Fed.  Rep.  536,  aflirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Silas  B.  AxteU,  with  whom  Mr.  Arthur  1^.  BurcheU 
was  on  the  brief,  for  petitioner : 

All  decisions  concede  to  the  common-law  courts  the 
right  to  apply  their  own  remedies  in  accordance  with  the 
provisions  of  the  saving  clause  in  §  9  of  the  Judiciary  Act 
of  1789.  As  concurrent  remedies  existed  at  common  law 
and  under  the  maritime  law  in  such  cases,  a  suitor  always 
enjoyed  the  right  to  determine  which  remedy  should  be 
pursued.  Leon  v.  Galceran^  11  Wall.  185  (an  action  for 
y^Hges) ;  Schoonrnaker  v.  GUmore,  102  U.  S.  118  (a  collision 
case) ;  Chappell  v.  Bradshaw,  128  U.  S.  132  (damages  by 
fire  caused  by  negligence) ;  Knapp  v.  McCaffrey,  177  U.  S. 
638  (lien  for  towage);  KaUeck  v.  Deering,  161  Massa- 
chusetts, 469  (personal  injuries  to  a  seaman,  opinion  per 
Mr.  Justice  Holmes). ' 
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The  concurrent  jurisdiction  of  the  two  systems  of  law 
arises  from  the  saving  clause  and  it  has  been  held  many 
times  that  the  only  remedy  which  the  common  law  is 
not  competent  to  give  under  that  section  is  the  right  to 
an  action  in  rem  in  a  maritime  matter.  Of  those  cases 
the  admiralty  courts  have  unquestioned  and  exclusive 
jurisdiction.  McDonald  v.  Mallory^  77  N.  Y.  546;  The 
Hamilton^  207  U.  S.  398;  Rounds  v.  Cloverport  Foundry, 
237  U.  S.  301;  The  Hine  v.  Trevor,  4  Wall.  555.  In  saving 
the  common  law  Congress  intended  to  save  the  common 
law  of  the  States,  there  being  no  United  States  common 
law.  Wheaton  v.  Peters,  8  Pet.  591-657;  Western  Union 
Telegraph  Co.  v.  Call  Publishing  Co.,  181  U.  S.  92-101. 
This  intention  was  crystallized  by  §  721,  Rev.  Stats. 
Congress  intended  to  supplement  the  very  limited  law  of 
the  sea  by  saving  rights  at  common  law.  See  The  Moses 
Taylor,  4  Wall.  411;  Waring  v.  Clarke,  5  How.  440,  460- 
461 ;  American  Steamboat  Co.  v.  Chase,  16  Wall.  522,  530, 
532,  534;  AOee  v.  Packet  Co.,  21  Wall.  389,  395. 

Southern  Pacific  Co.  v.  Jensen,  2A^  U.  S.  205;  and 
^Schwede  v.  Zenith  S.  S.  Co.,  244  U.  S.  646,  show  clearly 
that  there  are  two  jurisdictions,  each  independent  of  the 
other  and  each  working  out  its  own  body  of  law  according 
to  its  own  ideas.  A  few  illustrations  will  serve  to  show  the 
application  of  different  law  upon  the  same  facts  in  these 
two  cotirts.  Erie  R.  R.  Co.  v.  Erie  Transportalion  Co., 
204  U.  S.  220;  Belden  v.  Chase,  150  U.  S.  674;  Workman  v. 
New  York  City,  179  U.  S.  552;  The  China,  7  Wall.  53; 
Homer  RamsdeU  Co.  v.  Compagnie  Oin^ale,  etc.,  182  U.  S. 
406;  Quebec  S.  S.  Co.  v.  Merchant,  133  U.  S.  375;  The 
Osceola,  189  U.  S.  158.  In  England  the  courts  of  com- 
mon law  apply  conmion-Iaw  principles  {Hedley  v.  PinJcney, 
[1894]  A.  C.  222) ;  also  in  Ireland  (Ramsay  v.  Quinn,  Ir. 
Rep.  8  C.  L.  322),  and  in  Scotland  {Leddy  v.  Gibson,  11 
Ct.  Sess.  Cas.,  3d  series,  304). 

The  liability  of  the  master  to  the  servant  is  a  liability 
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imposed  by  law  and  is  not  a  matter  of  contract.  The  con- 
tract fixes  the  relation  of  the  parties,  the  law  does  the  rest. 
The  John  0.  Stevens^  170  U.  S.  113;  Knapp  v.  McCaffrey, 
177  U.  S.  638;  Martin  v.  Pittsburgh  Ry.  Co.,  203  U.  S. 
284;  Keithley  v.  Northern  Pacific  S.  S.  Co.,  232  Fed.  Rep. 
255,  259;  Stoayne  &  Hoyt  v.  Barsdi,  226  Fed.  Rep.  581, 
690;  The  Quickstep,  9  Wall.  665,  670. 

The  principles  here  contended  for  do  not  tend  to  de- 
stroy the  imiformity  of  the  admiralty  law.  When  Con- 
gress left  open  the  common  law  over  torts  committed  at 
sea  it  must  have  contemplated  just  such  a  case  *as  this. 
If  it  had  been  essential  that  the  admiralty  jurisdiction  be 
made  exclusive,  we  believe  that  Congress  could,  without 
offense  to  constitutional  provisions,  have  made  it  so.  If 
at  any  time  it  should  develop  that  greater  uniformity  is 
needed,  the  power  alway3  rests  with  Congress  to  attain 
that  end  by  appropriate  legislation,  as  in  the  analogous 
situation  covered  by  the  Federal  Employers'  Liability 
Act. 

Admiralty  courts  often  follow  the  common  law,  for  the 
reason  that  the  law  of  admiralty,  being,  as  it  is,  a  col- 
lection of  a  few  rules  and  customs  of  the  sea  which  are 
grossly  inadequate  to  cover  its  needs,  literally  borrowed 
common-law  principles.  Common-law  coxirts  on  the 
other  hand  never  administer  the  admiralty  law.  In  a 
common-law  action  on  a  maritime  contract,  as  where  a 
seaman  sues  for  damages  for  failure  of  the  ship  owner  to 
supply  him  with  treatment  for  injuries,  the  contract  is 
interpreted  in  the  light  of  admiralty  law  but  that  law  is 
not  the  basis  of  recovery.  Harden  v.  Gordon,  2  Mason, 
541;  HoU  V.  Cummings,  102  Pa.  St.  212.  When,  however, 
a  case  arises  in  a  common-law  court  where  the  relief  de- 
manded cannot  be  sustained  on  some  principle  known 
to  the  common  law,  the  court  will  refuse  to  act.  Unless 
such  a  principle  can  be  applied,  the  remedy  asked  for  is 
not  a  remedy  which  the  common  law  is  competent  to 
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give.  See,  e.  g.,  lApson  v.  Harrison^  Q.  B.,  1854,  24  Eng. 
L.  &  Eq.  208;  Merritt  v.  Ticc,  77  App.  Div.  326. 

Section  20  of  the  Seamen's  Act  of  1915  removed  the 
only  obstacfle  to  recovery  in  a  common-law  action  by 
abolishing  the  fellow-servant  rule. 

The  same  is  true  of  its  effect  upon  the  maritime  law, 
for  th^re  also  it  was  the  fellow-servant  rule  alone  which 
prevented  recovery  by  a  seaman  from  the  owner  on  ac- 
count of  personal  injuries  received  in  his  work  and  not  due 
to  unseaworthiness  of  the  ship.  Save  for  this  rule,  it  is 
incorrect  to  say  that  in  maritime  law  recovery  was  limited 
to  maintenance  and  cure.  Those  were  independent  con- 
tractual rights,  really  part  of  the  seaman's  wages  {Harden 
V.  Gordon,  2  Mason,  541).  There  is  nothing  in  the  mari- 
time law  which  makes  them  exclusive  of  other  claims. 

The  admiralty  coxuts  have  followed  the  courts  of  com- 
mon law,  and  the  reason  why  the  ship  owner  is  liable 
only  for  failure  to  supply  a  seaworthy  ship  is  that,  under 
that  law,  unamended,  aU  on  board  a  ship  are  fellow  serv- 
ants, and  if  the  ship  be  seaworthy,  then,  obviously,  any 
injury  which  occurred  would  have  to  be  caused  by  either 
the  negligence  of  the  injured  person  or  one  of  his  fellow 
servants,  and,  therefore,  there  could  be  no  recovery.  If, 
on  the  other  hand,  the  ship  were  imseaworthy  and  a  sea- 
man were  injured  because  of  it,  he  was  allowed  to  recover 
damages  upon  the  theory  that  the  ship  owner  had  failed 
to  supply  him  with  a  reasonably  safe  place  in  which  to 
work,  that  expression  being  synonymous  with  "seaworthy 
vessel."  The  matters  decided  in  The  Osceola,  189  U.  S. 
158,  are  not  inconsistent  with  this  view.  The  comt  was 
not  promulgating  any  new  rules  in  that  case,  and  an  ex- 
amination of  the  decisions  upon  which  it  based  its  ruling3 
will  show  them  all  founded  on  the  fellow-servant  doctrine. 
See  also  The  Queen,  40  Fed.  Rep.  694,  697;  The  Sachem, 
42  Fed.  Rep.  66;  The  Bolivia,  59  Fed.  Rep.  626,  628; 
The  Miami,  93  Fed.  Rep.  218;  The  Egyptian  Monarch, 
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36  Fed.  Rep.  773;  The  New  York,  204  Fed.  Rep.  765; 
The  Nyack,  199  Fed.  Rep.  383;  The  Buffalo,  154  Fed.  Rep. 
815;  Bettia  v.  Leylandy  153  Fed.  Rep.  571 ;  Matter  of  Tona- 
wanda  Iron  &  Steel  Co.,  234  Fed.  Rep.  198. 

After  a  careful  review  of  all  the  cases  reported  involving 
torts  occurring  on  shipboard,  we' find  that,  with  the  ex- 
ception of  the  case  at  bar  and  Cornell  Stearnboat  Co.  v. 
Fallon,  179  Fed.  Rep.  293,  where  the  opinion  was  by  the 
same  judge,  both  state  and  federal  courts  have  considered 
the  common-law  principles  which  determine  liability  as 
between  master  and  servant  on  land  to  be  the  principles 
which  determine  liability  as  between  seaman  and  owner 
on  board  ship. 

Mr.  Peter  S.  Carter,  for  respondent,  submitted. 

On  the  evidence  the  trial  court  was,  as  a  matter  of  law, 
justified  in  finding  that  the  respondent  was  free  from  hegli- 
gence,  dismissing  the  complaint  and  directing  a  verdict 
in  favor  of  the  respondent. 

Even  if  it  had  been  shown  by  the  testimony  of  the  pe- 
titioner that  the  respondent  was  liable  for  the  acts  of  the 
officer,  the  respondent  still  would  not  have  been  liable  for 
the  petitioner's  injuries  beyond  his  maintenance  and  cure, 
within  the  law  established  by  the  following  decisions: 
Globe  S.  S.  Co.  v.  Moss,  245  Fed.  Rep.  54,  60;  The  Bauker 
No.  2,  241  Fed.  !Rep.  831;  The  Osceola,  189  U.  S.  158; 
The  Bunker  HiU,  198  Fed.  Rep.  587,  588,  591;  CameU 
Steamboat  Co.  v.  FaUon,  179  Fed.  Rep.  293-295;  The  P. 
P.  MiOer,  180  Fed.  Rep.  288,  290;  The  Nyack,  199  Fed. 
Rep.  383,  389,  390;  Wihon  v.  Manhattan  Canning  Co., 
205  Fed.  Rep.  996.  As  no  claim  is  made  in  the  case  imder 
review  for  maintenance  and  cure,  and  as  the  petitioner 
Btands  upon  his  conmion-law  rights,  he  cannot  recover  any 
damages  from  the  respondent  where  his  injuries  are  caused 
by  his  fault. 

As  a  matter  of  law  the  trial  court  was  justified  in  finding. 
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on  the  evidence,  that  the  petitioner  was  guilty  of  contrib- 
utory negligence.  Petitioner  relies  on  §  20  of  the  Sea- 
men's Act  of  1915,  claiming  that  it  applies  to  subordi- 
nate officers,  as  well  as  the  master  and  chief  engineer,  of  a 
vessel,  as  to  negligence  in  the  performance  of  their  duties, 
and  relieves  the  seaman  (the  petitioner)  from  his  acts  of 
contributory  negligence.  We  maintain  that  the  section 
was  passed  to  put  at  rest  all  uncertainty  as  to  whether 
the  master  of  the  vessel  or  those  as  high  in  command 
as  the  master — ^the  chief  engineer — ^were  fellow  servants 
with  the  seamen  under  them,  as  that  question  of  law  was 
left  open  in  the  case  of  The  Osceola,  189  U.  S.  158,  and  the 
case  of  The  HamiUm,  207  U.  S.  406.  In  the  admiralty 
contributory  negligence  of  a  seaman  does  not  bar  his 
his  right  to  recover;  but  the.  case  under  review  is  a  com- 
mon-law action,  and  in  the  common  law  contributory 
negligence,  however  slight,  bars  the  right  to  recover. 

As  a  matter  of  law  the  trial  court  was  justified  in  find- 
ing that  the  petitioner  assumed  the  risk. 

Mr.  Justice  McRetnolds  delivered  the  opinion  of  the 
court. 

In  December,  1915,  petitioner  was  employed  by  respon- 
dent, a  Delaware  corporation,  as  fireman  on  board  the 
steamship  '^J.  L.  Luckenbach"  which'  it  then  operated 
and  controlled.  While  at  sea,  twenty-fom*  hours  out  from 
New  York,  the  port  of  destination,  petitioner  imdertook 
to  perform  certain  duties  on  deck  during  a  heavy  wind; 
a  wave  came  aboard,  knocked  bim  down  and  broke  his  leg. 
He  received  due  care  immediately;  when  the  vessel 
arrived  at  destination  he  was  taken  to  the  marine  hospital 
where  he  remained  for  three  months;  during  that  time  it 
became  necessary  to  amputate  his  leg.  After  discharge 
from  the  hospital,  claiming  that  his  injuries  resulted  from 
the  negligence  and  an  improvident  order  of  a  superior 
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officer,  he  instituted  a  common  law  action  in  Supreme 
Court,  New  York  County,  demanding  full  indemnity 
for  damage  sustained.  The  cause  was  removed  to  the 
United  States  District  Court  because  of  diverse  citizen* 
ship.  Coimsel  did  not  question  seaworthiness  of  ship  or 
her  appliances  and  annoim^ed  that  no  claim  was  made 
for  maintenance,  cure,  or  wages.  At  conclusion  of  plain- 
tiff ^s  evidence  the  court  directed  verdict  for  respondent, 
and  judgment  thereon  was  affirmed  by  the  Circuit  Court 
of  Appeals.    243  Fed.  Rep.  536.    The  latt^  court  said: 

''The  contract  of  a  seaman  is  maritime  and  has  written 
into  it  those  peculiar  features  of  the  maritime  law  that 
were  considered  in  the  case  of  The  Osceola  [189  U.  S.  158]; 
and  r  although,  because  of  these  peculiarities,  such  con- 
tracts are  almost  invariably  litigated  in  admiralty  courts, 
still  the  contract  must  be  the  same  in  every  court,  mari- 
time or  common  law.  The  only  difference  between  a 
proceeding  in  one  court  or  the  other  would  be  that  the 
remedy  would  be  regulated  by  the  lex  fori.  If  a  seaman 
who  had  been  locked  up  or  put  in  irons  for  disobedience 
of  orders  were  to  sue  the  master  for  damages  in  a  court 
of  common  law,  he  could  not  recover  like  a  shore  servant, 
such  as  a  cook  or  chauffeur,  who  had  received  the  same 
treatment.  So  a  seaman  bringing  suit  in  a  common  law 
court  for  personal  injuries  could  recover,  even  if  guilty  of 
contributory  negligence,  although  a  shore  servant  suing  in 
the  same  court  could  not;  and  a  seaman  suing  in  a  com- 
mon law  court  for  personal  injuries  could  recover  (except 
in  the  case  of  unseaworthiness  of  the  vessel  or  failure  to 
give  proper  care  and  medical  attention)  only  wages  to  the 
end  of  the  voyage  and  the  expenses  for  maintenance  and 
cure  for  a  reasonable  time  thereafter,  whereas  in  a  similar 
case  a  shore  servant  would  be  entitled  to  recover  full  in- 
demnity. Therefore,  by  virtue  of  the  inherent  nature  of 
the  seaman's  contract,  the  defendant's  negligence  and  the 
plaintiff's  contributory  negligence  were  totally  immaterial 
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considerations  in  this  case;  the  sole  question  for  the  jury 
to  deterniine  being  whether  the  plaintiff  was  entitled  to 
recov^  because  he  had  not  received  from  the  defendant 
his  wages  to  the  end  of  the  voyage  and  the  expense  for 
his  maintenance  and  cure  for  a  reasonable  time  there- 
after. 

''Has  Congress  changed  the  situation  by  section  20  of 
the  Seamen's  Act  [c.  153,  38  Stat.  1164,  1185]  as  the 
plaintiff  contends?  He  argues  that  the  act  makes  the 
master  a  fellow  servant  of  the  seaman  and  therefore  that 
Congress  intended  to  make  the  relation  between  the 
seaman  and  all  the  officers  throughout  the  same  as  at 
common  law.  But  the  Supreme  Court,  in  the  case  of 
The  Osceola,  supra,  while  reserving  the  question  whether 
the  master  and  seaman, were  fellow  servants,  held  that 
it  made  no  difference  whatever  in  respect  to  the  liabil- 
ity of  the  shipowners  for  an  improvident  order  of 
the  master  which  resulted  in  personal  injuries  to  the 
seaman.    .    .    . 

''It  follows  that  whether  the  master  and  seaman  are 
fellow  servants  or  not  is  quite  immaterial  in  the  case  of  a 
suit  for  injuries  resulting  from  an  improvident  order  of 
the  master.  For  this  reason  the  court  was  light  in  direct* 
ing  a  verdict  for  the  defendant  and  the  judgmeiit  is 
affirmed.'^ 

In  The  Osceola,  189  U.  S.  158,  175,  a  libel  in  rem  to 
recover  damages  for  personal  injuries  to  a  seaman  while 
on  board  and  alleged  to  have  resulted  from  the  master's 
negligence,  speaking  through  Mr.  Justice  Brown  we 
held: 

"  1.  That  the  vessel  and  h^  owners  are  liable,  in  case 
a  seaman  falls  sick,  or  is  wounded,  in  the  service  of  the 
ship,  to  the  extent  of  his  maintenance  and  cure,  and  to  his 
wages,  at  least  so  long  as  the  voyage  is  continued. 

"2.  That  the  vessel  and  her  owner  are  both  by  En^ish 
and  American  law,  liable  to  an  indemnity  for  injuries 


CHELENTIS  v.  LUCKENBACH  S.  S.  CO.         381 
872.  Opinion  of  the  Court. 

received  by  seamen  in  consequence  of  the  unseaworthiness 
of  the  ship,  or  a  failure  to  supply  and  keep  in  order  the 
proper  appliances  appurtenant  to  the  ship.  Scarff  v. 
Metcalf,  107  N.  Y.  211. 

''3.  That  all  the  members  of  the  crew,  except  perhaps 
the  master,  are,  as  between  themselves,  fellow  servants, 
and  hence  seamen  cannot  recover  for  injuries  sustained 
through  the  negligence  of  another  member  of  the 
crew  beyond  the  expense  of  their  maintenance  and 
cure. 

^'4.  That  the  seaman  is  not  allowed  to  recover  an 
indemnity  for  the  negligence  of  the  master,  or  any  member 
of  the  crew,  but  is  entitled  to  maintenance  and  cure, 
whether  the  injuries  were  received  by  negligence  or 
accident." 

After  reference  to  Article  1,  §  8,  and  Article  3,  §  2,  of 
the  Constitution,  we  declared  in  Sovihem  Pacific  Co.  v. 
Jensen  J  244  U.  S.  205,  215,  216:  ''Considering  our  former 
opinions,  it  must  now  be  accepted  as  settled  doctrine  that 
in  consequence  of  these  provisions  Congress  has  par- 
amount power  to  fix  and  determine  the  maritime  law 
which  shall  prevail  throughout  the  coimtry.  .  .  . 
And  further,  that  in  the  absence  of  some  controlling 
statute  the  general  maritime  law  as  accepted  by  the 
federal  courts  constitutes  part  of  our  national  law  appli- 
cable to  matters  within  the  admiralty  and  maritime 
jurisdiction."  Concerning  extent  to  which  the  general 
maritime  law  may  be  changed,  modified  or  affected  by 
state  legislation  this  was  said:  ''No  such  legislation  is 
valid  if  it  contravenes  the  essential  purpose  expressed 
by  an  act  of  Congress  or  works  material  prejudice  to 
the  characteristic  featm'es  of  the  general  maritime  law 
or  interferes  with  the  proper  harmony  and  uniformity 
of  that  law  in  its  international  and  interstate  relations. 
This  limitation,  at  the  least,  is  essential  to  the  effective 
operation  of  the  fundamental  purposes  for  which  such 
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law  was  incorporated  into  our  national  laws  by  the 
Constitution  itself.  These  purposes  are  forcefully  in- 
dicated in  the  foregoing  quotations  from  The  LotUiwanna '' 
(21  Wall.  558,  575).  Among  such  quotations  is  the 
following:  "One  thing,  however,  is  imquestionable;  the 
Constitution  must  have  referred  to  a  system  of  law 
coextensive  with,  and  operating  uniformly  in,  the  whole 
coimtry.  It  certainly  could  not  have  been  the  intention 
to  place  the  rules  and  limits  of  maritime  law  imder  the 
disposal  and  regulation  of  the  several  States,  as  that 
would  have  defeated  the  uniformity  and  consistency  at 
which  the  Constitution  aimed  on  all  subjects  of  a  com- 
mercial character  affecting  the  intercourse  of  the  States 
with  each  other  or  with  foreign  states." 

The  work  about  which  petitioner  was  engaged  is  mari- 
time in  its  nature;  his  employment  was  a  maritime  con- 
tract; the  injuries  received  were  likewise  maritime  and 
the  parties'  rights  and  liabilities  were  matters  clearly 
within  the  admiralty  jurisdiction.  Atlantic  Transportor 
lion  Co.  V.  Imbrovekf  234  U.  S.  52,  59,  60.  And  imless 
in  some  way  there  was  imposed  upon  the  owners  a  liabil- 
ity different  from  that  prescribed  by  maritime  law, 
petitioner  could  properly  demand  only  wages,  mainte- 
nance and  cure.  Under  the  doctrine  approved  in  Southern 
Pacific  Co.  V.  Jensen,  no  State  has  power  to  abolish  the 
weU  recognized  maxithne  rule  concerning  measure  of 
recovery  and  substitute  therefor  the  full  indemnity  rule 
of  the  common  law.  Such  a  substitution  would  distinctly 
and  definitely  change  or  add  to  the  settled  maritime  law; 
and  it  would  be  destructive  of  the  '^unformity  and  con- 
sistency at  which  the  Constitution  aimed  on  all  sub- 
jects of  a  commercial  character  affecting  the  inter- 
course of  the  States  with  each  other  or  with  foreign 
st/aties. 

Two  acts  of  Congress  are  relied  upon,  and  it  is  said  that 
imder  each  petitioner  has  the  right  to  recover  full  indem- 
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nity  according  to  the  common  law.  They  are:  (1)  Sec- 
tion 9,  Judiciary  Act  of  1789, 1  Stat.  76,  77,  whereby  Dis- 
trict C!ourts  of  the  United  States  were  given  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  '^  saving  to  suitors,  in  all  cases,  the 
right  of  a  common  law  remedy,  where  the  common  law  is 
competent  to  give  it"  (Judicial  Code,  §§24,  256);  and 
(2)  section  20  of  A^t  to  Promote  the  Welfare  of  American 
Seamen,  approved  March  4,  1915,  c.  153,  38  Stat.  1164, 
1185,  which  provides — "That  in  any  suit  to  recover 
damages  for  any  injury  sustained  on  board  vessel  or  in 
its  service  seamen  having  command  shall  not  be 
held  to  be  fellow-servants  with  those  under  their  au- 
thority." 

The  precise  effect  of  the  quoted  clause  of  the  original 
Judiciary  Act  has  not  been  delimited  by  this  court  and 
different  views  have  been  entertained  concerning  it.  In 
Sovihem  Pacific  Co.  v.  Jensen  we  definitely  ruled  that  it 
gave  no  authority  to  the  several  States  to  enact  legislation 
which  would  work  '^material  prejudice  to  the  character- 
istic features  of  the  general  maritime  law  or  interfere  with 
the  proper  harmony  and  imiformity  of  that  law  in  its 
international  and  interstate  relations."  In  The  Moses 
Taylor,  4  Wall.  411,  431,  we  said:  "That  clause  only 
saves  to  suitors  'the  right  of  a  common-law  remedy,  where 
the  common  law  is  competent  to  give  it.'  It  is  not  a  rem- 
edy in  Utie  common-law  courts  which  is  saved,  but  a 
common-law  remedy.  A  proceeding  in  rem,  as  used  in  the 
admiralty  courts,  is  not  a  remedy  afforded  by  the  common 
law;  it  is  a  proceeding  under  the  civil  law."  And  in 
Knapp,  SUmt  &  Co.  v.  McCaffrey,  177  U.  S.  638, 644,  648: 
\  "Some  of  the  cases  already  cited  recognize  the  distinc- 

tion between  a  common  law  action  and  a  common  law 
remedy.  Thus  in  The  Moses  Taylor,  ...  it  is  said 
of  the  saving  clause  of  the  Judiciary  Act:  'It  is  not  a 
remedy  in  the  common  law  courts  which  is  saved,  but  a 
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cozmnon  law  remedy.'"  ''If  the  suit  be  in  personam 
against  an  individual  defendant,  with  an  auxiliary  attach- 
ment against  a  particular  thing,  or  against  the  property 
of  the  defendant  in  general,  it  is  essentially  a  proceeding 
according  to  the  course  of  the  common  law,  and  within 
the  saving  clause  of  the  statute  ...  of  a  common 
law  remedy.  .The  suit  in  this  case  being  one  in  equity  to 
enforce  a  common  law  remedy,  the  state  courts  were 
correct  in  assuming  jurisdiction." 

The  distinction  between  rights  and  remedies  is  funda- 
mental. A  right  is  a  well  foimded  or  acknowledged  claim; 
a  remedy  is  the  means  employed  to  enforce  a  right  or 
redress  an  injury.  Bouvier's  Law  Dictionary.  Plainly, 
we  think,  under  the  saving  clause  a  right  sanctioned  by 
the  maritime  law  may  be  enforced  through  any  appro- 
priate remedy  recognized  at  common  law;  but  we  find 
nothing  therein  which  reveals  an  intention  to  give  the 
complaining  party  an  election  to  determine  whether  the 
defendant's  liability  shall  be  measured  by  common-law 
standards  rather  than  those  of  the  maritime  law.  Under 
the  circumstances  here  presented,  without  regard  to  the 
court  where  he  might  ask  relief,  petitioner's  rights  were 
those  recognized  by  the  law  of  the  sea. 

Section  20  of  the  Seamen's  Act  declares  '' seamen  hav- 
ing conmiand  shall  not  be  held  to  be  fellow-servants  with 
those  imder  their  authority,"  and  full  effect  must  be 
given  this  whenever  the  relationship  between  such  parties 
becomes  important.  But  the  maritime  law  imposes  upon 
a  shipowner  liability  to  a  member  of  the  crew  injured  at 
sea  by  reason  of  another  member's  negligence  without 
regard  to  their  relationship;  it  was  of  no  consequence 
therefore  to  petitioner  whether  or  not  the  alleged  negligent 
order  came  from  a  fellow  servant;  the  statute  is  irrelevant. 
The  language  of  the  section  discloses  no  intention  to 
impose  upon  shipowners  the  same  measure  of  liability  for 
injuries  suffered  by  the  crew  while  at  sea  as  the  conimion 
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law  prescribes  for  employers  in  respect  of  their  employees 
on  shore. . 
The  judgment  of  the  court  below  is 

Affirmed. 

Mr.  Justice  Holmes  concurs  in  the  result. 
Mr.  Justice  Pitnet^  Mr.  Justice  Brandbis  and  Mr. 
Justice  Clarke  dissent. 


^•^ 


PHILIPPINE  SUGAR  ESTATES  DEVELOPMENT 
COMPANY,  LIMITED,  v.  GOVERNMENT  OF  THE 
PHILIPPINE  ISLANDS. 

ERROR  TO  AND  APPEAL  FROM  THE  SUPREME  COURT  OF  THE 

PHILIPPINE  ISLANDS. 

No.  189.    Aigued  March  13, 1918.— Decided  June  3, 1918. 

Where,  owing  to  a  mutual  mistake,  a  written  contract  fails  to  express 
the  intention  of  the  parties,  it  may  be  reformed  to  express  their  true 
intention,  although  the  mistake  was  one  of  law  respecting  its  inter- 
pretation and  construction. 

Reformation  will  be  granted  only  where  the  evidence  of  mistake  is  clear 
and  satisfactory* 

Relief  in  such  cases  may  be  obtained  by  a  defendant  under  Philip^ 
pine  Code  of  Civil  Procedure,  §  285,  upon  appropriate  pleadings, 
without  resort  to  an  independent  suit  for  reformation  of  the  contract. 

In  this  case  it  is  established  by  proof  of  the  clearest  and  most  satis- 
factory character  that  certain  rails  and  sugar-mill  machinery  were 
intended  not  to  go  with  a  sale  and  conveyance  of  land  to  the  Philip- 
pine Government,  and  that  the  failure  of  the  written  contract  and 
deed  to  except  them  was.  due  to  a  mutual  mistake  of  law. 

The  court  cannot  accept  a  construction  placed  upon  a  Philippine  stat- 
ute by  the  Supreme  Court  of  the  Islands,  when  it  is  clearly  erroneous. 

Upon  an  appeal  from  a  decree  of  the  Supreme  Court  of  the  Philippine 
Islands  erroneously  reversing  the  trial  court  solely  on  a  question  of 
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law,  this  court,  to  dispose  finally  of  the  case,  may  decide  the  facts, 
when  all  evidence  proffered  was  admitted  and  is  in  the  record,  and 
when  the  appellant  in  the  court  below  sought  to  review  the  trial 
court's  findings,  under  §  497,  par.  2,  of  the  Philippine  Code  of  Civil 
Procedure. 

Where,  in  an  action  at  law  on  a  contract,  the  answer  set  up  was,  in 
effect,  a  bill  in  equity,  seeking  reformation  and  incidentally  to  en- 
join the  action  at  law,  the  proceeding  was  converted  into  an  equi- 
table one,  and  hence  can  be  reviewed  only  by  appeal  and  not  by  writ 
of  error. 

30  Phil.  Rep.  27,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Antonio  M.  Opisao  for  plaintiff  in  error  and  appel* 
lant. 

Mr.  Edward  S.  Bailey,  with  whom  Mr.  Samuel  T.  Anaett 
was  on  the  brief,  for  defendant  in  error  and  appellee. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
court. 

When  Spain  ceded  the  Philippine  Islands  to  the  United 
States  large  tracts  of  agricultural  lands  were  owned  by 
the  great  religious  orders.  For  political  reasons  it  was 
deemed  advisable  that  our  Government  should  acquire 
the  Friar  lands  and  sell  them  to  tenants  in  small  holdings 
on  easy  terms.  Lengthy  negotiations  conducted  to  that 
end  by  the  Civil  Governor  were  concluded  in  1903. 
Most  of  the  lands  owned  by  the  Dominicans^  amoimting 
to  60,461  hectares,  had  been  conveyed  to  the  Philippine 
Sugar  Estates  Development  Company,  Limited;  and  with 
that  corporation  a  contract  of  sale  and  purchase  was 
executed  by  the  Government  of  the  Philippine  Islands 
under  date  of  December  22,  1903.  The  agreement  cov- 
ered eight  haciendas  including  that  of  Calamba  in  the 
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province  of  Laguna,  said  to  contain  16,424  hectares  and 
14  ares.  Owing  to  delays  incident  to  resurvejrs  and  per- 
fecting of  titles,  the  deed  of  the  Calamba  estate  was  not 
delivered  until  October,  1905,  when  the  purchase  price, 
1,385,443.29  pesos,  was  paid  and  possession  taken  by  the 
grantee.*  Later  the  Philippine  Government  learned  that 
the  grantor  had  removed  certain  sugar  mill  machinery 
and  the  rails  of  a  light  railroad  which  had  formerly  been 
upon  the  estate.  The  contract  made  no  mention  of 
sugar  mills,  machinery,  or  railroad;  but  it  contained, 
after  the  description  of  the  estates  and  specified  proper- 
ties to  be  conveyed,  the  words,  ''and  all  other  improve- 
ments"; and  these  words  were  also  in  the  deed.  The 
Government,  claiming  that  the  machinery  and  railroad 
were  covered  by  this  and  other  clauses  and  passed  as 
part  of  the  realty,  brought  suit,  in  1906,  against  the 
Company  ^  in  the  Court  of  First  Instance  of  Manila  for 
their  value,  alleged  to  be  50,000  pesos. 

The  Code  of  Civil  Procedure  of  the  Philippine  Islands, 
§  285,  permits  to  be  introduced,  in  case  of  written  con- 
tracts, "evidence  of  the  terms  of  agreement  other  than 
the  contents  of  the  writing,"  "where  a  mistake  or  imper- 
fection of  the  writing,  or  its  failure  to  express  the  true 
intent  and  agreement  of  the  parties,  is  put  in  issue  by  the 
pleadings."  '    The  defence  was  rested,  imder  appropriate 

iXJ.  S.  Philippine  Commission  Reports  (1901),  vol.  2,  Part  1,  p.  24;  ' 
(1902),  Part  1,  p.  24;  (1903),  Part  1,  pp.  38-44;  (1904),  Part  1,  p.  16; 
Part  2,  p.  477;  (1905),  Part  1,  p.  65;  (1906),  Part  1,  p.  58.   A  hectare 
equals  2.471  acres;  two  pesos  equal  one  dollar,  gold. 

*  The  Dominican  Order  of  Friars  was  joined  in  the  complaint  as  a 
party  defendant;  but  it  was  not  mentioned  in  the  judgments  entered 
in  either  of  the  lower  courts;  and  it  did  not  become  a  party  to  the  pro- 
ceedings in  this  court. 

» "Written  Agreement  presumed  to  Contain  aU  the  Terms  cf  the  Agreie- 
ment.  When  the  terms  of  an  agreement  have  been  reduced  to  writing 
by  the  parties,  it  is  to  be  considered  as  containing  all  those  terms,  and 
therefore  there  can  be,  between  the  parties  and  their  representatives 
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pleadings,  on  the  ground,  among  others,  that  the  con- 
tracting parties  understood  that  the  sugar  mills  and  mar 
chinery  and  the  railroad  were  not  to  be  included  as  a  part 
of  the  real  estate  and  that  they  did  not  come  under  any  of 
the  terms  used  in  the  contract  or  the  deed,  and  that,  for 
this  reason,  the  instrument  did  not  express  the  intention 
and  actual  agreement  of  the  parties.  The  trial  court 
held  this  defence  good  in  law  and  sustained  by  the  evidence ; 
and  entered  judgment  for  the  defendant.  The  Supreme 
Court  of  the  Philippine  Islands  reversed  the  judgment  of 
the  trial  court  solely  on  the  ground  that,  where  parties  to  a 
written  contract  have  deliberately  adopted  the  language 
therein  used,  a  court  of  equity  will  not  reform  the  in- 
strument because  the  parties  were  '^  mistaken  as  to  its 
legal  interpretation  and  e£fect,  nor  will  such  a  mistake 
be  recognized  as  any  defense  to  a  suit  upon  the  contract 
or  instrument";  and  that  relief  against  such  a  mistake 
cannot  be  afforded  under  §  285  of  the  Code.  Upon  the 
evidence  which  had  been  introduced  below  the  Supreme 
Coiui;  also  entered  a  judgment  of  50,000  pesos  for  the 
Government.  (30  Phil.  Rep.  27.)  The  case  comes  here 
under  §  248  of  the  Judicial  Code. 

The  case  is  brought  here  both  by  writ  of  error  and  by 
appeal.  The  complaint  set  forth  a  cause  of  action  at 
law  on  the  contract.  The  answer  was,  in  effect,  a  bill  in 
equity  for  reformation  and  incidentally  to  ^njoin  the 

or  successors  in  interest,  no  evidence  of  the  terms  of  agreement  other 
than  the  contents  of  the  writing,  except  in  the  following  cases: 

''  (1)  Where  a  mistake  or  imperfection  of  the  writing,  or  its  failure 
to  express  the  true  intent  and  agreement  of  the  parties,  is  put  in  issue 
by  the  pleadings; 

"  (2)  Where  the  \'alidity  of  the  agreement  is  the  fact  in  dispute.  But 
this  section  does  not  exclude  other  evidence  of  the  circumstances  under 
which  the  agreement  was  made,  or  to  which  it  relates,  or  to  explain  an 
intrinsic  ambiguity,  or  to  establish  its  illegality  or  fraud.  The  term 
'agreement '  includes  deeds  and  instruments  conveying  real  estate,  and 
wills  as  well  as  contracts  between  parties/' 
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action  at  law.  Compare  Bradbury  v.  Higginaon,  167 
California,  5S3.  The  proceeding  became  thus  an  equitable 
one.  See  Surgett  v.  Lapice,  8  How.  48,  64-66;  Clark  v. 
Mosher,  107  N.  Y.  118;  Turner  v.  Johnson,  29  Ky.  Law 
Rep.  543.  The  proper  method  of  review  by  this  court  is, 
therefore,  by  appeal;  and  the  writ  of  error  is  dismissed. 
Gsell  V.  Insular  Collector  of  Customs,  239  U.  S.  93;  Montr 
elibano  y  Ramos  v.  La  Compania  General  de  Tabacos  de 
Filipinos,  241  U.  S.  456,  461. 

It  is  well  settled  that  courts  of  equity  will  refohn  a 
written  contract  where,  owing  to  mutual  mistake,  the 
language  used  therein  did  not  fully  or  accurately  express 
the  agreement  and  intention  of  the  parties.  The  fact 
that  interpretation  or  construction  of  a  contract  presents 
a  question  of  law  and  that,  therefore,  the  mistake  was 
one  of  law  is  not  a  bar  to  granting  relief.  SneU  v.  Insur- 
ance Co.,  98  U.  S.  85,  88-91;  Griswold  v.  Hazard,  141  U. 
S.  260,  283-284.1  This  rule  of  equity  was  adopted  in  the 
Philippine  Code  without  restriction;  and  the  relief  is 
afforded,  under  appropriate  pleadings,  without  resort  to 
an  independent  suit  for  reformation  of  the  contract. 
The  language  of  §  285  is  clearly  broad  enough  to  include 
relief  for  such  mistakes  of  law;  and  the  earlier  decisions 
of  the  Supreme  Court  of  the  Philippine  Islands  to  which 
that  court  refers  in  its  opinion  are  not  inconsistent  with 
this  conclusion.  Some  of  them  are  instances  of  the  futile 
attempt  to  vary,  supplement,  or  contradict  a  written 
contract  by  parol  evidence.  In  none  of  them  was  evi- 
dence offered  under  appropriate  pleadings  with  a  view  to 
reforming  the  instrument.'    It  is  urged  that  §  285  was 

1  See  also  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co,,  107  Mass.  290, 
319,  320;  Maher  v.  Hibemia  Insurance  Co,,  67  N.  Y.  283,  291;  Wis- 
consin Marine  &  Fire  Ins.  Co.  Bank  v.  Mann,  100  Wis.  596,  617-620. 

>  Pastor  V.  Caspar,  2  Phil.  Rep.  592;  Icaza  v.  Orteffa,  5  Phil.  Rep. 
166;  Sam  v.  Lamn  Brothers,  6  Phil.  Rep.  299;  Testagarda  v.  Com- 
manding  General,  6  Phil.  Rep.  573;  Muguruza  v.  International  Bank, 
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borrowed  from  §  1856  of  the  Code  of  Civil  Procedure  of 
California;  and  that  the  courts  of  that  State  deny  relief 
under  circumstances  like  those  here  imder  consideration. 
No  case  sustaining  this  assertion  was  cited  by  counsel 
and  none  has  been  found  by  us.  Furthermore  the  provi- 
sions of  the  two  sections  differ  materially;  the  significant 
clause  of  §  285,  namely,  "or  its  failure  to  express  the  true 
intent  and  agreement  of  the  parties,"  is  not  contained 
in  §  1856  of  the  California  Code.  It  is  also  urged  that, 
since  the  construction  of  §  285  is  a  matter  of  purely  local 
concern,  we  should  not  disturb  the  decision  of  the  Supreme 
Court  of  the  Philippine  Islands.  This  court  is  always 
disposed  to  accept  the  construction  which  the  highest 
court  of  a  territory  or  possession  has  placed  upon  a  local 
statute.  Phoenix  Ry.  Co.  v.  LandiSf  231  U.  S.  678.  But 
that  disposition  may  not  be  yielded  to,  where  the  lower 
court  has  clearly  erred.  Carrington  v.  United  States,  208 
U.  S.  1.  Here,  the  construction  adopted  was  rested  upon 
a  clearly  erroneous  assumption  as  to  an  established  rule 
of  equity.  The  Supreme  Coxut  erred  in  refusing  to  con- 
sider the  evidence  of  mutual  mistake;  and  its  judgment 
must  be  reversed. 

It  remains  to  consider  the  further  proceedings  which 
should  be  taken.  The  judgment  of  the  trial  court  was 
reversed  by  the  Supreme  Court  solely  on  the  ground  that 
the  defence  of  mutual  mistake  relied  upon  was  not  good 
in  law;  but  the  case  had  been  taken  to  that  court  on  a 
bill  of  exceptions  which  contained  the  whole  record  in 
the  trial  court,  including  all  the  evidence  introduced;  and 
the  refusal  of  the  trial  judge  to  grant  a  new  trial  on  the 
groimd  that  the  evidence  did  not  justify  the  findings  of 
the  courts  had  been  duly  excepted  to.    This  exception 

10  Phil.  Rep.  346;  DeGvzman  v.  Balarag,  11  Phil.  Rep.  503;  United 
States  V.  MacaspaCf  12  Phil.  Rep.  26;  Jose  v.  Damian,  14  Phil.  Rep. 
104;  Sy  Joe  Lieng  v.  Sy  Quia,  16  Phil.  Rep.  137;  Lozano  v.  Tan 
Sutco,  23  Phil.  Rep.  16. 


PHILIPPINE  SUGAR  Ac.  CO.  v.  PHIL.  ISLANDS.    391 
385.  Opinion  of  the  Court. 

was  apparently  insisted  upon  before  the  Philippine  Su- 
preme Court,  and  the  same  contention  is  made  by  the 
Government  here.  Its  purpose  was  obviously  to  seek  a 
review  of  those  findings  under  §  497,  par.  2,  of  the  Code 
of  Civil  Procedure,  which  provides  that  where  a  motion 
was  made  in  the  trial  court  for  a  new  trial  ''upon  the 
ground  that  the  evidence  was  insufficient  to  justify  the 
decision,  and  the  judge  overruled  said  motion,  and  due 
exception  was  taken  to  his  overruling  the  same,  the 
Supreme  Court  may  review  the  evidence  and  make 
such  findings  upon  the  facts  by  a  preponderance  of  the 
evidence,  and  render  such  final  judgment,  as  justice 
and  equity  may  require."  We  might  require  that  the 
review  of  the  evidence  to  which  the  Government  is  en- 
titled should  be  made  by  that  court.  But,  as  the  case 
is  here  on  appeal  and  all  proffered  evidence  was  admitted 
below  and  is  in  the  record  before  us,  we  may  now  finally 
dispose  of  the  case. 

The  burden  of  proof  resting  upon  the  appellant  cannot 
be  satisfied  by  mere  preponderance  of  the  evidence.  It 
is  settled  that  relief  by  way  of  reformation  will  not  be 
granted,  unless  the  proof  of  mutual  mistake  be  ''of  the 
clearest  and  most  satisfactory  character."  Snell  v.  In- 
surance  Co.,  98  U.  S.  85,  89-90;  BaUzer  v.  Raleigh  & 
Augitsta  Railroad,  115  U.  S.  634,  645;  Maxwell  Land 
Grant  Case,  121  U.  S.  325,  381;  Simnums  Creek  Coal  Co. 
V.  Doran,  142  U.  S.  417,  435;  Campbell  v.  Northwest  Eck- 
ington  Co.,  229  U.  S.  561,  584.  The  evidence  introduced 
by  appellant  meets  this  stringent  requirement. 

The  following,  among  other,  facts  were  established  by 
imcontradicted  evidence:  Prior  to  May,  1903,  the  sugar 
mills  had  been  in  part  destroyed  by  revolutionists,  and 
the  mills  and  machinery  had  fallen  into  disrepair.  In  that 
month  the  Company  gave  orders  to  remove  the  machinery 
and  the  rails  from  tiie  hacienda  and  store  them  elsewhere. 
In  October,  1903,  the  Company  contracted  to  sell  all  the 


592  OCTOBER  TERM,  1917. 

/  Opinion  of  the  Court.  247  U.  8. 

machinery  and  rails  to  one  Rueda.  They  were  not  in- 
cluded in  the  detailed  appraisal  of  the  property  which 
the  Govermnent  caused  to  be  made.  Before  the  contract 
with  the  Government  was  executed  all  the  rails  and  a 
part  of  the  machinery  had  been  removed  from  the  haci- 
enda. In  the  typewritten  draft  of  this  contract  with  the 
Government  which  its  counsel  prepared  and  which  was 
submitted  by  Governor  Taft  to  the  Company's  repres^i- 
tative  for  consideration^  it  was  expressly  stated  that 
''sugar  and  rice  mills  and  machinery''  togetJier  with  ''irri- 
gation work,  damS;  tunnels,  ditches,  and  all  other  im- 
provements thereon"  should  be  included  in  the  "sale  and 
conveyance."  The  Company's  representative  corrected 
the  draft  of  agreement  by  striking  out  with  a  pen  the 
words  "sugar  and  rice  mills  and  machinery."  This  coi^ 
rection  was  acquiesced  in  by  the  Government's  repre- 
sentatives; and  in  the  final  draft  of  the  contract  which  was 
executed  December  22,  1903,  there  was  no  reference  to 
sugar  nuDs,  machinery,  or  tramway,  although  the  para- 
graph, as  modified,  contained  the  following  explicit  and 
detailed  provision : 

"This  sale  and  conveyance  shall  include  all  the  dwell- 
ing houses,  farm  houses,  warehouses,  camarines  and  other 
buildings,  irrigation  works,  dams,  tunnels,,  ditches,  and 
all  other  improvements,  together  with  all  water  and 
other  rights  and  all  hereditaments  belonging  to  the  Com- 
pany on  every  part  of  the  estates  hereby  agreed  to  be 
conveyed." 

The  words  sugar  mills  were  also  included  in  the  draft 
of  the  final  deed  of  conveyance,  but  they  were  stricken 
out  after  a  conference  between  the  Company's  repre- 
sentative and  the  Civil  Governor,  so  that  the  words  do 
not  appear  in  the  final  deed  of  conveyance. 

This  clear  and '  uncontradicted  testimony  as  to  the 
agreement  actually  made  is  supported  by  the  production 
of  the  original  draft  of  the  agreement  in  which  the  words 
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''sugar  and  rice  mills  and  machinery"  were  stricken  out 
in  ink;  and  also  by  production  from  the  files  of  the  Ex- 
ecutive Bureau  of  the  stenographic  report  of  the  inter- 
view with  Governor  Wright,  above  referred  to.  As 
against  this  strong  evidence  the  Government  can  point 
only  to  the  fact  that  in  the  deed,  the  hacienda  is  first 
described  as  ''the  description,  area  and  boundaries" 
thereof  "appear  in  the  title  deeds,"  then  as  it  appears 
from  the  recent  Government  surveys;  and  that  in  the 
description  according  to  the  title  deeds,  the  several  sugar 
mills  are  named,  and  following  them  is  the  clause,  "though 
it  is  believed  that  these  mills  were  destroyed  in  part  at 
least,  by  the  revolutionists."  This  recital,  itself  of  am- 
biguous import,  is  of  no  significance.  This  description 
was  in  no  way  relied  upon  by  the  Supreme  Court  of  the 
Philippine  Islands.  Their  decision  was  based  entirely 
upon  the  alleged  inclusion  of  sugar  mills  and  machinery 
in  the  phrase,  "improvements  and  accessories."  As 
found  by  the  trial  judge,  the  evidence  "shows,  without 
the  slightest  doubt,  that  the  parties,  on  striking  out  said 
words  [the  sugar  mills]  from  the  docimxent,  agreed  not 
to  include  them  in  the  sale,  as  demanded  by  the  repre- 
sentative of  the  vendor,  because  they  were  not  legally 
part  of  the  Hacienda,  for  the  reason  that  they  had  al- 
ready been  sold  to  Enrique  Rueda  prior  to  the  preliminary 
agreement." 

The  judgment  entered  in  the  Supreme  Court  of  the 
Philippine  Islands  is  reversed  and  that  entered  by  the 
Court  of  First  Instance  of  Manila  is  affirmed. 

Reverb. 
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The  Order  set  up,  by  plea  and  affidavit  of  defeDoe,  the 
facts  showing  the  change  of  b^ieficiary  and  payment  to 
the  new  beneficiaries,  i^hich  it  alleged  was  in  accordance 
with  the  contract  contained  in  the  ben^t  certificate 
and  the  constitution  and  laws  of  the  organization.  The 
case  was  heard  by  the  Supreme  Court  on  motion  for 
judgment  against  the  defendant  for  failure  to  file  a  good 
and  sufficient  affidavit  of  defence;  and  judgment  was  en- 
tered for  13,000  with  interest.  The  Court  of  Appeab  of 
the  District  reversed  this  judgment,  but  later  granted  a 
rehearing,  the  order  reciting:  ''The  question  to  be  argued 
is  this:  Had  the  beneficiary  of  the  certificate  a  vested  in- 
terest in  the  same  that  could  not  be  divested  by  the  issue 
of  a  substitute  certificate  without  the  surrender  of  the 
original  and  without  the  consent  of  the  beneficiary  named 
in  the  original  certificate?  "  Upon  the  rehearing  the  judg- 
ment of  the  lower  court  was  affirmed.  (45  App.  D.  C. 
260.)  The  case  comes  here  on  writ  of  certiorari  under 
§  251  of  the  Judicial  Code. 

The  benefit  certificate  provided,  among  other  things, 
that  the  corporation  will  pay  "out  of  its  Widows  and 
Orphans'  Benefit  Fund  to  Sue  B.  Behrend  (wife)  a  sum  not 
exceeding  three  thousand  dollars  in  accordance  with  and 
under  the  provisions  of  the  laws  governing  said  Fund, 
upon  satisfactory  evidence  of  the  death  of  said  member, 
and  upon  the  surrender  of  this  Certificate;  provided  that 
said  member  is  in  good  standing  in  this  Order  at  the  time 
of  his  death,  and  provided  also  that  this  Certificate  shall 
not  have  been  surrendered  by  said  member  and  another 
Certificate  issued  at  his  request,  in  accordance  with  the 
laws  of  this  Order."  On  the  back  of  said  Certificate 
appears  the  following: 

"Form  for  Change  op  Bbnbpiciary.*' 
Coimcil  No. ,  R.  A. 

"To Sup.  Sec.,  S.  C.  R.  A.:  I 

herewith  surrender  and  return  to  the  Supreme  Council 
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of  the  Royal  Arcanum,  the  withm  Benefit  Certificate 

No ,  and  direct  tiiat  a  new  one  be  issued  to  me, 

payable  to Residing  at Related  to 

me  as ;. 


Member  will  write  his  name  in  full. 
Attest: 
[Seal  of  Sub.  Council.]        Secretary." 

The  general  laws  of  the  Order,  in  force  at  latest  when 
the  new  certificate  waa  issued,  provide  that  a  member  in 
good  standing  may  at  any  time  make  ''a  written  surrender 
of  his  Ben^t  Certificate,  and  direct  that  a  new  certificate 
be  issued  to  him,  payable  to  such  beneficiary  or  bene- 
ficiaries as  such  member  may  designate '^  and  that  the 
issue  of  such  new  certificate  shall  cancel  all  previous 
certificates.  They  also  provide  that  in  case  ''a  Benefit 
Certificate  is  lost  or  beyond  a  member's  control,"  he  may, 
upon  making  satisfactory  proof  of  the  fact  by  aflidavit 
or  otherwise  and  paying  the  required  fee  of  fifty  cents, 
''in  writing,  surrender  all  claim  thereto,  and  direct  that 
a  new  Certificate  be  issued  to  him,  payable  to  the  same 
or  a  new  beneficiary  or  beneficiaries."  These  conditions 
were  compUed  with  before  the  new  certificate  making  the 
son  and  daughter  beneficiaries  was  issued. 

Act  of  Congress,  January  26,  1887,  c.  46,  §  6,  (24  Stat. 
367,)  provided  that  each  life  insurance  company  doing 
business  within  the  District  should  attach  to  each  policy 
a  copy  of  the  application  "so  that  the  whole  contract  may 
appear  in  said  application  and  policy."  Section  657  of 
the  District  of  Columbia  Code  as  amended  June  30, 1902, 
c.  1329,  (32  Stat.  534,)  extended  the  provision  to  benefit 
orders  and  associations  and  declared  that,  in  case  of 
failure  to  furnish  a  copy  of  the  application,  ''no  defence 
shall  be  allowed  to  such  policy  on  account  of  anything 
contained  in,  or  omitted  from,  such  appUcation."    The 
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Court  of  Appeals  decided  that  Mrs.  Behrend  acquired  a 
vested  interest  in  the  benefit  certificate  which  could  not 
be  divested  by  the  issue  of  a  substitute  certificate  without 
the  surrender  of  the  original  and  without  her  consent  as 
beneficiary;  that  the  rights  of  the  parties  were  governed 
by  the  laws  of  the  District  of  Columbia;  that  the  benefit 
certificate  was  an  insurance  policy  within  the  meaning  of 
both  the  above  acts;  that  the  Order  was  an  assessment 
insurance  company  and  as  such  came  within  the  scope  of 
both  acts,  so  that  the  fact  that  the  benefit  certificate  was 
issued  before  the  amendment  of  1902  was  inomaterial; 
that  it  did  not  appear  that  there  had  been  attached  to  the 
certificate  a  copy  of  the  application  therefor;  that  the 
failiu*e  to  annex  the  application  precluded  allowing  as  a 
defence  any  matter  not  appearing  on  the  face  of  the  ben- 
efit certificate;  that  the  change  of  ben^ciary  was  such  a 
defence;  and  that  since  matters  found  only  in  the  appU- 
cation  and  laws  of  the  association  could  not  be  availed 
of,  the  court  must  '4ook  solely  to  the  terms  of  the  con- 
tract, that  is,  to  the  terms  of  this  so-called  benefit  certifi- 
cate, to  determine  the  measure  of  the  ins\u*ed's  right  to 
change  the  beneficiary;"  and  that  by  its  terms  there 
was  no  such  right. 

This  court  held  in  Washington  Central  Bank  v.  Hume, 
128  U.  S.  195,  206,  that  under  the  ordinary  policy  of  life 
insurance,  when  no  right  is  reserved  to  surrender  the 
policy  or  to  change  beneficiaries,  the  beneficiary  named 
therein  acquires,  at  the  moment  it  is  issued,  a  vested  right 
which  cannot  be  affected  by  any  act  of  the  insured  subse- 
quent to  the  execution  of  the  poUcy.  The  rule  there 
declared  was  deemed  by  the  Court  of  Appeals  to  control 
the  case  at  bar.  But  it  was  not  applicable;  because  the 
contract  sued  on  was  a  benefit  certificate  of  a  fraternal 
benefit  association,  not  an  ordinary  policy  of  life  insurance; 
and  also  because  the  ben^t  certificate  on  its  face  reserves 
the  right  to  change  beneficiaries. 
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First:  The  difference  between  ordinary  life  insurance 
and  that  furnished  by  the  fraternal  benefit  societies  has 
been  universally  recognized  in  legislation  and  is  a  matter 
of  common  knowledge.  The  differences  in  the  legal 
incidents  of  these  different  forms  of  protection  have  been 
illustrated  by  numerous  decisions.  The  difference  in 
respect  to  the  insured's  right  to  change  the  beneficiary 
has  been  frequently  commented  on  and  is  firmly  estab- 
lished. In  the  absence  of  a  special  provision  of  law  or 
of  a  rule  of  the  association  to  the  contrary,  the  naming 
of  a  person  as  beneficiary  in  the  benefit  certificate  of  a 
fraternal  benefit  association  confers  not  a  vested  right, 
but  an  expectancy  merely  which  may  be  defeated  at  any 
time  by  act  of  the  insured  member.^  A  different  case  is 
presented  where  the  insured  has  contracted  with  the 
beneficiary  that  he  shall  remain  such.  A  contract  of  that 
nature  may  be  enforced  by  appropriate  procieeding  if 

1  Slaughter  v.  Orand  Lodge,  192  Ala.  301;  Jory  v.  Supreme  Council 
A.  L.  H.,  105  Cal.  20;  Masonic  Mutual  Benefit  Asa'n  v.  ToUea,  70  Conn. 
537,  544;  Smiffi  v.  Locomotive  Engineers  Mutual  Life  A  Accident  In. 
Assn.,  138  Ga.  717;  Delaney  v.  Delaney,  175  111.  187;  Masonic  Mutual 
Benefit  Society  v.  Burkhart,  110  Ind.  189, 194-195;  Carpenter  v.  Knapp, 
101  la.  712;  Titsworth  v.  Titstvorth,  40  Eans.  571;  Marsh  v.  American 
Legion  of  Honor,  149  Mass.  512;  Schoenau  v.  Grand  Lodge  A.O.  U.  W., 
85  Minn.  349;  Carson  v.  Vick^rurg  Bank,  75  Miss.  167;  Masonic  Ben- 
evolent Assn.  V.  Bunch,  109  Mo.  560;  Knights  of  Maccabees  v.  Sackettj 
34  Mon.  357,  363;  Ogden  v.  Sovereign  Camp,  W.  0.  W.,  78  Neb.  804; 
Barton  v.  Provident  Mutual  Reli^  Assn.,  63  N.  H.  535;  Spengler  v. 
Spengler,  65  N.  J.  Eq.  176;  Lahey  v.  Lahey,  174  N.  Y.  146;  Pollock  v. 
Household  of  Ruth,  150  N.  C.  211;  LenU  v.  Fritter,  92  Oh.  St.  186; 
Noble  V.  Police  Beneficiary  Assn.,  224  Pa.  St.  298;  Catholic  Knights  of 
America  v.  Morrison,  16  R.  I.  468;  Christenson  v.  El  Riad  Temple,  37 
S.  D.  68, 71;  Alfsen  v.  Crouch,  115  Tenn.  352;  Byrne  v.  Casey,  70  Tex. 
247;  Cade  v.  Head  Camp,  W.  0.  W.,  27  Wash.  218;  Supreme  Con- 
dave.  Royal  Adelphia  v.  CappeUa,  41  Fed.  Rep.  1. 

The  right  of  a  member  of  a  fraternal  benefit  society  to  change  the 
beneficiary  has  been  denied  in  a  few  cases  which  have  failed  to  dis- 
tinguish between  benefit  certificates  and  ordinary  life  policies.  See 
Pittinger  v.  PiUinger,  28  Colo.  308. 
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consistent  with  the  general  law  and  with  the  laws  of  the 
association.^  But  the  remedy  to  enforce  rights  arising 
out  of  ^ch  a  contract  would  obviously  not  be  a  suit,  like 
that  at  bar,  upon  the  certificate.  Nor  is  it  contended  that 
Behrend  made  any  such  contract  concerning  the  certificate 
with  his  wife.  The  mere  fact  that  she  paid  some,  and 
possibly  all,  of  the  assessments,  prior  to  the  change  of 
beneficiary,  even  if  p^d  out  of  her  separate  estate, 
raises  no  legal  claim.^  Perhaps  there  was  not  even  a 
moral  claim;  since  throughout  the  period  during  which 
she  paid  assessments,  she  enjoyed  the  full  protection 
which  the  Order  agreed  to  furnish;  and  for  this  alone  pay- 
ments were  made.  Under  the  form  of  insurance  furnished 
by  fraternal  beneficial  associations  no  reserve  is  accumu- 
lated. 

Second:  The  certificate,  on  its  face,  expressed  not  an 
unconditional  promise  to  make  payment  to  the  wife 
therein  named,  but  a  conditional  promise  to  pay  provided 
the  ''Certificate  shall  not  have  been  surrendered  by  said 
member  and  another  Certificate  issued  at  his  request,  in 
accordance  with  the  laws  of  this  Order."  The  plaintiff 
alleged  that  the  certificate  had  not  been  surrendered  and 

» QrimbUy  v.  Harrold,  125  Cal.  24;  McGrew  v.  McGrew,  190  111.  604; 
In  re  Reid's  Eatale,  170  Mich.  476;  Catholic  Benevolent  Legion  v. 
Murphy,  65  N.  J.  Eq.  60;  Sironge  v.  KmghU  of  Pythian,  189  N.  Y.  346; 
Supreme  Lodge,  Knights  &  Ladies  of  Honor^v.  Ulanowsky,  246  Pa.  St. 
591.  Section  758  of  the  Code  of  the  District  of  Columbia  (§  10  of  the 
Act  of  March  3, 1897,  supra)  provides  in  r^ard  to  fraternal  beneficiary 
assooiationSy  that  ''No  contract  with  any  such  association  shall  be 
valid  when  there  is  a  contract,  agreement,  or  understanding  between 
the  member  and  the  beneficiary  prior  to  or  at  the  time  of  becoming  a 
member  of  the  association  that  the  beneficiary,  or  any  person  for  him, 
shall  pay  such  member's  assessments  and  dues,  or  either  of  them." 

*  Jory  V.  Supreme  Council  A.  L,  H.,  105  Cal.  20, 30;  Supreme  Lodge, 
N.  E.  0.  P.  V.  Hine,  82  Conn.  315, 320;  SchiOer-Bund  v.  Knack,  184 
Mich.  95;  Spengler  v.  Spengler,  65  N.  J.  Eq.  176,  180;  Fischer  v.  Fw- 
<Aer,  99  Tenn.  629, 636;  Preusser  v.  Supreme  Hive  L.  0.  T.  Af .,  123  Wis. 
164. 
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that  she  had  not  been  requested  to  surrender  or  deliver 
up  the  same  for  change  of  beneficiary.  The  latter  aU^a- 
tion  is  denied  by  the  affidavit  of  defence  and  the  state- 
ments therein  contained  must  be  taken  as  true.  But  the 
fact  is  not  material.  As  indicated  by  the  printed  ''Form 
for  Change  of  Beneficiary''  endorsed  on  the  Certificate, 
which  refers  to  both  ''surrender  and  return,"  the  require- 
ment of  a  surrender  does  not  necessarily  impl]^  a  return 
to  the  Order  of  the  original  paper  called  the  Benefit 
Certificate.  Furthermore,  requirements  of  that  character 
are  made  for  the  protection  of  the  society  and,  if  com- 
plied with  to  its  satisfaction  or  if  waived  by  it  during 
the  lifetime  of  the  insured,  cannot  be  availed  of  to  support 
the  claim  of  a  former  beneficiary.^  It  is  unnecessary 
therefore  to  determine  whether,  under  this  form  of  cer- 
tificate, the  burden  rested  upon  the  plaintiff  to  prove,  as 
she  alleged,  that  she  had  remained  the  beneficiary.  As 
the  judgment  of  the  Court  of  Appeals  must  be  reversed 
for  the  reasons  stated  above,  we  express  no  opinion  upon 
other  questions  argued  by  counsel  and,  in  part,  passed 
upon  below. 

Reversed. 

^Ladies  of  the  Modem  Maccabees  v.  Daley^  166  Mioh.  542,  545;  Fie- 
dier  V.  Malchaw,  93  Minn.  396;  LenU  v.  FriUer,  92  Oh.  St.  186,  194- 
195;  NMe  v.  PoUee  Beneficiary  Aeen.,  73A  F&.  St.  298;  achardi  v. 
Schardt,  100  Tenn.  27A.  270.  28a  ' 
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A  summary  oonvictiou  for  criminal  contempt  is  not  within  the  juris- 
diction of  this  court  by  writ  of  error  but  reviewable  by  certiorari. 

Judicial  Code,  §268  (Act  of  March  2,  1831),  is  merely  declaratory 
of  the  inherent  power  of  the  federal  courts  to  punish  summarily  for 
contempt,  and,  in  providing  that  the  power  "shall  not  be  construed 
to  extend  to  any  cases  except  the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice/'  does  no  more  than  express  a  limitation  imposed  by  the  Con- 
stitution. The  power,  as  in  the  case  of  the  legislature  {MarshaU  v. 
Gordon,  243  U.  S.  521),  is  essentially  one  of  self-preservation. 

The  test  of  the  power  is  in  the  character  of  the  acts  in  question:  when 
their  direct  tendency  is  to  prevent  or  obstruct  the  free  and  unpreju- 
diced exercise  of  the  judicial  power,  they  are  subject  to  be  restrained 
through  summary  contempt  proceedings. 

Newspaper  publications,  concerning  injunction  proceedings  pending  in 
the  District  Court,  and  tending  in  the  circumstances  to  create  the 
impression  that  a  particular  decision  would  evoke  public  suspicion 
of  the  judge's  integrity  or  fairness  and  bring  him  into  public  odium 
and  would  be  met  by  public  resistance,  and  tending  in  the  circum- 
stances to  provoke  such  resistance  in  fact,  held,  contemptuous, 
rendering  the  company  owning  the  paper  and  its  editor  subject  to 
summary  conviction  and  punishment. 

Such  wrongful  publications  are  not  within  the  "freedom  of  the  press;" 
nor  does  the  Act  of  1831,  suprGf  Jud.  Code,  §  268,  intend  to  sanction 
them. 

As  it  is  the  reasonable  tendency  of  such  publications  that  determines 
their  contemptuous  character,  it  is  not  material  that  they  were  not 
circulated  in  the  court  room  or  seen  by  the  judge  or  that  they  did 
not  influence  his  mind. 

In  determining  whether  there  was  any  evidence  to  justify  attributing 
such  a  tendency  to  the  publications  in  question,  this  court  considers 
the  evidentiary  facts  found  by  the  District  Court  only  so  far  as  to 
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determine  tiiiether  they  have  any  reasonable  tendency  to  sustain 
the  general  conclusions  of  fact  based  upon  them  by  that  court  and 
the  Circuit  Court  of  Appeals. 

In  a  summary  proceeding  for  criminal  contempt,  sembUf  that  a  single 
penalty  based  upon  a  conviction  under  all  of  several  distinct  charges 
in  the  information  cannot  be  upheld  imless  all  of  the  chaiges  are 
sustained  by  the  facts. 

But  where  the  Circuit  Court  of  Appeals,  upon  concluding  that  the 
conviction  was  justified  under  one  count  and  the  facts  relative 
thereto,  afi&rmed  the  District  Court  without  considering  other  counts 
upon  which  the  punishment  was  also  based,  this  court  examined  the 
findings  as  to  all  the  counts,  and,  holding  them  sufficient,  affirmed 
the  judgment. 

237  Fed.  Rep.  986,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Lawrence  MaxweU,  with  whom  Mr.  Charles  S. 
Northup,  Mr.  Jay  W.  Curts  and  Mr.  Joseph  S.  Graydon 
were  on  the  brief,  for  petitioners : 

The  power  of  the  District  Courts  to  punish  siunmarily 
for  contempt  has  been  limited  by  Cong;ress  (Const.^  Art. 
Ill,  §  1,  Art.  I,  §  8),  by  the  Act  of  March  2,  1831,  Rev. 
Stats.,  §  725,  Jud.  Code,  §  268,  so  that  it  cannot  apply 
to  newspaper  comments  and  criticisms  concerning  pending 
cases  which  do  not  amount  to  misbehavior  of  any  person 
in  the  presence  of  such  courts  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice.  In  this  case  it  was 
neither  alleged,  proved  nor  found  that  any  of  the  pubUca- 
tions  complained  of  was  brought  into  the  court  room  or 
court  building  or  read  by  the  District  Judge. 

Prior  to  the  impeachment  of  Judge  Peck,  whose  ac- 
quittal was  followed  by  this  act,  the  question  of  the  pow^ 
of  the  courts  in  this  regard  does  not  appear  to  have  been 
agitated  except  in  the  State  of  Pennsylvania.  Two  re- 
ported cases  {Respvblica  v.  Oswald,  1  Dall.  318,  in  the 
Supreme  Court  of  Pennsylvania  [1788],  and  HoUings- 
VH)rth  V.  Duane,  Fed  Cas.,  No.  6616,  in  the  United  States 
Circuit  Court  for  Pennsylvania  [1801],  promulgated  the 
doctrine  that  courts  in  the  United  States  had  a  common- 
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law  power  to  punish  in  such  cases,  and  held  that  the  con- 
stitutional guarantee  of  trial  by  jury  had  no  application. 
The  judges  erroneously  supposed  that,  by  the  common 
law,  courts  of  record  in  England  possessed  this  power, 
whereas  in  truth  it  had  never  been  so  held  except  as  to  the 
courts  constituting  the  atda  regis,  and  in  respect  to  them 
on  the  theory  that  the  sovereign  personally  dispensed 
justice.  Reg.  v.  Lefroy,  L.  R.,  8  Q.  B.  134;  Oswald  on 
CJontempt,  3d  ed.,  p.  3;  3  Holdsworth,  History  English 
Law,  p.  312.  The  Oswald  Case  and  Respublica  v.  Pass- 
more,  3  Yeates,  441  (1804)  gave  rise  eventually  to  an  act 
of  the  Pennsylvania  legislat\u*e,  passed  in  1809,  which 
limited  the  power  to  cases  of  official  misconduct  of  court 
officers,  disobedience  by  officers,  parties,  j\u*ors  or  witnesses 
of  lawful  process,  and  '^misbehavior  of  any  person  in  the 
presence  of  the  court,  thereby  obstructing  the  adminis- 
tration of  justice,"  besides  providing  specifically  that 
publications  out  of  court  should  not  be  made  the  basis 
of  summary  attachment  and  punishment.  The  history 
of  this  controversy  is  foimd  in  the  note  to  the  Oswald  Case, 
in  the  report  of  the  Passmore  Case,  supra,  and  in  "Con- 
structive Contempt"  by  Judge  John  L.  Thomas. 

The  immediate  occasion  of  the  Act  of  1831  was  the 
impeachment  and  acquittal  in  Congress  of  Judge  Peck, 
who  had  assumed  to  punish  siunmarily  for  a  publication 
referring  to  a  case  that  had  terminated.  But  it  does  not 
follow  tliat  Congress  intended  to  confine  the  limitations 
of  the  statute  to  such  cases.  It  is  rather  to  be  presumed 
that  Congress  had  in  mind  the  controversy  in  Pennsyl- 
vania, the  more  so  because  Mr.^  Buchanan  who  was  one 
of  the  prosecutors  of  Peck,  and  who  also  reported  the  bill 
for  this  act,  was  from  that  State  and  xmdoubtedly  was 
familiar  with  the  occasion  of  the  Pennsylvania  statute 
and  held  strong  views  on  the  subject.  Gales  and  Seatons 
Register  of  the  Debates,  1831,  p.  42. 

That  this  meaning  of  the  statute,  which  seems  upon  its 
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face  to  present  no  ambiguity,  was  clearly  understood  at 
the  time  of  its  enactment  is  shown  by  Hie  first  decision 
under  it.  Ex  parte  Poulson,  Fed.  Cas.,  No.  11350.  See 
also  the  following:  United  States  v.  Holmes,  Fed.  Cas.,  No. 
15853;  Ex  parte  Bradley,  7  Wall.  364;  Curtis,  Jurisdiction 
of  the  United  States  Courts,  2d  ed.,  p.  176;  Ex  parte 
Robinson,  19  Wall.  505,  510;  McCauUy's  Case,  25  App. 
D.  C.  404;  In  re  May,  1  Fed.  Rep.  737;  United  States  v. 
Anonynums,  21  Fed.  Rep.  761,  768;  Ex  parte  Schidenburg, 
25  Fed.  Rep.  211;  Satdn,  Petitioner,  131  U.  S.  267;  Cuddy, 
Petitioner,  131  U.  S.  280;  Morse  v.  MorUana  Ore  Pwr- 
chasing  Co.,  105  Fed.  Rep.  337;  Boyd  v.  Glucklich,  116 
Fed.  Rep.  131;  Ex  parte  McLeod,  120  Fed.  Rep.  130; 
Cuyler  v.  Atlantic  &  N.  C.  R.  Co.,  131  Fed.  Rep.  95; 
Myers  v.  State,  46  Ohio  St.  473  (first  ofiiclal  syllabus,  and 
opinion  p.  474). 

In  United  States  v.  Huff,  206  Fed.  Rep.  700,  the  letters 
were  sent  to  the  judge  while  the  case  was  pending.  In 
In  re  Independent  Publishing  Co.,  228  Fed.  Rep.  787; 
240  Fed.  Rep.  849,  the  publication  was  read  by  the  jurors. 
United  States  v.  Providence  Tribune  Co.,  241  Fed.  Rep. 
524,  involved  an  article  concerning  grand  jury  pro- 
ceedings. 

Patterson  v.  Colorado,  205  U.  S.  454,  merely  decided 
that  the  case  did  not  involve  a  federal  question.  The  Act 
of  1831  was  not  involved  or  mentioned.  And  see  the  dis- 
senting opinions.  Eilenbecker  v.  District  Court  of  Plymouth 
County,  134  U.  S.  31,  was  also  a  writ  of  error  to  a  state 
court,  involving  a  proceeding  in  contempt  for  wilful 
disobedience  of  an  injunction.  This  court  heldi  that  the 
Fourteenth  Amendment  did  not  guarantee  a  trial  by  jury 
in  such  a  case. 

Where  the  question  is,  whether  a  newspaper  article 
published  outside  the  court  constitutes  misbehavior  so 
near  thereto  as  to  obstruct  the  administration  of  justice, 
the  necessary  nearness  cannot  be  imputed  in  the  absence 
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of  such  knowledge  of  the  publication  by  the  court  or  jury 
as  did  or  might  have  obstructed  the  administration  of 
justice,  as  in  the  Huff  and  Myera  Cases,  supra.  It  may  be 
conceded  that  in  such  cases  the  '^  physical  or  topographical 
nearness"  of  the  place  where  the  article  is  written  or 
printed  becomes  immaterial,  and  it  may  be  that  an  act 
which  is  in  intention  and  effect  contumacious,  conmiitted 
in  the  presence  of  the  court,  is  pimishable  without  regard 
to  whether  it  actually  obstructs  justice.  But  you  cannot 
bring  a  publication  outside  of  court  within  the  terms  of 
the  statute  on  the  theory  that  its  communication  to  the 
court  or  jmy  does  away  with  any  other  physical  or  topo- 
graphical nearness  required  by  the  statute,  and  at  the 
same  time  dispense  with  the  essential  requirement  that 
it  should  actually  be  brought  to  the  attention  of  the  court 
or  jury  in  such  manner  as  to  interfere  with  or  obstruct 
their  deliberations. 

The  contempt  proceeding  was  not  instituted,  nor  were 
the  sentences  imposed,  for  any  purpose  authorized  by  §  1 
of  the  Act  of  1831,  but  for  the  pimishment  of  past  offenses 
punishable  only  by  indictment  xmder  §  2.  Marshall  v. 
Gordon,  243  U.  S.  521,  540,  542. 

On  the  strict  view  of  this  power  in  England  and  its 
common-law  limitations:  McLeod  v.  St.  Avbyn,  [1899] 
A.  C.  549;  2  Bac.  Abr.,  7th  ed.,  p.  399;  3  Encyc.  of  Laws 
of  England,  p.  500,  "CJontempt  of  CJourt;"  In  re  Clements, 
[1876]  46  L.  J.  Ch.  375,  385;  Hunt  v.  Clarke,  [1899],  37 
W.  R.  724,  725. 

The  alleged  incitement  to  disregard  the  court's  order 
stands  on  the  same  ground  as  if  it  were  made  orally  in  a 
speech  away  from  the  presence  of  the  court.  Such  incite- 
ment is  not  the  misbehavior  in  court  or  near  thereto  that 
the  statute  deals  with.  The  word  ''misbehavior"  gener- 
ally, and  especially  as  used  in  the  Act  of  1831,  connotes 
action  or  deportment  in  respect  to  the  presence  of  another, 
and  implies  such  presence.    The  actual  resistance  or  ob- 
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struction  to  the  execution  of  any  writ  or  order  of  the 
court,  committed  out  of  the  presence  of  the  court,  is 
pimidiable  by  indictment  under  §  2  of  the  Act  of  1831. 
HiUmon  v.  Mviual  Life  Insurance  Co.,  79  Fed.  Rep.  749; 
United  States  v.  CarroU,  147  Fed.  Rep.  947. 

The  Court  of  Appeals  erred  in  holding  that  it  was  im- 
material whether  the  record  showed  error  as  to  the  second 
and  third  counts.  Gompers  v.  Bucks  Stove  &  Range  Co., 
221  U.  S.  440;  Claassen  v.  United  States,  142  U.  S.  140,  dis- 
tinguished. 

Mr.  WiUiam  L.  Day  and  Mr.  AssistarU  Attorney  General 
Fitts  for  the  United  States: 

Error  wiU  not  lie  to  review  a  judgment  of  the  Circuit 
Court  of  Appeals  in  a  contempt  proceeding. 

Parties  have  a  constitutional  right  to  have  their  causes 
tried  fairly  by  an  impartial  court  uninfluenced  by  new&- 
pap^  dictation  or  popular  clamor.  The  courts  below 
applied  the  law  of  contempt  as  it  is  administered  in  sub- 
stantially all  the  state  jiuisdictions,  as  it  always  was  and 
is  now  at  common  law,  {Patterson  v.  Colorado,  205  U.  S. 
464,  462;  Bishop's  New  Criminal  Law,  §§  269,  260,  261; 
'  Bailey,  Habeas  Corpus,  c.  7;  Oswald,  Contempt,  pp.  91, 
92,  97;  Rapalje  on  Contempt,  §  66;  9  Cyc.  20),  and  as  it 
is  now  in  England,  and  as  it  was  in  the  federal  jurisdic- 
tion prior  to  1831  (HoUingsworth  v.  Zhiane,  Fed.  Cas.,  No. 
6616;  United  States  v.  Hudson,  7  Cranch,  32).  See  Lord 
Chancellor  Hardwicke  in  2  Atkyns,  471.  Likewise,  2 
Vesey,  620;  1  P.  Wms.  675;  4  Blackstone  Com.  282;  2 
Hawkins,  Pleas  of  the  Crown,  230;  29  Am.  Law  Reg.  82. 

The  language  employed  need  not  have  brought  the 
court  into  disfavor  or  endangered  proper  respect,  or  actu- 
ally embarrassed  or  impeded  the  progress  of  the  proceed- 
ings or  the  administration  of  justice  therein,  if  it  was  of  a 
character  calculated  to  produce  such  effects,  in  a  case 
pending. 
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The  Act  of  1831  was  adopted  by  Virginia  and  by  Ohio 
soon  after  its  passage,  and  in  both  States  recdved  the 
same  construction  as  was  given  it  by  the  courts  below. 
Carter  v.  CommonweaUhf  96  Virginia,  791 ;  Myers  v.  State, 
46  Ohio  St.  473;  Sieube  v.  State,  3  Ohio  Cr.  Ct.  383;  2 
0.  C.  D.  216. 

The  statute,  as  its  title  indicates,  is  declaratory  of  the 
common  law.  It  did  not  change  the  procedure,  nor  did  it 
change  the  class- of  things  punishable  as  contempts  at 
common  law.  Cuyler  v.  Atkmtic  &  N.  C.  R.  Co.,  131  Fed. 
Rep.  95,  97. 

A  statute  should  not  be  held  to  limit  powers  inherently 
possessed  by  courts  and  necessary  to  their  protection, 
unless  such  an  intention  is  clearly  and  explicitly  stated. 

The  tendency  of  the  publication  or  act  to  interfere 
with  the  administration  of  the  law  is  enough.  Patterson 
V.  Colorado,  205  U.  S.  454,  463;  /n  re  Independent  Pub- 
lishing Co.,  240  Fed.  Rep.  849;  United  States  v.  Providence 
Tribune  Co.,  241  Fed.  Rep.  524;  Gorham  Mfg.  Co.  v. 
Emery-Bird'Thayer  Dry  Goods  Co.,  92  Fed.  Rep.  774. 
It  has  never  been  held,  except  for  the  language  of  Justice 
Baldwin  in  In  re  Poulson,  Fed.  Cas.,  No.  11350,  that  the 
statute  was  intended  as  a  limitation  upon  the  inherent  x 
power  of  a  federal  court  to  punish  as  contemptuous  the 
publication  of  offensive  news  articles  during  the  pend*^ 
ency  of  the  litigation.  Cuyler  v.  AUanlic  &  N.  C.  R.  Co., 
supra,  merely  follows  that  case,  and  what  was  said  on  this 
subject  in  In  re  May,  1  Fed.  Rep.  737,  742,  and  Morse  v. 
Montana  Ore  Purchasing  Co.,  105  Fed.  Rep.  337,  is  dictum. 

The  statute  is  too  plain  to  permit  resort  to  its  l^isla- 
tive  history.  But,  if  this  were  otherwise,  a  careful  exam- 
ination, as  shown  by  the  opinion  of  the  District  Court 
in  the  present  case,  serves  rather  to  prove  a  purpose  not 
to  exempt  any  class  of  persons  than  a  purpose  to  estab- 
lish the  immunity  claimed.  See  Carter  v.  CommonweaUh, 
supra.    The  act  followed  proceedings  taken  in  Congrees 
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against  Judge  Peck  because  he  had  mflicted  punishment 
for  a  publication  made  after  the  case  to  which  it  referred 
had  terminated.  The  views  expressed  in  the  Paulson  Case 
are  based  on  a  misunderstanding  of  the  controversy 
thus  engendered,  and  are  wholly  unsotmd — as  to  which 
see:  1  Kent  Com.,  301,  note;  Stc^  v.  Galloway ,  5  Cold. 
(Tenn.)  326,  330;  Myers  v.  State,  supra. 

Comparison  of  this  act  with  the  earlier  one  of  Pennsyl- 
vania demonstrates  that  Congress,  while  in  part  it  adopted 
the  substance  and  phraseology  of  the  state  law,  took  pains 
to  eliminate  the  express  provision  granting  immunity  to 
publications  out  of  court  and  added  the  new  provision  for 
punishing  misbehavior  beyond  the  presence  of  the  court, 
yet  ''so  near  thereto  as  to  obstruct  the  administration  of 
justice,"  thus  evincing  a  clear  intent  not  to  give  inununity 
to  newspapers. 

The  tendency  of  the  act  complained  of  to  affect  a  pend- 
ing cause  is  the  test  under  this  statute.  Aside  from  the 
Povlson  Case,  and  dicta  in  the  Morse  and  May  Cases, 
supra,  Ex  parte  Schvlenburg,  25  Fed.  Rep.  211,  and  Ex 
parte  Robinson,  19  Wall.  505,  this  proposition  is  sustained 
in  principle  by  all  the  decisions.  Savin,  Petitioner,  131 
U.  S.  267;  Sharon  v.  Hia,  24  Fed.  Rep.  726;  Cuddy,  Pe- 
titioner, 131  U.  S.  280;  McCavUy's  Case,  25  App.  D.  C. 
404;  198  U.  S.  582,  586;  United  SUOes  v.  Anmymous,  21 
Fed.  Rep.  761;  In  re  Brule,  71  Fed.  Rep.  943;  Ex  parte 
McLeod,  120  Fed.  Rep.  130;  United  States  v.  CarroU, 
147  Fed.  Rep.  947;  United  States  v.  Zavelo,  177  Fed.  Rep. 
536;  Kirk  v.  United  States,  192  Fed.  Rep.  273;  In  re 
Steiner,  195  Fed.  Rep.  299,  303;  United  States  v.  Huff, 
206  Fed.  Rep.  700;  O'Neal  v.  United  States,  190  U.  S.  36. 

The  question  as  to  press  conunents  is  answered  by  the 
state  courts  in  Myers  v.  State,  supra;.  Tate  v.  State,  132 
Tennessee,  131;  People  v.  Wilson,  64  Illinois,  195,  211; 
Telegram  Newspaper  Co.  v.  CommonweaUh,  172  Massa- 
chusetts, 294;  and  State  v.  Howell,  80  Connecticut^  668. 
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The  essence  of  the  offense  is  conduct  reasonably  calcu- 
lated to  produce  an  atmosphere  of  prejudice  where  the 
pending  case  is  being  tried.  State  v.  HazeUine,  82  Wash* 
ington,  81.  The  liberty  of  the  press  does  not  permit  pub- 
lications respecting  pending  causes  which  are  reasonably 
calculated  to  interfere  with  the  due  administration  of 
justice.  State  v.  MarriU,  16  Arkansas,  384;  People  v.  News- 
Times  Publishing  Co.,  35  Colorado,  253;  205  U.  S-  454; 
McDaugaU  v.  Sheridan,  23  Idaho,  191 ;  Stale  v.  Shepherd, 
177  Missouri,  205;  State  v.  Rosewaier,  60  Nebraska,  438; 
Burdett  v.  CommamveaUh,  103  Virginia,  838;  Stale  v. 
HazeUine,  supra. 

United  States  v.  Huff,  and  United  States  v.  Anonymous, 
supra,  discuss  the  relation  to  this  question  of  the  federal 
act.  There  is  no  reason  why  federal  courts  should  not 
apply  this  statute  as  state  courts  apply  local  statutes  of 
similar  import. 

Mr.  Chief  Justicb  WmTE  delivered  the  opinion  of 
the  court. 

This  case  is  before  us  on  error  to  review  the  action  of 
the  court  below  affirming  a  judgment  of  the  trial  court 
holding  the  defendants  guilty  of  a  sxmunaiy  contempt 
and  imposing  a  fine  upon  them  both.  There  is  also  pend- 
ing an  application  for  certiorari  made  upon  the  assump- 
tion that  if  jurisdiction  on  error  was  wanting  the  case 
involved  questions  of  such  importance  as  to  justify  our 
interposition. 

We  are  of  opinion  that  a  motion  to  dismiss  the  writ 
of  error  must  prevail  since  it  is  settled  that  ^  conviction 
for  a  criminal,  although  summaiy,  contempt  is  for  the 
purposes  of  our  reviewing  power  a  matter  of  criminal  law 
not  within  our  jurisdiction  on  error.  Cory  Manufacturing 
Co.  V.  Acme  Flexible  Clasp  Co.,  187  U.  S.  427,  428;  O'Neal 
V.  United  States,  190  U.  S.  36,  38;  Bessette  v.  W.  B.  Conkey 
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Co.,  194  U.  S.  324, 336;  In  re  Merchavis'  Stock  &  Grain  Co., 
223  U.  S.  639;  Gompera  v.  United  States,  233  U.  S.  604, 606. 
But  this  does  not  relieve  us  from  the  duty  of  exerting 
jurisdiction,  as  we  are  of  opinion  that  the  case  calls  for 
the  exertion  of  the  discretionary  power  with  which  we 
are  vested.  The  writ  of  certiorari  is  therefore  granted, 
and  we  proceed  to  examine  and  dispose  of  the  case  to  the 
extent  rendered  necessary  by  that  conclusion. 

The  case  is  this.  The  Toledo  Railways  and  light  Com- 
pany in  1913  controlled  and  operated  practically  all  the 
street  railways  in  Toledo.  The  franchises  under  which  it 
did  so,  however,  it  was  generaUy  considered,  expired  on 
the  27th  of  March,  1914.  In  anticipation  of  this  fact, 
n^otiations  as  to  the  terms  upon  which  they  should  be 
renewed  were  broached  between  the  city  and  the  company, 
and  pronounced  differences  were  manifested.  This  gave 
rise  to  public  agitation  and  discussion  over  the  question 
which  had  become  acute  in  November,  1913.  In  that 
'  month,  evidently  in  order  to  enable  the  city  to  secure 
from  the  company  such  terms  of  agreement  as  it  might 
impose,  an  ordinance  was  passed,  without  giving  any 
new  franchise  or  in  terms  making  any  new  contract 
with  the  company,  providing  that  after  the  27th  of 
March,  1914,  the  assumed  day  of  the  expiration  of 
the  franchises,  three-cent  fares  should  be  charged  from 
day  to  day.  Complaint,  allegmg  the  injustice  of  this 
provision  and  the  wrong  which  the  railroad  asserted 
would  be  produced  by  giving  it  effect,  increased  the 
agitation. 

In  January,  1914,  creditors  of  the  company  filed  in  the 
District  Court  of  the  United  States  their  biU  against  the 
company  to  enjoin  it  from  obeying  the  ordinance  on  the 
ground  that  to  do  so  would  confiscate  the  property  which 
they  held  in  the  company  and  would  destroy  the  franchises 
which  the  company  enjoyed  and  which,  it  was  asserted, 
only  expired  in  the  following  October.    On  March  24th 
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the  creditors  filed  a  supplemental  bill  making  the  dty  a 
party  to  the  suit  and  asking  preliminary  and  permanent 
injunctions  against  the  city.  On  the  same  day,  the  com- 
pany also,  filed  its  bill  against  the  city  seeking  to  restrain 
the  enforcement  of  the  ordinance  both  by  preliminary 
and  final  injimctions. 

At  this  juncture  and  before  action  had  been  taken 
by  the  court,  The  Toledo  News-Bee,  a  daily  paper,  pub- 
lished in  Toledo  by  The  Toledo  Newspaper  CJompany,  be- 
gan publications  adverse  to  the  rights  asserted  against 
the  city  by  the  creditors  and  the  railway  company  and  in 
no  xmcertain  terms  avouched  the  right  of  the  city  to  have 
enacted  the  ordinance  which  the  suits  assailed  and 
challenged  the  right  of  the  court  to  grant  the  relief 
prayed.  On  March  30th  the  court,  after  hearing  on  the 
applications  for  preliminary  injunctions,  denied  them  on 
the  ground  that  the  assailed  ordinance  was  not  self-en- 
forcing, that  it  required  an  application  of  judicial  power 
to  put  it  into  effect  and  that  it  would  be  time  enough 
when  the  city  invoked  such  relief  by  such  power  to  assert 
by  way  of  defense  the  matters  which  were  made  the  basis 
of  the  prayer  for  aflSrmative  relief  in  the  pending  con- 
troversies. 

In  September  following,  imder  a  new  prayer,  the  court 
reconsidered  its  action  and  awarded  the  preliminary 
injunction  prayed  on  the  ground  that  as  the  city  had  in 
the  meanwhile  treated  the  ordinance  as  enf orcible  without 
resort  to  judicial  process  and  was  acting  against  the 
company  and  the  creditors  and  their  alleged  rights  on 
that  assumption,  the  duty  was  cast  upon  the  court  of 
protecting  such  rights  pending  the  decision  of  the  causes. 
In  the  meanwhile,  however,  the  agitation  over  the  ques- 
tions which  the  suits  involved  had  imremittingly  contin- 
ued and  was  beyond  doubt  fanned  by  continuous  pub- 
lications on  the  subject  in  the  stated  newspaper  into  a 
more  exaggerated — ^not   to  use  a  stronger  word — and 
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vociferous  expression  which  ^oabraced  the  whole  field; 
that  is,  not  only  the  relative  rights  of  the  city  and  the 
corporation,  but  also,  at  least  by  indirection,  the  duty 
and  power  of  the  court  and  its  right  to  afford  any  reUef 
in  the  matters  before  it. 

Immediately  preceding  the  action  of  the  court  taken 
on  September  12th  granting  the  preliminary  injimction, 
and  while  that  subject  was  before  it  for  consideration, 
an  attachment  for  contempt  was  issued  against  one 
Quinlivan  for  words  spoken  by  him  at  a  meeting  of  a 
labor  imion  concerning  the  coini;  and  the  matter  which 
it  was  then  engaged  in  considering.  And  a  few  days 
following,  on  September  15th,  a  similar  process  was 
issued  against  the  managing  editor  of  the  Toledo  News- 
Bee  for  publications  written  by  him  in  the  paper 
concerning  the  action  of  the  court  in  the  Quinlivan 
case. 

On  September  29th  following,  the  court  directed  the 
district  attorney  to  present  an  information  for  contempt 
against  the  newspaper  company  and  its  editor  for  the 
publications  which  had  been  made  concerning  the  con- 
troversy, and  on  October  28tb,  giving  effect  to  this  order, 
an  information  was  filed  charging  the  newspaper  com- 
pany and  the  editor  with  contempt.  The  charges  were 
stated  in  three  coxmts.  The  first  embraced  matters 
published  during  the  pendency  of  the  suit  from  the  time, 
March  24th,  when  the  action  was  taken  to  make  the  city 
a  party  and  the  respective  preliminary  injimctions  were 
prayed,  up  to  and  including  the  time  when  the  ultimate 
action  of  Uie  court  on  the  subject  in  September  was  taken. 
The  two  other  counts  related,  the  one  to  publications 
made  at  the  time  of  aod  concermng  the  attachment  for 
contempt  against  Quinlivan,  and  the  other  to  publications 
concerning  the  attachment  against  the  managing  editor. 
The  defendants  demurred  on  the  ground  that  the  infor- 
mation stated  no  act  within  the  power  of  the  court  to 
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punish  for  contempt,  and,  on  the  overruling  of  the  de- 
murrer, they  answered,  not  disputing  the  publications 
charged,  but  challenging  the  innuendoes  by  which  in  the 
information  they  were  interpreted  and  reiterating  the 
denial  of  all  power  in  the  court  to  punish. 

Coming  to  dispose  of  the  information,  the  court  found 
both  of  the  defendants  guilty  under  all  the  counts  and 
imposed  upon  both  a  punishment  by  way  of  fine.  The 
court  sustained  its  authority  to  so  act  by  an  elaborate 
opinion  which,  after  stating  the  evidentiary  facts — ^the 
publications  and  their  environment — ,  drew  from  them 
ultimate  conclusions  of  fact  and  held  that  from  such  con- 
clusions it  clearly  resulted  that  the  publications  com- 
plained of  constituted  a  contempt  within  the  power  of 
the  court  to  punish,  because,  by  their  terms,  they  mani- 
festly tended  to  interfere  with  and  obstruct  the  court  hi 
the  discharge  of  its  duty  in  a  matter  pending  before  it. 
Condensing  for  the  sake  of  brevity  and  looking  at  the 
substance  of  things,  these  conclusions  of  the  court  em- 
braced four  grounds:  (a)  Because,  leaving  aside  the  at* 
tempted  ridicule,  not  to  say  vituperation,  concerning  the 
court  which  was  expressly  or  impliedly  contained  in  the 
publications,  their  manifest  purpose  was  to  create  the 
impression  on  the  mind  of  tlie  court  that  it  could  not 
decide  in  the  matter  before  it  in  any  but  the  one  way  with- 
out giving  rise  to  such  a  state  of  suspicion  as  to  the  int%- 
rity  or  fairness  of  its  purpose  and  motives  as  might  en- 
gender a  shrinking  from  so  doing,  (b)  Because  the  pub- 
hcations  directly  tended  to  incite  to  such  a  condition  of 
the  public  mind  as  would  leave  no  room  for  doubt  that  if 
the  court,  acting  according  to  its  convictions,  awarded 
relief,  it  would  be  subject  to  such  odium  and  hatred  as  to 
restrain  it  from  doing  so.  (c)  Because  the  publications 
also  obviously  were  intended  to  produce  the  impression 
that  any  order  which  might  be  rendered  by  the  court  ui 
the  discharge  of  its  duty,  if  not  in  accord  with  the  con- 


TOLEDO  NEWSPAPER  CO.  t.  UNITED  STATES.    415 
402.  Opinion  oi  the  Court. 

oeptions  which  the  publications  were  sustaining,  would 
be  disregarded  and  cause  a  shrinking  from  perf onning 
duty  to  avoid  the  turmoil  and  violence  which  the  publi- 
cations, it  may  be  only  by  covert  insinuation,  but  none* 
the  less  assuredly,  invited.  And  (d)  because  the  publica- 
tions were  of  a  character,  not  merely  because  of  their 
intemperance  but  because  of  their  general  tendency,  to 
produce  in  the  popular  mind  a  condition  which  would 
give  rise  to  a  purpose  in  practice  to  refuse  to  respect  any 
order  which  tiie  court  might  render  if  it  conflicted  with 
the  supposed  rights  of  the  city  espoused  by  the  publica- 
tions.   220  Fed.  Rep.  458. 

The  affirmance  by  the  court  below  of  the  action  of  the 
trial  cowrt  thus  stated,  is  the  matter  now  before  us  for 
review.  That  court,  not  asserting  the  right  or  attempting 
to  exert  the  power  to  review  the  merely  evidentiary  facts 
found  by  the  trial  coiut,  but  accepting  them,  in  express 
terms  sanctioned  the  inferences  of  ultimate  fact  drawn 
from  them  by  the  trial  court.  The  court  said:  "The 
publications  had  reference  to  pending  judicial  action,  and 
there  is  a  finding  of  fact  ('as  alleged  in  the  information') 
that  they  tended  and  were  intended  to  provoke  public 
resistance  to  an  injunctional  order,  if  one  should  be  made, 
and  there  is  a  finding  that  they  constituted  an  attempt  to 
intimidate, — at  least  'unduly  to  influence, — ^the  district 
judge  with  reference  to  his  decision  in  the  matter  pending 
before  him.  That  each  of  these  findings  is  supported  by 
competent  evidence  and  for  that  reason  binding  upon 
this  coxxrt  is  too  clear  for  dispute;  but  we  may  rightly  go 
fmther  and  say  that  it  is  difficult  to  see  how  any  other 
findings  could  have  been  made."  This  view,  however,  was 
restricted  to  the  matters  embraced  by  the  first  coimt, 
since  it  was  decided  that  it  was  irrelevant  to  consider 
whether  the  same  view  would  obtain  as  to  the  subject- 
matters  of  the  second  and  third  counts  because  it  was 
held  that  in  any  event  the  finding  of  guilt  under  the  first 
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count  was  adequate  to  justify  the  penalty  imposed,  thus 
rendering  a  consideration  of  the  other  two  counts  mi- 
necessary.    237  Fed.  Rep.  986. 

Under  the  case  and  the  action  of  the  courts  below 
concerning  it,  nothing  further  woiild  seem  to  be  required 
to  establish  the  correctness  of  that  action,  since  no  other 
course,  imder  the  statement,  is  possible  compatibly  with 
the  sacred  obligation  of  courts  to  preserve  their  right  to 
discharge  their  duties  firee  from  unlawful  and  unworthy 
influences  and,  in  doing  so,  if  need  be,  to  clear  from  the 
pathway  leading  to  the  performance  of  this  great  duty  all 
unwarranted  attempts  to  pervert,  obstruct  or  distort 
judgment.  Nevertheless,  in  view  of  the  gravity  of  the 
subject,  we  proceed  to  consider  and  dispose  of  the  elab- 
orate arguments  pressed  to  the  contrary.  They  are  all 
embraced  by  the  three  following  propositions:  fibrst,  that 
there  was  a  total  want  of  power  in  the  court  to  treat  the 
matters  charged  in  the  information  as  a  contempt  and 
punish  it  accordingly,  as  a  result  of  the  provisions  of  §  268 
of  the  Judicial  Code  (embodying  the  text  of  the  Act  of 
March  2,  1831,  4  Stat.  487);  second,  that,  irrespective  of 
the  prohibitions  of  that  act,  there  was  a  want  of  power  to 
abridge  the  freedom  of  the  press  by  punishing  as  for  a 
summary  contempt  comments  made  by  a  newspaper  upon 
matters  of  public  concern;  and  third,  that,  whatever  be 
the  view  of  the  two  former  propositions,  as  there  was  an 
entire  absence  of  proof  sustaining  the  ultimate  inferences 
of  fact  upon  which  the  court  based  its  conclusion,  such 
conclusion  was  wholly  erroneous  as  a  matter  of  law. 
We  dispose  of  these  propositions  under  separate  headings. 

1.  Section  268  of  the  Judicial  Code  and  its  forerunner, 
the  Act  of  18S1. 

It  is  essential  to  recall  the  situation  existing  at  the 
time  of  the  adoption  of  the  Act  of  1831  in  order  to  eluci- 
date its  provisions.  In  Marshall  v.  Gordon,  243  U.  S.  521, 
the  power  of  Congress  to  summarily  punish  for  contempt 
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came  under  consideration  and  it  was  there  pointed  out 
that  the  enlarged  legislative  power  on  that  subject  which 
prevailed  in  England  prior  to  the  separation,  whether 
based  upon  the  commingling  of  le^slative  and  judicial 
authority  or  upon  any  other  cause,  was  necessarily  in 
this  country  greatly  restricted  and  changed  by  the  effect 
of  the  adoption  of  the  Constitution  and  the  operation  of 
the  division  of  powers  and  the  guarantees  and  limitations 
which  that  instrument  embodied.  Considering  this 
condition  in  the  light  of  the  colonial  legislation  on  the 
subject  and  the  presaous  state  constitutions,  it  was 
pointed  out  that  it  had  come  to  be  established,  either  by 
express  constitutional  or  legislative  provisions  or  by 
inevitable  implications  resting  upon  the  very  existence 
of  government,  that,  while  the  limitations  as  to  mode  of 
accusation  of  crime  and  methods  of  trial  had  fundamen- 
tally changed  the  situation  which  had  previously  existed, 
such  change  had  not  deprived  the  legislative  power  of 
the  right,  irrespective  of  its  authority  by  legislation  to 
provide  for  the  trial  and  pimishment  of  criminal  acts,  in 
addition  to  simunarily  deal  by  way  of  contempt  proceed- 
ings with  wrongful  acts  obstructing  the  legislative  power 
in  the  performance  of  its  duty.  This  authority,  it  was 
held,  was  but  an  incident  of  the  powers  conferred,  and, 
indeed,  that  its  exertion  in  ultimate  analysis  was  a  means 
of  securing  the  effective  operation  of  the  constitutional 
imitations  as  to  mode  of  accusation  and  methods  of  trial. 
It  was  pointed  out  that  the  authority  thus  recognized 
automatically  inhered  in  the  government  created  by  the 
Constitution,  was  sanctioned  by  a  long  line  of  judicial 
decisions  and  by  state  and  federal  practice,  although 
the  legislative  power,  doubtless  as  a  mere  consequence  of 
a  reminiscence  of  what  had  gone  before,  and  momentarily 
forgetful  of  the  limitations  resulting  from  the  Constitution, 
had  sometimes  exerted  authority  in  excess  of  that  which 
it  was  decided  was  really  possessed. 
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While  the  Marshall  Case  concerned  the  exercise  of 
legislative  power  to  deal  with  contempt,  the  fundamental 
principles  which  its  solution  involved  are  here  applicable, 
to  the  extent  that  they  may  not  be  inapposite  because 
of  the  distinction  between  legislative  and  judicial  power. 
Indeed  the  identity  of  the  constitutional  principles 
applicable  to  the  two  cases,  subject  to  the  differences 
referred  to  was  pointed  out  on  pages  542  and  543,  where 
it  was  said:  "So  also  when  the  difference  between  the 
judicial  and  legislative  powers  are  considered  and  the 
divergent  elements  which  in  the  nature  of  things  enter 
into  the  determination  of  what  is  self-preservation  in 
the  two  cases,  the  same  result  is  established  by  the  statu- 
tory provisions  dealing  with  the  judicial  authority  to 
summarily  punish  for  contempt,  that  is,  without  re- 
sorting to  the  modes  of  trial  required  by  constitu- 
tional limitations  or  otherwise  for  substantive  offenses 
under  the  criminal  law.  Act  of  March  2,  1831,  4  Stat. 
487." 

The  pertinent  provision  of  §  268  of  the  Judicial  Code 
is  as  follows:  "The  said  courts  [United  States  courts] 
shall  have  power  ...  to  pimish,  by  fine  or  im- 
prisonment, at  the  discretion  of  the  court,  contempts  of 
their  authority:  Provided,  That  such  power  to  punish 
for  contempts  shall  not  be  construed  to  extend  to  any 
cases  except  the  misbehavior  of  any  person  in  their  pres- 
ence, or  so  near  thereto  as  to  obstruct  the  administration 
of  justice    .    .    ." 

Clarified  by  the  matters  expoxmded  and  the  ruling 
made  in  the  Marshall  Case,  there  can  be  no  doubt  that 
the  provision  conferred  no  power  not  already  granted 
and  imposed  no  limitations  not  already  existing.  In  other 
words,  it  served  but  to  plainly  mark  the  boundaries  of 
the  existing  authority  resulting  from  and  controlled  by 
the  grants  which  the  Constitution  made  and  the  limita- 
tions which  it  imposed.    And  this  is  not  at  all  modified 
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by  conceding  that  the  provision  was  intended  to  prevent 
the  danger,  by  reminiscence  of  what  had  gone  before,  of 
attempts  to  exercise  a  power  not  possessed  which,  as 
pointed  out  in  the  MarshaU  CoMj  had  been  sometimes 
done  in  the  exercise  of  legislative  power.  The  provision 
therefore,  conformably  to  the  whole  history  of  the  co\m- 
try,  not  minimizing  the  constitutional  limitations  nor 
restricting  or  qualifying  the  powers  granted,  by  necessary 
implication  recognized  and  sanctioned  the  existence  of 
the  right  of  self-preservation,  that  is,  the  power  to  re- 
strain acts  tending  to  obstruct  and  prevent  the  untram- 
meled  and  imprejudiced  exercise  of  the  judicial  power 
given  by  summarily  treating  such  acts  as  a  contempt  and 
pimishing  accordingly.  The  test,  therefore,  is  the  char- 
acter of  the  act  done  and  its  direct  tendency  to  prevent 
and  obstruct  the  discharge  of  judicial  duty, — a  conclusion 
which  necessarily  sustains  the  view  of  the  statute  taken 
by  the  comets  below  and  brings  us  to  the  second  question, 
which  is: 

2.  The  asserted  inapplicability  of  the  statute  under  the 
a^ssumption  that  the  publicatians  complained  of  related  to  a 
matter  of  public  concern  and  were  safeguarded  from  being 
made  the  ba^  of  contempt  proceedings  hy  the  assuredly 
secured  freedom  of  the  press. 

We  might  well  pass  the  proposition  by  because  to  state 
it  is  to  answer  it,  since  it  involves  in  its  very  statement 
the  contention  that  the  freedom  of  the  press  is  the  freedom 
to  do  wrong  with  impunity  and  implies  the  right  to  frus- 
trate and  defeat  the  discharge  of  those  governmental 
duties  upon  the  performance  of  which  the  freedom  of  all, 
including  that  of  the  press,  depends.  The  safeguarding 
and  fructification  of  free  and  constitutional  institutions  is 
the  very  basis  and  mainstay  upon  which  the  freedom  of 
the  press  rests,  and  that  freedom,  therefore,  does  not  and 
cannot  be  held  to  include  the  right  virtually  to  destroy 
such  institutions.    It  suffices  to  say  that,  however  com- 


420  OCTOBER  TERM,  1917. 

Opimon  of  the  Ckxirt.  247  U.  S. 

plete  is  the  right  of  the  press  to  state  public  things  and 
discuss  them,  that  right,  as  every  other  right  enjoyed  in 
human  society,  is  subject  to  the  restraints  which  separate 
right  from  wrong-doing. 

The  contention  so  earnestly  pressed,  that  the  express 
provision,  found  in  a  statute  enacted  in  Pennsylvania  in 
1809,  following  impeachment  proceedings  against  certain 
judges  of  that  State  and  dealing  with  the  extent  of  the 
power  to  base  a  contempt  proceeding  upon  a  newspaper 
publication,  should  be  by  implication  read  into  the  Act 
of  1831  and  by  filtration  impUed  in  §  268,  Judicial  Code, 
we  think  is  answered  by  its  mere  statement,  since,  if  it 
be  conceded  for  argument's  sake  only  that  the  provision  in 
the  Pennsylvania  statute  rehed  upon  had  the  significance 
now  attributed  to  it  and  that  the  Pennsylvania  statute 
was  the  model  of  the  Act  of  1831,  the  omission  from  that 
act  of  the  provision  referred  to  as  it  existed  in  the  Penn- 
sylvania law  is  the  strongest  possible  evidence  of  the 
purpose  not  to  enact  such  provision.  And  thus  we  come 
to  the  third  and  final  subject,  which  is: 

3.  The  contention  that  there  tvas  no  evidence  whatever  to 
justify  aitributing  to  the  pvblicationa  the  consequence  of 
obstruction  and  ther^are  no  legal  ba^  for  the  conclusion  of 
gutU  and  resulting  right  to  impose  penalties. 

It  is  to  be  observed  that  our  power  in  disposing  of  this 
objection  is  not  to  test  divergent  contentions  as  to  the 
weight  of  the  evidence  but  simply  to  consider  the  legal 
question  whether  the  evidentiary  facts  foimd  had  any 
reasonable  tendency  to  sustain  the  general  conclusions  of 
fact  based  upon  them  by  the  courts  below.  Considering 
the  subject  in  this  aspect,  again  we  are  constrained  to 
say  that  the  contention  on  the  face  of  the  record  is  too 
plainly  devoid  of  merit  to  require  any  detailed  review. 
Indeed,  we  are  of  opinion  that  the  court  below  was  right 
in  saying  concerning  the  ultimate  conclusions  of  fact 
upon  which  its  action  was  based  that  it  was  ^'difficult 
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to  see  how  any  other  findings  could  have  been  made/' 
True^  it  is  urged  that,  although  the  matters  which  were 
made  the  basis  of  the  fibndings  were  published  at  the  place 
where  the  proceedings  were  pending  and  imder  the  cir- 
cumstances which  we  have  stated  in  a  daily  paper  having 
large  circulation,  as  it  was  not  shown  that  they  had  been 
seen  by  the  presiding  judge  or  had  been  circulated  in  the 
court  room,  they  did  and  could  form  no  basis  for  an  in- 
ference of  guilt.  But  the  situation  is  controlled  by  the 
reasonable  tendencies  of  the  acts  done  and  not  by  extreme 
and  substantially  impossible  assumptions  on  the  subject. 
Again,  it  is  said  there  is  no  proof  that  the  mind  of  the 
judge  was  influenced  or  his  purpose  to  do  his  duty  ob- 
structed or  restrained  by  the  publications  and,  therefore, 
there  was  no  proof  tending  to  show  the  wrong  complained 
of.  But  here  again  not  the  influence  upon  the  mind  of 
the  particular  judge  is  the  criterion  but  the  reasonable 
tendency  of  the  acts  done  to  influence  or  bring  about  the 
baleful  result  is  the  test.  In  other  words,  having  regard 
to  the  powers  conferred,  to  the  protection  of  society,  to 
the  honest  and  fab  administration  of  justice  and  to  the 
evil  to  come  from  its  obstruction,  the  wrong  depends  upon 
the  tendency  of  the  acts  to  accomplish  this  result  with- 
out reference  to  the  consideration  of  how  far  they  may 
have  been  without  influence  in  a  particular  case.  The 
wrongdoer  may  not  be  heard  to  try  the  power  of  the 
judge  to  resist  acts  of  obstruction  and  wrongdoing  by 
him  committed  as  a  prelude  to  trial  and  punishment 
for  his  wrongful  acts. 

This  disposes  of  the  case,  for  although  the  coxui;  below, 
we  think  mistakenly,  considered  that  it  was  not  imder 
the  duty  to  determine  how  far  the  facts  sustained  the 
charges  under  counts  2  and  3  because  the  conviction 
might  be  referred  wholly  to  the  first  coimt  (Gompers  v. 
Bucks  Stove  &  Range  Co.,  221  U.  S.  418,  440),  we 
are  of  opinion,  after  examining  the  facts  as  to  both  of 
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those  counts,  that  they  also  sustain  the  conviction  within 
the  principles  which  we  have  just  previously  stated. 

•  Affirmed. 

Mr.  Justice  Day  and  Mr.  Justice  Clarke  took  no 
part  in  the  decision  of  this  cause. 

Mr.  Justice  Holbceb,  dissenting. 

One  of  the  usual  controversies  between  a  street  railroad 
and  the  city  that  it  served  had  been  going  on  for  years 
and  had  culminated  in  an  ordinance  establishing  three 
cent  fares  that  was  to  go  into  effect  on  March  28th,  1914. 
In  January  of  that  year  the  people  who  were  operating 
the  road  began  a  suit  for  an  injunction  on  the  ground  that 
the  ordinance  was  confiscatory.  The  plaintiffs  in  error, 
a  newspaper  and  its  editor,  had  long  been  on  the  popular 
side  and  had  furnished  news  and  comment  to  sustain  it; 
and  when,  on  March  24,  a  motion  was  made  for  a  tempo- 
rary injunction  in  the  suit,  they  published  a  cartoon  rep- 
resenting the  road  as  a  moribund  man  in  bed  with  its 
friends  at  the  bedside  and  one  of  them  saying  ''Guess 
we'd  better  call  in  Doc  Killits."  Thereafter  pending  the 
controversy  they  published  news,  comment  and  cartoons 
as  before.  The  injimction  was  issued  on  September  12. 
The  Judge  (KiUits)  who  was  referred  to  took  no  steps 
imtil  September  29,  when  he  directed  an  information  to 
be  filed  covering  publications  from  March  24  through 
September  17.  This  was  done  on  October  28.  In  De- 
cember the  case  was  tried  summarily  without  a  jury  by 
the  judge  who  thought  his  authority  contemned,  and 
in  the  following  year  he  imposed  a  considerable  fine. 
The  question  is  whether  he  acted  within  his  powers  under 
the  statutes  of  the  United  States. 

The  statute  in  force  at  the  time  of  the  alleged  contempts 
confined  the  power  of  Courts  in  cases  of  this  sort  to  where 
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there  had  been  '^  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice."    §  268,  Jud.  Code,  Act  of  March  3, 
1911,  c.  231,  36  Stat.  1163.   Before  the  trial  took  place  an 
act  was  passed  giving  a  trial  by  jury  upon  demand  of  the 
accused  in  all  but  the  above  mentioned  instances.    Oc- 
tober 15,  1914,  c.  323,  §§  22,  24,  38  Stat.  738,  739.    In 
England,  I  believe,  the  usual  course  is  to  proceed  in  the 
regular  way  by  indictment.    I  mention  this  fact  and  the 
later  statute  only  for  their  bearing  upon  the  meaning  of 
the  exception  in  our  law.    When  it  is  considered  how  con- 
trary it  is  to  our  practice  and  ways  of  thinking  for  the  same 
person  to  be  accuser  and  sole  judge  in  a  matter  which, 
if  he  be  sensitive,  may  involve  strong  personal  feeling, 
I  shoidd  expect  the  power  to  be  limited  by  the  necessities 
of  the  case  "to  insure  order  and  decorimi  in  their  presence '' 
as  is  stated  in  Ex  parte  Robinson,  19  Wall.  ^5.    See 
Prynne,  Plea  for  the  Lords,  309,  cited  in  Mcllwain,  The 
High  Court  of  Parliament  and  its  Supremacy,  191.    And 
when  the  words  of  the  statute  are  read  it  seems  to  me  that 
the  limit  is  too  plain  to  be  construed  away.    To  my  mind 
they  point  and  point  only  to  the  present  protection  of  the 
Court  from  actual  interference,  and  not  to  postponed 
retribution  for  lack  of  respect  for  its  dignity — not  to 
moving  to  vindicate  its  independence  after  enduring  the 
newspaper's  attacks  for  nearly  six  months  as  the  Court 
did  in  this  case.    Without  invoking  the  rule  of  strict 
construction  I  think  that  "so near  as  to  obstruct "  means  so 
near  as  actually  to  obstruct — and  not  merely  near  enough 
to  threaten  a  possible  obstruction.    ' '  So  near  as  to  "  refers 
to  an  accomplished  fact,  and  the  word  "misbehavior" 
strengthens  the  construction  I  adopt.    Misbehavior  means 
something  more  than  adverse  comment  or  disrespect. 

But  suppose  that  an  imminent  possibility  of  obstruction 
is  sufficient.  Still  I  think  that  only  immediate  and  nec- 
essary action  is  contemplated,  and  that  no  case  for  simi- 
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mary  proceedings  is  made  out  if  aft^  the  event  publica- 
tions are  called  to  the  attention  of  the  judge'  that  might 
have  led  to  an  obstruction  although  they  did  not.  So  far 
as  appears  that  is  the  present  case.  But  I  will  go  a  step 
farther.  The  order  for  the  information  recites  that  from 
time  to  time  sundry  numbers  of  the  paper  have  come  to 
the  attention  of  the  judge  as  a  daUy  reader  of  it,  and  I 
will  assume,  from  that  and  the  opinion,  that  he  read  them 
as  they  came  out,  and  I  will  assume  further  that  he  was 
entitled  to  rely  upon  his  private  knowledge  without  a 
statement  in  open  court.  But  a  judge  of  the  United 
States  is  expected  to  be  a  man  of  ordinary  fimmess  of  char- 
acter, and  I  find  it  impossible  to  believe  that  such  a  judge 
coidd  have  found  in  anything  that  was  printed  even  a 
tendency  to  prevent  his  performing  his  sworn  duty. 
I  am  not  considering  whether  there  was  a  technical 
contempt  at  common  law  but  whether  what  was  done 
falls  within  the  words  of  an  act  intended  and  admitted 
to  limit  the  power  of  the  Courts. 

The  chief  thing  done  was  to  print  statements  of  a 
widespread  public  intent  to  board  the  cars  and  refuse  to 
pay  more  than  three  cents  even  if  the  judge  condemned 
the  ordinance,  statements  favoring  the  course,  if  you 
like,  and  mention  of  the  city  officials  who  intended  to 
back  it  up.  This  popular  movement  was  met  on  the  part 
of  the  railroad  by  directing  its  conductors  not  to  accept 
three  cent  fares  but  to  carry  passengers  free  who  refused 
to  pay  more;  so  that  all  danger  of  violence  on  that  score 
was  avoided,  even  if  it  was  a  danger  that  in  any  way  con- 
cerned the  C!ourt.  The  newspaper  further  gave  one  or 
two  premature  but  idtimately  correct  intimations  of  what 
the  judge  was  going  to  do,  made  one  mistaken  statement 
of  a  ruling  which  it  criticised  indirectly,  uttered  a  few 
expressions  that  implied  that  the  judge  did  not  have  the 
last  word  and  that  no  doubt  contained  innuendoes  not 
flattering  to  his  personality.    Later  there  was  an  accoimt 
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of  a  local  socialist  meeting  at  which  a  member,  one  Quin- 
livan,  spoke  in  such  a  way  that  the  judge  attached  him 
for  contempt  and  thereupon,  on  the  same  day  that  the 
decree  was  entered  in  the  principal  case,  the  paper  reported 
as  the  gro\mds  of  the  attachment  that  Quinlivan  had 
pronounced  Judge  Killits  to  have  shown  from  the  first 
that  he  was  favorable  to  the  raihx)ad,  had  criticised  some- 
what ignorantly  a  ruling  said  to  put  the  burden  of  proof 
on  the  dty,  and  had  said  that  Killits  and  his  press  were, 
unfair  to  the  people,  winding  up  ''impeach  Killits."  I 
confess  that  I  cannot  find  in  all  this  or  in  the  evidence 
in  the  case  anything  that  would  have  affected  a  mind  of 
reasonable  fortitude,  and  still  less  can  I  find  there  any- 
thing that  obstructed  the  administration  of  justice  in 
any  sense  that  I  possibly  can  give  to  those  words. 

In  the  elaborate  opinion  that  was  delivered  by  Judge 
Killits  to  justify  the  judgment  it  is  said  "In  this  matter 
the  record  shows  that  the  court  endured  the  New&-Bee's 
attacks  upon  suitors  before  it  and  upon  the  court  itself,  and 
carried  all  the  embarrassment  inevitable  from  these 
publications,  for  nearly  six  months  before  moving  to 
vindicate  its  independence."  It  appears  to  me  that  this 
statement  is  enough  to  show  that  there  was  no  emergency, 
that  there  was  nothing  that  warranted  a  finding  that  the 
administration  of  justice  was  obstructed,  or  a  resort  to 
this  summary  proceeding,  but  that  on  the  contrary  when 
the  matter  was  over,  the  judge  thought  that  the  ''con- 
sistently imfriendly  attitude  against  the  court,"  and  the 
fact  that  the  publications  tended  "  to  arouse  distrust  and 
dislike  of  the  court,"  were  sufficient  to  justify  this  infor- 
mation and  a  heavy  fine.  They  may  have  been,  but  not, 
I  think,  in  this  form  of  trial.  I  would  go  as  far  as  any  man 
in  favor  of  the  sharpest  and  most  summary  enforcement 
of  order  in  Court  and  obedience  to  decrees,  but  when  there 
is  no  need  for  immediate  action  contempts  are  like  any 
other  breach  of  law  and  should  be  dealt  with  as  the  law 
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deals  with  other  illegal  acts.   Action  like  the  present  in  my 
opinion  is  wholly  unwarranted  by  even  color  of  law. 

Mb.  Justice  Brandeis  concurs  in  this  opinion. 


>•> 


GRINNELL  WASHING   MACHINE  COMPANY  v. 

E.  E.  JOHNSON  COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE 

SEVENTH   CIRCUIT. 

No.  272.    Argued  April  26,  29,  1918.-~Decided  June  10,  1918. 

Patent  No.  950,402,  granted  to  W.  F.  Phillips,  for  a  gearing  device 
applied  to  a  washing  machine  whereby  the  operation  of  wringing, 
in  either  direction,  may  be  conducted  and  controlled  simultaneously 
with  the  operation  of  washing,  or  separately,  with  one  motor,  is 
void  for  want  of  invention. 

A  combination  of  old  elements,  evolving  no  new  codperative  function 
and  producing  no  new  result,  other  than  convenience  and  economy, 
hM  not  patentable. 

231  Fed.  Rep.  988,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  MelviUe  Church  for  petitioner. 

Mr.  Clarence  E.  Mehlhope  for  respondent. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  Grinnell  Washing  Ma- 
chine Company  against  the  E.  E.  Johnson  Company 
for  infringement  of  letters  patent  No.  950,402  granted  to 
W.  F.  Phillips  February  22,  1910.  The  patentee  states 
the  object  of  the  invention  to  be  "to  provide  a  gearing 
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device  of  Edmple,  durable  and  inexpensive  construction, 
especially  dedgned  for  use  in  operating  washing  madiines 
and  wrii^ers,  by  means  of  power  applied  by  an  electric, 
motor  or  other  source  of  power." 

The  patent  has  been  several  times  in  Htigation.    In  the 
United  States  District  Court  for  the  Southern  District 


of  Iowa  it  was  held  valid  and  infringed.  209  Fed.  Rep. 
621.  It  was  again  sued  upon  in  the  same  District  Court, 
and  upon  appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ei^th  Circuit  a  decree  holding  the  patent  valid  and 
infringed  was  sustained.  222  Fed.  Rep.  512.  In  the  case 
at  bar  the  patent  was  sustfuned  in  the  District  Court  for 
the  Southern  District  of  Illinois  where  it  was  held  vahd 
and  infringed,  and  a  decree  entered  accordingly.    From 
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this  decree  an  appeal  was  taken  to  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit,  and  that  court  reversed 
the  decree  below,  and  held  the  patent  invalid.  231  Fed. 
Rep.  988.  A  writ  of  certiorari  brings  the  last-named  case 
here. 

The  gearing  device,  which  is  the  subject-matter  of  the 
Phillips  patent,  will  sufficiently  appear,  reference  hemg  had 
to  the  annexed  drawing  and  description.    [See  p.  427.] 

While  the  invention  is  for  a  gearing  device,  the  washing 
machine  to  which  it  is  said  to  be  especially  designed  is 
what  is  known  as  the  "dolly  type."  As  the  drawing 
shows,  in  that  type  of  machine  there  is  a  tub  (10)  on  which 
is  hinged  a  cover  (11).  Joiunaled  in  the  cover  is  a  vertical 
shaft  (45),  known  as  the  dolly  shaft:  Mounted  to  slide 
up  and  down  this  shaft  is  the  dolly,  which  consists  of  a 
block  of  wood  with  pins  projecting  downward,  so  that, 
when  the  cover  is  down,  the  pins  extend  into  the  clothes 
in  the  water  in  the  tub.  In  operation  the  dolly  shaft,  and 
with  it  the  dolly,  is  swung  back  and  forth  from  }4^H 
of  a  turn.  A  wringer  is  mounted  on  the  side  of  the  tub, 
and  this  wringer  consists  of  two  rolls  which  rotate  towarder 
each  other  and  carry  the  clothes  into  another  tub  which 
contains  rinse  water.  The  clothes  may  be  carried  by  the 
wringer  rolls  in  either  direction.  The  power  commonly 
used  is  a  small  electric  motor.  This  motor  (23)  is  fast- 
ened on  the  bottom  of  the  tub  and  the  armature  shaft 
of  the  motor  is  secured  to  a  small  pulley  (22)  connected' 
by  a  belt  (21),  with  a  balance  wheel  (20)  joiunaled  on  a 
stub  shaft  supported  from  the  bracket  (13).  This  large 
pulley  wheel  or  belt  wheel  has  secured  on  the  hub  a  smaU 
spur  gear  pinion  (17),  which  meshes  with  a  large  spur 
gear  wheel  (16),  which  is  secured  on  the  outer  end  of  the 
horizontal  power  shaft  (15),  which  is  joumaled  in  two 
bearings  (14)  projecting  upward  from  the  bracket  or 
bearing.  When  the  motor  is  running  the  train  of  gearing 
keeps  the  power  shaft  (15)  running  always  in  the  same 
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direction  at  an  average  slower  rate  of  speed  than  the 
armature  shaft  of  the  motor.  The  power  shaft  swings  and 
rotates  the  vertical  dolly  shaft  back  and  forth.  A  spur 
gear  pinion  (40)|  secured  on  the  shaft  (15),  meshes  with 
the  larger  spur  gear  wheel  (44),  secured  on  the  shaft  (43), 
joumaled  in  bearings  (42).  The  spur  gear  wheel  (44) 
carries  an  eccentric  gear,  which  is  connected  by  a  pitman 
(48)  with  a  pin  on.  the  horizontal  reciprocating  rack  bar 
(47).  This  rack  bar  is  in  mesh  with  a  spur  gear  pinion  (46) 
secured  on  the  top  of  the  dolly  shaft,  so  that  the  power 
shaft  being  continuously  rotated  in  one  direction,  the 
dolly  shaft  (45)  is  swung  back  and  forth  in  alternate 
directions. 

From  the  power  shaft  (15)  a  train  of  gearing  to  the 
wringer  rolls  has  secured  on  it  a  small  bevel  gear  (15a), 
which  meshes  with  two  mitre  gears  (26  and  27)  mounted 
on  a  shaft  (24)  extending  at  right  angles  to  the  power 
shaft.  The  shaft  (24)  has  secured  on  it,  so  that  it  can 
slide  back  and  forth  on  the  shaft,  but  must  always  rotate 
with  the  shaft,  a  clutch  sleeve  (30),  which  has  on  its  ends 
clutch  teeth  shaped  to  be  engaged  with  similar  clutch 
teeth  on  the  inner  ends  of  the  hubs  of  the  mitre  gears 
(26  and  27).  The  clutch  sleeve  is  engaged  with  only  one 
mitre  gear  at  a  time,  and  if  it  engages  with  one  mitre  gear, 
the  wringer  rolls  are  rotated  in  one  direction;  if  it  engages 
with  the  other,  the  wringer  rolls  are  rotated  in  the  oppo- 
site direction,  so  that  the  shifting  of  the  clutch  sleeve 
reverses  the  direction  of  the  rotation  of  the  wringer  rolls. 
To  do  this  shifting  there  is  an  operating  handle  (34),  which 
esrtends  beneath  the  wringer  to  a  position  where  it  can  be 
readily  operated  by  the  person  doing  the  washing.  The 
handle  (34)  is  secured  on  the  end  of  a  rock  shaft  (32), 
which  has  an  upwardly  projecting  arm  (33)  that  fits  into 
an  annular  groove  (30),  into  the  clutch  sleeve  (29),  so 
that  as  you  swing  the  handle  the  clutch  sleeve  is  moved 
from  one  position  to  another.    The  connection  between 
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shaft  (24)  and  abaft  (39)  on  which  the  wringer  roll  is 
secured,  consists  of  a  sprocket  pinion  (36)  secured  on  the 
outer  end  of  the  shaft  (24)  connected  by  a  sprocket  chain 

(37)  with  a  large  sprocket  wheel  (38)  secured  on  the  out^ 
end  of  the  shaft  (39). 

The  method  of  operation  is  to  place  a  batch  of  clothing 
in  soapy  water  in  the  tub,  and,  when  the  electric  motor  is 
started,  the  driving  shaft  and  the. spur  gear  pinion, 
secured  thereon,  are  put  into  rotation;  when  the  hinged 
cover  of  the  machine  is  brou^t  down  it  has  the  effect  of 
causing  the  spur  gear  wheel  to  go  into  mesh  with  the  spiu* 
gear  pinion  and  to  set  the  dolly  shaft  and  its  head  into 
reciprocating  motion,  thus  scrubbing  the  clothes  in  the 
tub.  When  the  cover  of  the  washer  is  swung  up,  the  gear 
of  the  dolly  is  automatically  thrown  out  of  gear  with  the 
pinion,  the  main  driving  shaft  still  continuously  rotating. 
The  operating  handle  is  shifted  so  as  to  cause  the  clutch 
sleeve  to  engage  with  the  hub  of  the  bevel  pinion,  thereby 
causmg  the  bevel  pinion  secured  to  the  end  of  the  main 
drive  shaft  to  drive  the  shaft  (24)  and  throu^  the  latter 
the  sprocket  wheel  (36),  the  chain  (37),  the  sprocket  wheel 

(38)  and  the  shaft  of  the  lower  wringer  roll,  causing  the 
wringer  rolls  to  rotate  so  that  a  garment  placed  between 
them  will  be  carried  outwardly.  When  the  first  batch  of 
clothes  has  been  washed,  and  passed  through  the  wringer, 
a  second  batch  of  clothes  is  inserted  in  the  soapy  water 
in  the  washer,  and  the  cover  of  the  washer  again  swung 
down,  thereby,  in  the  manner  described,  putting  the  dolly 
into  action  again.  While  the  second  batch  of  clothes  is 
being  washed,  the  operator  shifts  the  handle  which  con- 
trols the  wringing  mechanism,  so  as  to  reverse  the  motion 
of  the  wringer  rolls,  so  that  the  garments  in  the  rinse 
water  tub  may  be  passed  back  through  the  rolls  of  the 
wringer,  and  cast  into  a  hamper.  The  second  action 
of  the  wringer  rolls  takes  place  simultaneously  with  the 
washing  of  the  second  batch  of  clothes. 
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The  net  result,  it  is  contended,  of  the  PhiUips  patent 
is  that  the  washing  and  wringing  are  carried  on  sunul- 
taneonsly  and  the  operations  of  the  wringer  rolls  are 
controlled  by  the  handle  described. 

The  claiins  alleged  to  be  infringed  are  numbers  five  to 
eight  inclusive.  Number  six  was  selected  by  the  petitioner 
as  typical  in  character,  and  is  as  follows: 

''  6.  A  gearing  device  of  the  class  described,  comprising 
a  support,  a  power  shaft  moimted  on  the  support,  means 
for  imparting  a  continuous  rotary  motion  to  the  power 
shaft,  an  upright  shaft  45  mounted  in  the  support,  a 
driving  device  for  the  upright  shaft  operatively  connected 
with  the  power  shaft  and  capable  of  imparting  an  alter- 
nating rotary  motion  to  the  upright  shaft,  a  horizontal 
shaft  39,  a  driving  mechanism  for  the  said  shaft  39 
connected  with  the  power  shaft  and  capable  of  imparting 
a  rotary  motion  to  the  shaft  39,  and  a  controlling  means 
appUed  to  the  driving  device  for  the  shaft  39,  for  reversing 
the  movement  thereof  and  also  for  operatively  disconnect- 
ing the  shaft  39  from  the  driving  shaft." 

Confessedly  all  the  elements  of  the  Phillips  patent  are 
old.  The  merits  of  the  combination,  which,  it  is  con- 
tended, involve  invention  and  validate  the  patent,  are 
that  this  gearing  device,  applied  and  operated  as  specified, 
enables  the  washing  of  a  part  of  the  clothes  to  be  per- 
formed at  the  same  time  that  the  wringing  process  is 
bemg  appUed  to  other  clothes.  Thus,  it  is  said,  saving 
time  in  doing  the  washing,  and,  furthermore,  by  the  opera- 
tion of  the  control  handle  the  rolls  may  be  reversed  or 
instantly  stopped  as  the  need,  convenience  and  safety  of 
the  operator  may  reqxiire.  These  things,  the  simultaneous 
washing  and  wringing,  with  the  operation  of  the  control 
handle,  for  the  purposes  stated,  embrace  the  advances 
alleged  to  have  been  accomplished  upon  the  prior  art. 
In  this  view  it  is  unnecessary  to  particularize  the  prior 
patents  disclosed  in  the  art.    The  question  is,  does  this 
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bringing  togeth^  of  old  elements  accomplishing  the  pur- 
poses stated  amoimt  to  that  combination  which  is  inven- 
tion within  the  meaning  of  the  patent  law;  or  does  the 
gearing  device,  thus  applied  and  used,  show  only  an 
aggregation  of  old  elements  performing  well-known 
fimctions,  producing  no  novel  and  useful  result  enticing 
the  aggregation  to  the  protection  of  a  patent? 

It  is  not  always  easy  to  decide  this  question,  as  the 
difference  of  opinion  in  the  Circuit  Courts  of  Appeals  in 
this  case  illustrates.  Generally  speaking,  a  c(»nbination 
of  old  elements  in  order  to  be  patentable  must  produce 
by  their  joint  action  a  novel  and  useful  result,  or  an  old 
result  in  a  more  advantageous  way.  To  arrive  at  the 
distinctions  between  combinations  and  aggregations  d^- 
inite  reference  must  be  had  to  the  decisions  of  this  court. 
The  subject  was  fully  discussed  in  Palmer  v.  Corning^ 
156  U.  S.  342,  wherein  the  previous  decisions  were  re- 
viewed. The  rule  stated  in  Hailea  v.  VanWormer,  20 
Wall.  353,  368,  was  quoted  with  approval,  wherein  the 
court  said: 

''It  must  be  conceded  that  a  new  combination,  if  it 
produces  new  and  usefid  results,  is  patentable,  though  all 
the  constituents  of  the  combination  were  well  known  and 
in  common  use  before  the  combination  was  made.  But 
the  results  must  be  a  product  of  the  combination,  and  not 
a  mere  aggregate  of  several  results,  each  the  complete 
product  of  one  of  the  combined  elements.  Combined 
results  are  not  necessarily  a  novel  result,  nor  are  they  an 
old  result  obtained  in  a  new  and  improved  manner. 
Merely  bringing  old  devices  into  juxtaposition,  and  there 
allowing  each  to  work  out  its  own  effect  without  the  pro- 
duction of  something  novel,  is  not  invention.  No  one  by 
bringing  together  several  old  devices  without  producing 
a  new  and  useful  result,  the  joint  product  of  the  elements 
of  the  combination  and  something  more  than  an  aggregate 
of  old  results,  can  acquire  a  right  to  prevent  others  from 
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usmg  the  same  devicesi  either  singly  or  in  other  combin- 
ations, or,  even  if  a  new  and  useful  result  is  obtained,  can 
prevent  others  from  using  some  of  the  devices,  omitting 
others,  in  combination."  Hailes  v.  FanTFormer,  20  Wall. 
353,  368. 

In  Richards  v.  Chase  Elevator  Co.,  168  U.  S.  299, 302,  the 
rule  was  stated  as  follows: 

'' Unless  the  combination  accomplishes  some  new  re- 
suit,  the  mere  multiplicity  of  elements  does  not  make  it 
patentable.  So  long  as  each  element  performs  some  old 
and  well-known  function,  the  result  is  not  a  patentable 
combination,  but  an  aggregation  of  elements." 

In  Specialty  Manvfacturing  Co.  v.  Fenton  Metallic 
Manufacturing  Co.,  174  U.  S.  492,  498,  the  rule  was  again 
tersely  stated: 

"Where  a  combination  of  old  devices  produces  a  new 
result  such  combination  is  doubtless  patentable,  but 
where  the  combination  is  not  only  of  old  elements,  but 
of  old  results,  and  no  new  function  is  evolved  from  such 
combination,  it  falls  within  the  rulings  of  this  court  in 
Hailes  v.  VanWarmer,  20  Wall.  353,  368;  Reckendarfer 
V.  Faber,  92  U.  S.  347,  356;  Phillips  v.  Detrmt,  111  U.  S. 
604;  Brinkerhoff  v.  Ahe,  146  U.  S.  515,  517;  Palmer  v. 
Coming,  156  U.  S.  342, 345;  Richards  v.  Chase  Elevator  Co., 
153  U.  S.  299." 

Applying  the  rule  thus  authoritatively  settled  by  this 
court,  we  think  no  invention  is  shown  in  assembling 
these  old  elements  for  the  purposes  declared.  No  new 
function  is  ''evolved  from  this  combination;"  the  new 
result,  so  far  as  one  is  achieved,  is  only  that  which  arises 
from  the  well-known  operation  of  each  one  of  the  elements. 

In  the  gearing  specified  every  element  is  old.  The 
operations  of  the  wringer  and  the  washing  machme,  al- 
though simultaneous,  are  independent  one  of  the  other. 
The  control  of  the  operation  of  the  wringer  is  by  an  old  and 
well-known  method.     From  the  cooperation  of  the  ele- 
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ments,  here  brought  together,  no  new  result,  involving 
the  exercise  of  the  creative  faculty  which  is  invention,  is 
achieved.  Phillips  may  have  produced  a  more  conven- 
ient and  economical  mechanism  than  others  who  preceded 
him,  but  superiority  does  not  make  an  aggregation  pat- 
entable. Spedaity  Manufacturing  Co.  v.  Fenton  Metallic 
Manufacturing  Co.,  supra.  The  assemblage  of  the  old  ele- 
ments, and  thdr  operation  in  the  manner  indicated,  may 
save  time,  and  jbhe  mechanism  may  meet  with  a  readier  sale 
than  other  similar  devices,  but  these  things  may  result 
from  mechanical  skill  and  conmiercial  enterprise,  and  do 
not  necessarily  involve  invention. 

To  borrow  an  illustration  made  at  the  argument,  we 
think  the  Phillips  aggregation  of  elements  may  be  likened 
to  the  operation  of  a  number  of  different  machines  in  a 
factory  by  power  appUed  from  the  same  line  shaft,  each 
operation  contributing  its  separate  part  to  the  production 
of  a  given  result.  So  in  this  instance  we  think  the  com- 
bination accomplished  by  Phillips  fails  to  show  that  ex- 
ercise of  invention,  producing  a  novel  and  useful  result 
from  the  cooperating  action  of  the  elements,  which  is 
essential  to  distinguish  patentable  combination  from  an 
aggregation  of 'old  elements  so  placed  by  mechanical 
skill  as  to  do  work  more  rapidly  and  economically. 

We  agree  with  the  conclusion  reached  by  the  court 
below. 

Affirmed. 

Mr.  Justice  McEenna  dissents. 
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Statutes  of  limitation  upon  suits  to  set  aside  fraudulent  transactions 
do  not  begin  to  run  until  discovery  of  the  fraud.  Bailey  v.  Glover ^ 
21  Wall.  342. 

This  rule  applies  to  the  provision  of  the  Act  of  March  3, 1891, 26  Stat. 
1093|  that  suits  to  vacate  land  patents  shall  only  be  brought  within 
six  years  after  the  dates  of  the  issuance  of  the  patents. 

235  Fed.  Rep.  110,  aflSrmed. 

This  suit  was  brought  in  the  United  States  District 
Court  for  the  District  of  Colorado  to  cancel  mne  coal  land 
patents  embracing  1120  acres  of  land  in  Colorado  which, 
it  was  charged;  had  been  procured  from  the  United  States 
by  fraud.  A  further  purpose  of  the  suit  was  to  cancel 
deeds  of  the  same  land  from  various  persons  to  one  Philip 
L.  Foster  alleged  to  be  in  secret  trust  for  the  Exploration 
Company,  a  foreign  corporation,  for  whose  benefit  it  is 
alleged  the  frauds  were  committed.  Six  of  the  patents 
were  of  date  of  October  16,  1902,  and  three  of  date  of 
September  6, 1902.  The  suit  was  brought  March  3, 1911, 
about  eight  and  a  half  years  after  the  dates  of  the  patents, 
the  bill  alleging  that  the  fraud  by  which  the  patents  were 
obtained  was  self-concealing  in  its  nature,  was  concealed 
from  the  Government  by  the  wrongdoers  and  was  not 
discovered  until  1909.  The  defendants  demurred  on  the 
groimd  that  the  suit  was  barred  by  the  statute  of  limi- 
tations, and  the  demurrer  was  sustained  by  the  District 
Court.  190  Fed.  Rep.  405.  The  Ckcuit  Court  of  Appeals 
for  the  Eighth  Circuit  reversed  this  decision,  and  the 
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case  was  sent  back  to  the  District  Court,  203  Fed.  Rep. 
387.  After  trial  a  decree  was  rendered  against  the  de- 
fendants, the  present  appellants.  225  Fed.  Rep.  854. 
This  decree  was  affirmed  by  the  Circuit  Court  of  Appeals, 
235  Fed.  Rep.  110,  and  the  case  comes  here. 
The  District  Court  found  the  following  facts: 
The  Exploration  Company,  defendant  herein,  is  a 
corporation  of  Great  Britain,  authorized  to  purchase, 
own,  and  operate  mines,  and  to  purchase  and  own  shares 
of  stock  in  mines  in  all  parts  of  the  world.  It  was  the 
owner  of  mines  and  mining  lands  in  different  parts  of  the 
world,  and  also  of  shares  of  stock  of  corporations  engaged 
in  mining  in  the  United  States  and  other  countries.  In 
1901,  and  for  several  years  thereafter,  its  representative 
in  this  country  was  Charles  A.  Molson,  to  whom  it  had 
executed  a  general  power  of  attorney  to  represent  it  in  all 
matters  in  the  United  States.  The  Exploration  Company 
desired  to  acquire  certain  coal  lands  in  the  State  of  Colo- 
rado, which  were  a  part  of  the  public  domain  of  the  United 
States,  but  was  unable  to  do  so  because  it  was  a  foreign 
corporation,  and  desired  more  of  these  coal  lands  than  a 
domestic  corporation  could  obtain  under  the  laws  of  the 
United  States.  It  therefore  conceived  and  carried  into 
effect  the  following  scheme  for  the  purpose  of  acquiring 
them :  Mr.  Molson  employed  one  Henry  Burrell  to  obtun 
title  to  the  lands.  Burrell  employed  other  agents,  who 
were  sent  to  residents  of  Colorado,  legally  entitled  to  ac- 
quire public  coal  lands  from  the  United  States,  and  induced 
them  to  make  entry  of  such  lands  as  were  pointed  out  to 
them  by  the  Exploration  Company's  agents,  and  which 
were  supposed  to  contain  valuable  veins  of  coal.  A  large 
number  of  such  entries  were  made  on  lands  situated  in  the 
counties  of  Gunnison  and  Delta,  the  parties  having  filed 
declaratory  statements  as  required  by  law.  Many  of  these 
lands  were  abandoned  and  no  patents  appUed  for,  but  the 
filings  on  the  lands  herein  involved  were  paid  for  and 
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patents  therefor  secured.  Henry  Burrell  was  a  witness  in 
most;  if  not  all,  of  these  entries.  The  parties  who  made  the 
entries  were  promised  the  sum  of  twenty-five  dollars  for 
their  services  in  so  doing.  Burrell  was  to  pay  all  fees, 
as  well  as  the  purchase  money,  with  funds  furnished  by 
the  Exploration  Company.  The  entrymen  and  women 
executed  deeds  of  conveyance  for  their  respective  tracts 
of  land  and  delivered  them  to  Burrell  as  soon  as  the  final 
proofs  were  made  and  the  money  paid  by  the  Exploration 
Company's  agent  to  the  respective  officers  of  the  land 
offices  within  whose  jurisdiction  the  lands  were  situated. 
Henry  Burrdl  caused  these  deeds  to  be  made  to  Alexan- 
der Burrell,  his  brother,  and  Alexander  Biirrell  later  con- 
veyed the  lands  to  Albert  L.  Smith,  a  resident  of  Montana, 
the  only  consideration  for  the  conveyance  being  that 
Smith  promised  to  hold  them  in  tnist  for  and  to  convey 
them  to  any  person  designated  by  the  agent  of  the  Explora- 
tion Company.  The  agent  Charles  A.  Molson  having 
died,  the  Exploration^  Company  appointed  Philip  L. 
Foster  to  succeed  him  as  its  duly  authorized  general  agent 
in  the  United  States,  and  Smith  conveyed  these  lands  to 
Foster,  without  any  other  consideration,  who  holds  the 
legal  title  in  secret  trust  for  the  Exploration  Company. 
In  1902  patents  to  these  lands  were  issued  by  the  United 
States,  but  the  fact  that  they  were  secured  by  false  affi- 
davits, and  not  for  the  benefit  of  the  entrymen  and  women, 
but  for  the  sole  benefit  of  the  Exploration  Company,  who 
in  reality  paid  the  Government  the  purchase  money,  was 
kept  secret,  and  did  not  become  known  to  any  of  the 
officers  of  the  Government,  nor  did  any  facts  become 
known  to  them  which  could  arouse  the  suspicion  of  one 
reasonably  diligqnt  that  the  patents  had  been  obtained 
by  false  affidavits  for  the  sole  benefit  of  the  Exploration 
Company  until  1909,  more  than  six  years  after  issuance 
of  the  patents,  and  then  it  only  became  known  to  the 
officers  of  the  Government  by  reason  of  the  fact  that  a 
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Utah  corporation  had  acquired  a  great  many  of  the  public 
coal  lands  in  the  sajne  manner  that  these  lands  were  ob- 
tained, and  this  being  discovered  in  1909,  the  Secretary 
of  the  Interior  directed  in  that  year  an  examination  of  all 
coal-land  entries  made  in  the  States  of  Utah  and  Colorado. 
The  facts  were  for  the  first  time  discovered  in  this  inves- 
tigation. There  was  nothing  in  the  records,  or  on  file  in 
the  General  Land  Office  of  the  United  States  or  the  De- 
partment of  the  Interior,  which  could  possibly  have 
aroused  a  suspicion  that  these  lands  had  been  obtained 
for  the  sole  benefit  of  the  Exploration  Company  until  the 
reports  of  the  speoial  agents  of  the  General  Land  Office 
were  made  in  the  latter  part  of  1909.  As  soon  as  the  facts 
were  ascertained,  the  Secretary  of  the  Interior  trans- 
mitted them  to  the  Department  of  Justice,  with  the  re- 
quest to  institute  suits  to  set  aside  the  patents  to  the  lands, 
and  this  suit  was  accordingly  instituted  on  March  3, 1911, 
several  months  less  than  two  years  after  the  discovery  of 
the  alleged  fraudulent  acts. 

The  District  Court  found  that  the  defendants  did  not 
actively  conceal  the  facts  which  constitute  fraud  in  this  case 
by  enjoining  silence  on  the  entrymen  and  patentees,  or  by 
directing  them  or  the  agents  who  acted  for  the  Company  to 
refuse  to  give  any  information  relating  to  the  entries,  if 
asked  by  the  officers  of  the  Government,  but  were  guilty 
of  a  passive  conceabnent.  When  the  investigation  was 
made  by  the  agents  of  the  General  Land  Office,  in  1909,  in 
relation  to  these  entries,  the  patentees,  as  well  as  the 
Company's  agents  stated  the  facts  truthfully,  but  until 
that  time  the  fact  that  the  entries  were  all  made  for  the 
benefit  of  the  Exploration  Company,  and  that  the  legal 
title  held  by  the  defendant  Foster  was  for  the  benefit  of 
the  Company,  was  concealed.  There  were  no  facts  or 
circxmistances  within  the  knowledge  of  any  official  of  the 
Government  prior  to  the  investigation  in  1909  which  could 
arouse  even  a  bare  suspicion  that  the  entries  were  made  in 
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the  manner  hereinbefore  described  and  for  the  benefit  of 
the  Exploration  Company. 

Mr.  Henry  McAUiater,  Jr.,  with  whom  Mr.  George  E. 
Tralles  was  on  the  brief,  for  appellants:^ 

The  history  of  this  act  (and  the  associated  Act  of  1896) 
indicates  that  it  was  intended  to  include  patents  secured 
through  fraud,  which  might  be  actively  concealed  and 
which  naturally  would  be  passively  concealed;  and  the 
failure  of  Congress  to  insert  any  excepting  clause  covering 
cases  of  concealed  or  unknown  fraud  indicates  that  no 
such  exception  was  intended. 

The  statute  means  what  it  in  plain  terms  isays.  Con- 
struing it  this  court  has  held  that  the  lapse  of  six  years 
from  'Hhe  date  of  the  issuance"  of  the  patent,  without 
suit,  takes  away  the  right  as  well  as  the  remedy;  even  void 
patents  are  thereby  forever  validated;  a  fortiori ,  patents 
merely  voidable  because  of  fraud  can  never  thereafter 
be  challenged.  The  only  open  question  is  whether  the 
land  was  public  land  of  the  United  States  subject  to  sale 
and  conveyance  through  the  land  department  at  the  time 
the  patent  issued.  United  States  v.  Winona  R.  R.  Co.,  165 
U.  S.  463,  476;  United  States  v.  Chandler-Dunbar  Co., 
209  U.  S.  477;  Umisiana  v.  Garfield,  211  U.  S.  70;  Burke 
V.  Southern  Padfi/:  R.  R.  Co.,  234  U.  S.  669,  693;  lAnn  & 
Lane  Timber  Co.  v.  United  States,  236  U.  S.  574,  578;  Hog- 
lund  V.  Lane,  44  App.  D.  C.  310,  s.  c,  244  U.  S.  174, 177. 

The  principle  of  Bailey  v.  Glover,  21  Wall.  342,  and 
kindred  cases,  to  the  effect  that,  where  the  statute  pre- 
scribes a  limit  after  'Hhe  cause  of  action  accrues"  for  the 
iDStitution  of  the  suit,  time  does  not  b^in  to  run  until  the 
discovery  of  the  fraud,  particularly  concealed  fraud, 
is  based  on  the  theory  that  until  such  discovery  the 
cause  of  action  does  not  accrue.    This  court  and  the  lower 

1  Counsel,  on  both  sides,  referred  to  the  legislative  history  of  the  act 
under  construction  and^that  of  March  2,  1896,  29  Stat.  42. 


440  OCTOBER  TERM,   1917. 

Aiguxnent  fcx*  Appellants.  247  U.  S. 

federal  courts  have  so  held,  and  it  is  evidenced  by  statu- 
tory enactments.  The  principle  does  not  apply  to  statutes 
such  as  the  one  now  in  question.  The  English  cases  are 
predicated  upon  the  fact  that  Statute  21  James  I  applied 
solely  to  actions  at  law,  and  therefore  the  chancery  courts 
might  ingraft  exceptions  in  equity  cases.  Bond  v.  Hop- 
kins, 1  Sch.  &  Lef .  413,  428,  431 ;  Hovenden  v.  Lord  Annes- 
ley,  2  Sch.  &  Lef.  607,  630;  Eccleaiasticdl  Commissionera  v. 
Northeastern  Ry.  Co.,  L.  R.,  Ch.  Div.,  vol.  4,  845,  859; 
Kane  v.  Bloodgood,  7  John.  Ch.  88,  113.  Of  course,  the 
statute  now  before  us,  by  its  very  terms,  affects  suits  in 
equity,  because  none  other  than  an  equity  proceeding 
could  be  invoked  for  the  purpose  of  annulling  a  patent. 
Furthermore,  it  is  exclusively  confined  to  ''suits  by  the 
United  States."  The  ''cause  of  action  does  not  accrue 
until  the  discovery  of  the  fraud,"  is  the  principle  upon 
which  the  federal  courts  predicate  their  construction  of 
the  ordinary  statute  of  limitations.  Bailey  v.  Glover, 
supra;  Hovenden  v.  Lord  Annesley,  supra,  634;  Sherwood 
V.  Sviton,  5  Mason,  143;  Carr  v.  HiUon,  1  Curtis,  230; 
Norris  v.  Haggin,  28  Fed.  Rep.  275;  Kirby  v.  Lake  Shore 
R.  R,  Co.,  120  U.  S.  130,  138;  Goodridge  v.  Union  Pacific 
Ry.  Co.,  35  Fed.  Rep.  35,  37;  First  Massachusetts  Twmr 
pike  Corp.  v.  Field,  3  Massachusetts,  201,  207. 

In  the  light  of  these  decisions,  there  is  no  merit  in  the 
contention  that  no  distinction  can  be  made  between  a 
limitation  dating  from  the  accrual  of  the  cause  of  action 
and  one  dating  from  the  issuance  of  the  patent.  The  view 
so  asserted  seems  to  be  that  both  linutations  are  identical, 
as  both  starting  points  are  the  same.  This  assumption 
of  identity  of  the  initial  dates  rejects  the  only  groimd 
upon  which  Bailey  v.  Glover  and  other  similar  cases  can 
be  logically  sustained,  and  indicates  that  the  courts 
below  must  have  taken  those  cases  as  authority  for  the 
arbitrary  suspension  of  the  operation  of  an  unambiguous 
statute.     While,  in  technical '  strictness,  both  starting 
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points  are  probably  the  same,  the  fact  remains  that  the 
courts  have  not  considered  them  to  be  the  same  but  have 
held  the  ''date  of  the  accrual  of  the  cause  of  action"  to 
be  dependent  upon  when  that  cause  was  discovered.  This 
is  not  illogical  and  does  no  violence  to  the  language  of  the 
statute  involved  in  Bailey  v.  Glover.  But  it  is  not  logical 
or  fairly  possible  to  say  in  our  case  that  the  date  of  the 
discovery  of  the  fraud  is  the  date  of  the  ''passage  of  this 
act"  or  the  date  of  the  "issuance  of  such  patent." 

This  same  principle  is  fortified  by  many  statutes,  which, 
adopting  it,  have  provided  that  in  the  case  of  fraud  "the 
cause  of  action  shall  not  be  deemed  to  have  accrued  until 
the  discovery  thereof." 

The  preceding  discussion  demonstrates  that  the  appli-  . 
cation  of  the  "equitable  principle"  to  statutes  such  as  the 
one  involved  in  Bailey  v.  Glover  is  not  the  creation  of  a 
judicial  exception  from  the  terms  of  the  statute — ^it  is 
merely  by  way  of  judicial  interpretation. 

The  principle  does  not  apply  to  a  statute  such  as  the  one 
in  question,  where  the  language  is  not  only  explicit  but 
inflexible.  Pickett  v.  MdGavick,  Fed.  Cas.  No.  11126; 
In  re  Brown,  Fed.  Cas.  No.  1983;  Matter  of  Herzig,  15  Abb. 
New  Cases,  179;  Mall  &  Co.  v.  Ullrich,  37  Fed.  Rep.  653; 
Kinder  v.  Scharff,  231 U.  S.  517, 521. 

The  provision  in  the  statute  relative  to  patents  issued 
before  its  passage  makes  it  impossible,  in  such  instances, 
to  apply  llie  ai^ument  that  a  statute  of  limitations  may 
run  in  certain  cases  from  the  discovery  of  the  fraud.  The 
same  construction  must  be  given  to  the  entire  statute. 

Congress  was  presumptively  aware  of  the  rulings  that 
the  "cause  of  action  does  not  accrue  until  the  discovery 
of  the  fraud";  and  in  selecting  another  and  inflexible 
date  from  which  to  measure  the  period  of  limitation  in- 
tended to  depart  from  tlus  priaciple. 

The  equitable  principles  annoimced  in  Bailey  v.  Glover 
related  solely  to  statutes  affecting  private  litigants.    The 
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Acts  of  1891  and  1896  created  self-imposed  barriers 
against  suits  by  the  Government  only,  respecting  which 
the  equitable  rule  now  invoked  had  never  been,  and 
cannot  be,  applied.  The  statutes  neither  continued  nor 
repealed  any  such  rule  because  none  had  ever  existed. 
The  cause  of  action  was  not  concealed. 

Mr.  Assistant  Attorney  General  Kearfvl  for  the  United 
States: 

When  the  object  of  a  suit  is  to  obtain  relief  against  a 
fraud,  concealment  of  the  cause  of  action  by  the  wrong- 
doer suspends  the  bar  of  the  statute.  This  is  an  old  and 
familiar  rule  of  law  and  equity,  as  binding  on  the  courts 
of  the  jurisdictions  in  which  it  prevails  as  any  statute 
ever  enacted  by  a  legislative  body.  It  is  applied  in  miti- 
gation of  the  strict  letter  to  the  limitation  statute  as  if  it 
were  written  there  in  the  form  of  an  exception  to  its  gen- 
eral language.  The  reason  of  the  rule  is  that  statutes  of 
limitation  are  designed  to  prevent  the  wrongful  assertion 
of  rights  after  the  evidence  to  repel  them  has  been  impaired 
by  lapse  of  time,  and  therefore  it  could  never  have  been 
intended  by  any  general  words  of  limitation  to  provide  an 
instrument  for  the  encouragement  and  promotion  of 
wrong.  Counsel  assert  that  the  rule  has  never  been  ap- 
plied in  courts  of  law  imless  the  statute  under  considera- 
tion contained  an  express  exception  of  concealed  fraud, 
and  that  it  has  only  been  applied  in  courts  of  equity  in  the 
absence  of  such  exception  where  the  statute  related  solely 
to  actions  at  law.  Hence,  it  is  argued,  where  the  statute 
contains  no  such  exception,  and  expressly  bars  suits  in 
equity,  the  rule  is  inadmissible.  The  correctness  of  thdr 
premise  is  the  vital  point  of  this  case.  The  exact  point 
was  carefiilly  examined  and  determined  by  this  court  in 
Bailey  v.  GUwer^  21  Wall.  342,  which  has  been  cited  often  , 
since  and  never  questioned.  Gifford  v.  Helms,  98  U.  S. 
248,  252;  Upton  v.  McLaughlin,  105  U.  S.  640,  642;  Rosenr 


EXPLORATION  CO.  t .  UNITED  STATES.       443 
435.  Argument  for  the  United  States. 

thai  V.  Walker,  111  U.  S.  185,  190;  Traer  v.  Clews,  115 
U.  S.  628,  537;  Kirby  v.  Lake  Share,  etc..  Railroad,  120 
U.  S.  130, 136;  Avery  v.  Ckary,  132  U.  S.  604, 609;  PearaaU 
V.  Smith,  149  U.  S.  231,  236;  Kinder  v.  Scharff,  231  U.  S. 
517,521. 

The  rule  of  Bailey  v.  Glover  has  been  applied  to  the 
statute  now  under  consideration,  upon  facts  similar  to 
those  of  the  case  at  bar,  in  Linn  &  Lane  Timber  Co.  v. 
United  States,  196  Fed.  Rep.  593;  203  Fed.  Rep.  394,  af- 
firmed on  another  point,  236  U.  S.  574;  United  States  v. 
Puget  Sound  Co.,  215  Fed.  Rep.  436;  UniUd  States  v. 
SoiUhem  Pacific  Co.,  225  Fed,  Rep.  197;  United  States  v. 
Booth-Kelly  Lumber  Co.,  246  Fefl.  Rep.  970.  See  also 
State  V.  Stone  Cattle  Co.,  66  Texas,  363,  where  the  rule  of 
Bailey  v.  Olover,  was  applied  to  a  similar  statute  upon  a 
state  of  facts  like  the  present. 

The  English  cases  were  examined  in  Bailey  v.  Glover. 
Previously,  in  1828  Mr.  Justice  Story  in  the  law  action 
of  Sherwood  v.  Svtton,  5  Mason,  143,  had  reviewed  them 
exhaustively  and  demonstrated  that  in  England  the  ex- 
ception was  allowed  in  equity  both  in  cases  where  the 
limitation  act  was  applicable  by  analogy  merely  and  in 
those  of  concurrent  jurisdiction,  where  the  statute  boimd 
cptui^s  of  law  and  equity  alike;  and  not  only  in  equity  but 
also  by  the  courts  of  law,  without  dissent.  For  a  full  dis- 
cussion of  the  early  English  and  Ammoan  decisions, 
leading  to  the  same  result,  see  Angell  on  Limitations,  6th 
ed.,  §§  183-186,  which  was  written  prior  to  Bailey  v. 
Glover.  See  siao  Bank  v.  Fairhank,  49  N.  H.  131,  141; 
Way  V.  CuUing,  20  K  H.  187,  190-194;  Bowman  v.  San- 
bom,  18  N.  H.  205, 208.  The  statement  of  Vice  Chancellor 
Malins  in  Ecclesiastical  Commissioners  v.  Northeastern 
Ry.  Co.,  L.  R.,  4  Ch.  Div.  845,  859,  is  true,  if  at  all,  only 
with  respect  to  such  equitable  claims  and  titles  as  were 
not  also  cognizable  in  courts  of  law.  It  was  not  pertinent 
to  the  case  before  him,  and  was  later  disapproved  by  the 
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Privy  Ck)unca.  BuOi  Coal  Mining  Co.  v.  Osborne  [1899], 
A.  C.  351,  362. 

There  is  nothing  in  Bailey  v.  Cflovar  to  indicate  that  a 
period  running  from  the  time  the  cause  of  action  accraed 
was  considered  any  less  definite  or  more  susceptible  of 
interpretation  than  one  running  from  the  date  of  a  desig- 
nated transaction.  On  the  contrary,  the  court  very  plainly 
r^arded  the  statute  as  precisely  like  those  dealt  with  in 
the  cases  which  it  cited^  The  English  statute  of  21  James 
I,  c.  16,  in  the  application  of  which  the  rule  originated, 
concededly  did  not  employ  such  language,  and  ''it  is  to 
be  remembered,"  as  A&.  Justice  Story  said  in  Sherwood 
V.  Sutton,  5  Mason,  iJs,  153,  ''that  most  if  not  all  the 
statutes  of  limitations  existing  [in  1828]  in  the  several 
States  of  this  Union  have  borrowed  the  language  of  the 
statute  of  21  of  James."  It  was  upon  the  authorities 
applying  the  rule  to  those  statutes  that  the  court  relied  in 
Bailey  v.  Glover.  See  also  Kirby  v.  Lake  Shore  Railroad, 
120  U.  S.  130;  Greenwald  v.  AppeU,  17  Fed.  Rep.  140, 
141 ;  lAnn  &  Lane  Timber  Co.  v.  United  StateSj  196  Fed. 
Rep.  593,  599;  United  States  v.  S(mOiem  Pacific  Co.,  225 
Fed.  Rep.  197,  202;  State  v.  Stone  CatUe  Co.,  66  Texas, 
363;  Stale  v.  Wichita  Land  &  CatUe  Co.,  73  Texas,  450; 
Wichita  Land  &  CatUe  Co.  v.  State,  80  Texas,  684;  Jokrir 
Stan  V.  Roe,  1  Fed.  Rep.  692,  694;  Eddy  v.  Eddy,  168  Fed. 
Rep.  590;  Bank  v.  Fairbank,  49  N.  H.  131;  Newberry  v. 
Wilkinson,  199  Fed.  Rep.  673,  682-686. 

The  fact  that  the  rule  of  Bailey  v.  Glover  has  been  very 
generally  adopted  by  statute  in  the  States,  proves  only 
the  solid  sense  and  natural  justice  of  the  rule.  The  effect 
of  those  statutes  is  practically  to  overrule  the  decisions 
which  were  disapproved  in  Bailey  v.  Glover  and  to  make 
the  rule  of  that  case  universal  in  its  application.  State  v. 
Stone  Cattle  Co.,  66  Texas,  363,  367;  Bank  v.  Fairbank, 
49N.H.  131, 141. 

The  Act  of  1896  conc^ned  only  patents  "erroneously 
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issued''  under  railroad  and  wagon  road  grants,  and  the 
committee  report  which  accompanied  that  act  shows  that 
the  Act  of  1891  grew  out  of  the  cotafusion  resulting  from  the 
administration  of  railroad  grants.  But  even  if  it  appeared 
that  Congress  intended  to  deal  specifically  with  cases  of 
fraud  in  the  acquisition  of  coal  lands  by  the  use  of  dummy 
entrymen,  yet,  as  said  in  State  v.  Stone  Cattle  Co.y  66  Texas, 
363,  367: ''  It  could  scarcely  have  been  intended  that  the 
fraudulent  purchaser  should  reap  a  benefit  from  an  ag- 
gravation of  his  offense  by  the  fraudulent  concealment." 

The  greater  liability  of  the  Government  to  fraudulent 
imposition  is  all  the  more  reason  why  it  shotild  have  the 
benefit  of  this  ^'univ^-sally  implied"  qualification  of  the 
broad  language  of  the  statute. 

The  Government  may  receive  the  notice  through  its 
proper  officer,  like  a  corporation.  See  People  v.  Blank- 
enshipy  52  California,  619;  State  v.  Giles,  52  Indiana,  356; 
Staie  V.  Furlong,  60  Mississippi,  839;  State  v.  Warner 
VaUey  Stock  Co.,  56  Oregon,  283,  304;  State  v.  Wichita 
Land  &  Cattle  Co.,  73  Texas,  450. 

There  were  affirmative  acts  of  concealment;  but  it  is 
enough  that  the  fraud  was  such  as  to  conceal  itself. 

Mr.  Justice  Day,  after  making  tjjie  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

The  Circuit  Court  of  Appeals  foimd  that  the  evidence 
fully  supported  the  findings  of  the  trial  coiu^.  We  find  no 
occasion  to  disturb  the  findings  of  fact  by  two  courts. 
The  question  presented  for  our  consideration  is  whether 
the  suit  was  barred  by  the  statute  of  limitations  imder 
the  Act  of  March  3,  1891,  26  Stat.  1093,  which  provides: 

'*  That  suits  by  the  United  States  to  vacate  and  annul  any 
patent  heretofore  issued  shall  only  be  brought  within  five 
years  from  the  passage  of  this  act,  and  suits  to  vacate  and 
annul  patents  hereafter  issued  shall  only  be  brought  within 
six  years  after  the  date  of  the  issuance  of  such  patents." 
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As  averred  in  the  bill^  and  foimd  by  the  courts,  the 
frauds  were  concealed  until  after  six  years  had  elapsed 
from  the  issuance  of  the  patents — ''After  it  was  supposed 
the  statute  of  limitations  had  barred  any  action,  the 
participants  in  the  fraud  talked  very  freely,  telling  the 
truth  when  it  was  thought  it  would  do  no  harm."  It  is 
the  contention  of  the  appellants  that  the  statute  was  in- 
tended to  bar  all  actions  after  six  years  from  the  date  of 
the  issuance  of  the  patent,  that  if  for  six  years  the  Govern- 
ment has  failed  to  discover  the  fraud,  no  matter  what 
its  diligence  in  that  respect  may  be,,  its  action  against 
the  guilty  parties  is  forever  barred  and  they  may  hold  in 
security  the  lands  thus  obtained  by  grant  from  the  United 
States  by  means  of  fraud  perpetrated  in  defiance  of  its 
laws  enacted  for  the  disposition  of  the  public  domain. 
We  are  imable  to  agree  with  this  contention.  We  think 
the  true  rule  is  established  in  federal  jurisprudence  by 
the  decision  of  this  court  in  Bailey  v.  Glover,  21  Wall.  342. 
In  that  case  a  question  was  presented  under  the  Bank- 
ruptcy Act  of  1867,  which  provided  that  no  suit  at  law  or 
in  equity  should  be  maintained  by  or  agamst  an  assignee 
in  bankruptcy,  or  by  or  against  any  person  claiming  an 
adverse  interest,  touching  the  property  or  rights  of 
property  of  the  bankrupt,  in  any  court  whatever,  imless 
the  same  should  be  brought  within  two  years  from  the 
time  the  cause  of  action  accrued  for  or  against  the  as- 
signee. The  action  was  brought  to  set  aside  a  conveyance 
on  the  ground  of  fraud.  Among  other  things  it  was 
chained  that  the  bankrupt,  his  wife,  son  and  father-in-law 
being  defendants  in  the  case,  kept  secret  their  fraudulent 
acts,  and  endeavored  to  conceal  them  from  the  knowledge 
both  of  the  assignee  and  of  Winston  &  Company,  a  creditor 
proving  a  debt,  whereby  both  were  prevented  from  obtain- 
ing any  sufficient  knowledge  or  information  thereof  until 
within  the  previous  two  years,  and  that  even  up  to  the 
time  suit  was  instituted  they  had  not  been  able  to  obtain 
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full  and  particular  information  as  to  the  fraudulent 
disposition  made  by  the  bankrupt  of  a  large  part  of  his 
property.  A  general  demurrer  was  filed  to  the  bill  on  the 
ground  that  the  suit  was  not  brought  within  two  years  as 
required  by  the  statute.  It  is  thus  apparent  that  no 
attempt  was  made  to  prosecute  the  action  within  two 
years  from  the  time  the  same  accrued.  It  was  contended 
that  the  statute  was  imperative;  that  it  made  no  excep- 
tions, and  that  the  action  was  consequently  barred  by 
limitation.  This  cotirt,  after  a  full  review  of  decisions 
English  and  American,  decided  that,  notwithstanding 
the  positive  terms  of  the  statute,  it  did  not  begin 
to  run  until  after  ,the  discovery  of  the  fraud.  In  the 
coxu-se  of  the  opinion  Mr.  Justice  Miller  said:  "They 
[statutes  of  limitation]  were  enacted  to  prevent  frauds; 
to  prevent  parties  from  asserting  ri^ts  after  the  lapse 
of  time  had  destroyed  or  impaired  the  evidence  which 
would  show  that  such  rights  never  existed,  or  had  been 
satisfied,  transferred,  or  extinguished,  if  they  ever  did 
exist.  To  hold  that  by  concealing  a  fraud,  or  by  com- 
mitting a  fraud  in  a  manner  that  it  concealed  itself  until 
such  time  as  the  party  committing  the  fraud  could  plead 
the  statute  of  limitations  to  protect  it,  is  to  make  the 
law  which  was  designed  to  prevent  fraud  the  means  by 
which  it  is  made  successful  and  secure." 

It  will  be  observed  in  that  statute,  as  in  the  one  now 
under  consideration,  there  was  no  provision  that  the 
cause  of  action  should  not  be  deemed  to  have  accrued 
imtil  the  discovery  of  the  fraud.  But  it  was  held  that 
for  the  piupose  of  such  statutes  the  cause  of  action  did 
not  accrue  until  the  discovery  of  the  fraud;  that  such  was 
the  undisputed  doctrine  of  courts  of  equity,  and  that  the 
weight  of  authority,  Engjlish  and  American,  applied  the 
same  rule  to  actions  at  law. 

Among  other  cases  cited  by  Mr.  Justice  Miller,  is  the 
decision  of  Mr.  Justice  Story  at  the  Circuit  in  Sherwood 
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V.  Sutton,  5  Mason,  143,  s.  c,  21  Fed.  Gas.  No.  12,782,  p. 
1303.  That  case  involved  a  statute  of  the  State  of  New 
Hampshire  which  provided  that  actions  for  fraud  and 
deceit  should  be  brought  within  six  years.  It  contuned 
no  exception  as  to  actions  founded  on  fraud  where  the 
same  had  been  concealed  during  the  period  of  linodtation, 
and  the  question  was  whether  such  exception  was  implied. 
The  cases  were  very  fully  reviewed  by  Mr.  Justice  Story, 
and,  in  holding  that  the  statute  did  not  begin  to  run 
until  the  discovery  of  the  fraud,  he  said  (p.  1307) : 

''What  then,  is  the  reason,  upon  which  this  exception 
has  been  established?  It  is,  that  every  statute  is  to  be 
expounded  reasonably,  so  as  to  suppress,  and  not  to  ex- 
tend, the  mischiefs,  which  it  was  designed  to  cure.  The 
statute  of  limitations  was  mainly  intended  to  suppress 
fraud,  by  preventing  fraudulent  and  xmjust  claims  from 
starting  up  at  great  distances  of  time,  when  the  evidence 
might  no  longer  be  within  the  reach  of  the  other  party, 
by  which  they  could  be  repelled.  It  ought  not,  then,  to 
be  so  construed,  as  to  become  an  instrument  to  encour- 
agq  fraud,  if  it  admits  of  any  other  reasonable  inter- 
pretation; and  cases  of  fraud,  therefore,  form  an  implied 
exception,  to  be  acted  upon  by  courts  of  law  and  equity, 
according  to  the  nature  of  their  respective  jiuisdictions. 
Such,  it  seems  to  me,  is  the  reason,  on  which  tiie  exception 
is  built,  and  not  merely,  that  there  is  an  equity  binding 
upon  the  conscience  of  the  party,  which  the  statute  does 
not  reach  or  control." 

Bailey  v.  Glover  has  never  been  overruled  nor  modified 
in  this  court  and  has  been  approved  and  followed.  Roeenr 
thai  V.  Walker,  111  U.  S.  185,  190;  Traer  v.  Clews,  115 
U.  S.  528, 537, 538;  Kirby  v.  Lake  Shore  &  Michigan  SoiUhr 
em  Railroad,  120  U.  S.  130, 136;  Avery  v.  -Cleary,  132  U.  S. 
604,  609.  It  was  also  applied  in  the  Court  of  Appeals  fcnr 
the  Ninth  Circuit  in  the  case  of  Ldnn  &  Lane  Timber  Co. 
V.  United  States,  196  Fed.  Rep.  593;  203  Fed.  Rep.  394. 
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It  18  trae  that  Mr.  Justice  Brewer,  in  delivering  the 
opinion  of  the  court  in  United  States  v.  Winona  &  St. 
Peter  R.  R.  Co.,  165  U.  S.  463,  476,  said  that  no  matter 
what  the  mistake  or  error  of  the  Land  Department  was, 
or  what  the  frauds  of  the  patentee,  the  patent  would  be- 
come conclusive  as  a  transfer  of  title  after  the  lapse  of 
six  years.  But  the  learned  Justice  said  in  the  same  opinion 
that  this  limitation  could  not  be  availed  of  because  the 
suit  was  commenced  before  the  expiration  of  the  time 
prescribed,  and  that  it  was  referred  to  as  showing  the 
pmpose  of  Congress  to  uphold  titles  arising  imder  cer- 
tification or  patent  after  the  lapse  of  a  certain  time.  It 
therefore  appears  that  the  question  was  not  involved  in 
that  case.  Nor  does  it  contain  any  discussion  of  the 
doctrine  previously  laid  down  in  Bailey  v.  Glover,  supra. 

In  United  States  v.  Chandkr-Dunbar  Co.,  209  U.  S.  447, 
cited  by  appellants,  no  question  was  made  as  to  the  effect 
of  concealment  of  fraud  imtil  after  the  running  of  the 
statute.  The  same  is  true  of  Louisiana  v.  Garfield,  211 
U.  S.  70,  also  relied  upon  by  appellants. 

When  Congi^ess  passed  the  act  in  question  the  rule  of 
Bailey  v.  Glover  was  the  established  doctrine  of  this  court. 
It  was  presumably  enacted  with  the  ruling  pf  that  case  in 
mind.  We  cannot  believe  that  Congress  intended  to 
give  immunity  to  those  who  for  the  period  named  in  the 
statute  might  be  able  to  conceal  their  fraudulent  action 
from  the  knowledge  of  the  agents  of  the  Government.  We 
are  aware  of  no  good  reason  why  the  rule,  now  almost  imi- 
versal,  that  statutes  of  limitations  upon  suits  to  set  aside 
fraudulent  transactions  shall  not  begin  to  run  imtil  the 
discovery  of  the  fraud,  should  not  apply  in  favor  of  the 
Government  as  well  as  a  private  individual.  It  is  not 
our  belief  that  Congress  intended  that  the  Government 
should  be  deprived  of  title  to  public  lands  by  those  who 
added  to  the  fraud  by  which  they  were  obtained,  artifices 
which  enabled  them  to  conceal  the  fraudulent  manner 
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in  which  they  were  secured  until  the  action  was 
to  be  barred  by  the  lapse  of  six  years. 
The  decree  of  the  Circuit  Court  of  Appeals  is 

Affirmed. 


M^  Justice  McKenna  and  Mb.  Justice  Van  De- 

VANTER 


Mr.  Justice  McRetnolds  took  no  part  in  this  deci- 
sion. 


JIM  BUTLER  TONOPAH  MINING  COMPANY  v. 
WEST  END  CONSOLIDATED  MINING  COM- 
PANY. 

error  to  the  supreme  court  of  the  state  of  NEVADA. 
No.  249.    Argued  March  26,  27,  1918.— Decided  June  10,  1918. 

The  end  lines  of  a  lode  mining  claim,  in  the  sense  of  the  mining  law, 
are  those  which  are  laid  across  the  vein  to  show  how  much  of  it  in 
length  is  appropriated  and  claimed  by  the  miner.  All  other  linds  are 
side  lines. 

To  sustain  the  extralateral  right,  the  end  lines  must  be  parallel  and 
straight,  but  this  is  not  required  of  the  side  lines. 

A  mining  claim  was  laid  out  as  a  parallelogram  1500  by  600  feet,  but 
with  two  diagonally  opposite  angles  truncated  so  that  what  would 
have  been  end  lines  in  the  absence  of  the  truncation  were  thereby 
shortened  substantially,  but  less  than  one  half.  Hdd,  that  these 
shortened  lines,  which  were  straight  and  parallel,  were  the  end  lines 
within  the  meaning  of  the  mining  law  and  for  the  purpose  of  de- 
termining the  extralateral  right,  and  that  the  truncating  lines  were 
parts  of  the  side  lines. 

The  extralateral  right  is  a  creation  of  the  federal  mining  laws  and  they 
alone  must  be  looked  to  in  defining  it. 

Where  a  single  vein,  whose  apex  is  within  the  boundaries  of  the  claim, 
in  its  descent  sepjiratos  into  two  limbs — one  being  the  disco\'ery  \^n 
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— ^which  dip  downward  through  the  vertical  planes  of  the  side  lines, 
theextralateral  right,  its  other  elements  being  present,  applies  to  each. 

The  findings  showed  a  fissure  vein  with  two  dipping  limbs  whose  course 
downward  \^as  substantial,  regular  and  practically  free  from  undu- 
lation. For  750  feet  out  of  a  total  length  of  1150  feet  within  the 
claim  each  was  practically  a  separate  vein  with  a  distinct  summit 
or  terminal  edge.  For  the  remaining  400  feet  the  two  were  united 
and  from  the  place  of  union  mineralized  rock  continued  upward  for 
from  20  or  30  to  100  feet.  There  was  no  contention  that  a  top  or 
apex  had  been  found  elsewhere.  Hetd,  that  it  could  not  be  said  as 
a  matter  of  law  that  there  was  no  top  or  apex  within  the  claim, 
in  the  sense  of  the  mining  law. 

39  Nevada,  375,  afi&rmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Curtis  H.  Lindley,  with  whom  Mr.  Hugh  H.  Brown^ 
Mr.  Wm.  E.  Colby  and  Mr.  J.  H.  Evans  were  on  the  brief, 
for  plaintiff  in  error: 

One  of  the  essential  elements  of  an  apex  is  a  "terminal 
edge";  and,  when  the  vein  turns  over  and  dips  m  the  op- 
posite direction,  the  resulting  anticlinal  roll  has  no  legal 
apex,  as  is  held  by  all  the  authorities  that  have  considered 
the  question.  Iron  Silver  Mining  Co.  v.  Murphy,  3  Fed. 
Rep.  368,  371,  375;  Stevens  v.  Williams,  Fed.  Cas.  No. 
13,413,  pp.  40,  43;  Stewart  Min.  Co.  v.  Ontario  Min.  Co., 
237  U.  S.  350,  360;  Alameda  Min.  Co.  v.  Success  Min.  Co., 
29  Idaho,  618,  630;  Eureka  Cons.  Min.  Co.  v.  Richmond 
Min.  Co.,  4  Sawyer,  302,  311;  Duggan  v.  Davey,  4  Dakota, 
110;  lUinais  Silver  M.  Co.  v.  Raff,  7  N.  Mex.  336;  Costigan, 
Mining  Law,  139;  Barringer  and  Adams,  Law  of  Mines 
and  Mining,  442;  Shamel,  Mining,  Mineral  and  Geolog. 
Law,  193,  194;  Mines  and  Minerals,  27  Cyc.  537;  Ray- 
mond, Glossary  of  Min.  and  Met.  Terms.,  Trans.  Am. 
Inst.,  M.  E.,  Vol.  IX,  102. 

Section  2322  of  the  Revised  Statutes  does  not  justify  the 
exercise  of  an  extralateral  right  on  the  same  vein  on  two 
downward    cofurses   and   in    opposite    directions,    since 
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the  wording  of  the  statute  will  not  permit  such  a  con- 
struction. This  is  especially  true  where  the  limb  of  the 
vein  on  which  the  discovery  was  made  dips  in  the  op- 
posite direction  from  the  Umb  in  which  the  disputed  ore 
bodies  occur. 

The  westerly  end  line  of  the  West  End  claim  is  a  broken 
line,  which  is  in  contravention  of  the  mandatory  provision 
of  the  statute  requiring  end  lines  to  be  parallel  and  neces- 
sarily straight. 

Mr.  W.  H,  Dickson,  with  whom  Mr.  S.  S.  Dovmer,  Mr. 
A.  C.  EUi8,  Jr.,  and  Mr.  H.  H.  Atkinson  were  on  the'brief, 
for  defendant  in  error. 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of 
the  court.  i 

This  is  a  suit  by  the  owner  of  two  lode  mining  claims — 
the*  Eureka  and  the  Curtis — to  enjoin  the  owner  of  an 
adjoining  lode  claim — ^the  West  End — ^from  exercising 
an  asserted  extralateral  right  in  respect  of  a  vein  extend- 
ing beneath  the  surface  from  the  latter  claim  into  the 
others.  All  the  claims  are  patented  and  their  ownership 
is  conceded.  The  Eureka  adjoins  the  West  End  on  the 
south  and  the  Curtis  lies  immediately  south  of  the  Eureka. 
The  state  coiuts,  both  trial  and  appellate,  upheld  the 
defendant's  asserted  right  to  follow  the  vein  extralaterally, 
39  Nevada,  375,  and  the  plaintiff  seeks  a  reversal  of  that 
decision  on  the  theory  that  it  is  in  contravention  of  the 
mining  laws  of  Congress,  in  that  (a)  the  end  lines  of  the 
West  End  claim  are  not  parallel  and  straight,  and  there- 
fore an  essential  element  of  the  right  to  follow  the  vein 
extralaterally  is  wanting,  (b)  this  right  can  be  exercised 
only  in  one  direction,  that  is,  beyond  one  side  line,  not 
both,  and  as  the  discovery  vein  ^  dips  to  the  north  the 

^  The  discoveiy  was  on  the  northerly  limb  hereinafter  described. 
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right  can  be  exercised  only  in  that  direction,  and  (c)  the 
facts  specially  found  do  not  show  that  the  top  or  apex 
of  the  vein  is  within  the  vertical  limits  of  the  West  End 
claim. 

For  present  purposes  the  West  End  claim  may  be  de- 
scribed as  having  the  form  of  a  parallelogram  1500  feet 
in  length  from  east  to  west  and  600  feet  in  width  from 
north  to  south,  but  with  a  small  portion  of  the  northeast 
comer  cut  off  by  a  diagonal  line  and  a  somewhat  larger 
portion  of  the  southwest  comer  similarly  cut  off  (see 
diagram,  39  Nevada,  389).  Thus  what  would  be  the 
end  lined  of  the  parallelogram,  if  it  were  complete,  are 
substantially  shortened,  but  the  major  part  of  each  re- 
mains. These  shortened  lines  are  not  only  parallel  but 
straight.  Are  they  the  end  lines  of  the  claim  in  the  sense 
of  the  statute?  Or  do  its  end  lines  consist  of  the  shortened 
lines  and  the  diagonal  lines?  End  lines  in  the  sense  of 
the  statute  are  those  which  are  laid  across  the  vein  to 
show  how  much  of  it,  in  point  of  length,  is  appropriated 
and  claimed  by  the  miner.  All  other  lines  are  side  lines. 
Trae,  the  end  lines  must  be  both  parallel  and  straight, 
Rev.  Stats.,  §§  2320,  2322;  Walralh  v.  Chamjnon  Mining 
Co.,  171  XJ.  S.  293,  311,  but  it  is  not  so  with  tiie  side  lines. 
They  may  have  angles  and  elbows  and  be  converging  or 
diverging  so  long  as  their  general  0010*86  is  along  the  vein 
and  the  statutory  restriction  on  the  width  of  claims  is 
respected.  Del  Monte  Mining  Co.  v.  Last  Chance  Mining 
Co.,  171  XJ.  S.  55,  84.  Applying  these  tests  to  the  boimd- 
ing  lines  of  the  West  End  claim,  we  regard  it  as  plain 
that  the  diagonal  lines  at  the  two  comers  are  part  of  its 
side  lines,  and  not  of  its  ^id  lines.  In  this  respect  the 
case  is  like  WalraJth  v.  Champion  Mining  Co.,  supra, 
where  in  determining  what  was  the  northerly  end  line 
of  the  Providence  claim  (see  diagram,  171  U.  S.  298), 
the  line  g-h  was  held  to  be  the  tme  end  line  and  the  diag- 
onal line  f-g  to  be  no  part  of  it.    Thus  the  objection  that 
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the  end  lines  of  the  West  End  claim  are  not  parallel  and 
straight  is  untenable. 

What  in  mining  cases  is  termed  the  extralateral  right 
is  a  creation  of  the  mining  laws  of  Congress,  and  to  learn 
what  it  is  we  must  look  to  them  rather  than  to  some 
system  of  law  to  which  it  is  a  stranger.  Besides,  as  Con- 
gress has  plenary  power  over  the  disposal  of  the  mineral- 
bearing  public  lands,  it  rests  with  it  to  say  to^hat  ex- 
tent, if  at  all,  the  right  to  pursue  veins  on  their  downward 
cotu^se  into  the  earth  shall  pass  to  and  be  reserved  for 
those  to  whom  it  grants  possessory  or  other  titles  in  such 
lands.    What  it  has  said  is4his,  Rev.  Stats.,  §  2322: 

''The  locators  of  all  mining  locations  ...  on  any 
mineral  vein,  lode,  or  ledge,  situated  on  the  public  do* 
main,  their  heirs  and  assigns,  .  .  .  shall  have  the 
exclusive  right  of  possession  and  enjojrment  of  all  the 
surface  included  within  the  lines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  sur- 
face-lines extended  downward  vertically,  although  such 
veins,  lodes,  or  ledges  may  so  far  depart  from  a  per- 
pendicular in  their  course  downward  as  to  extend  out- 
side the  vertical  side-lines  of  such  siuface  locations. 
But  their  right  of  possession  to  such  outside  parts  of  such 
veins  or  ledges  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward  as  above 
described,  through  the  end-lines  of  their  locations,  so 
continued  in  their  own  direction  that  such  planes  will 
intersect  such  exterior  parts  of  such  veins  or  ledges." 

It  will  be  seen  that  the  extralateral  right  so  created  is 
subject  to  three  limitations.  One  conditions  it  on  the 
presence  of  the  top  or  apex  inside  the  botmdaries  of  the 
claim.  Another  restricts  it  to  the  dip  or  course  downward, 
and  so  excludes  the  strike  or  onward  coiu^e  along  the  top 
or  apex.  And  the  last  confines  it  to  such  outside  parts  as 
lie  between  the  end  lines  continued  outwardly  in  their  own 
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direction  and  ^diended  vertically  downward.  But  otheiv 
wise  it  is  without  limitation  or  exception  and  broadly 
includes  "all  veins,  lodes,  and  ledges  throughout  their 
entire  depth/' — one  as  much  as  another,  and  all  whether 
they  depart  through  one  side  line  or  the  other.  Given  two 
veins  which  in  their  descent  pass,  one  through  one  side 
line  and  the  other  through  the  other  side  line,  how  could 
it  be  held  that  the  right  applies  to  one  vein  and  not  to  the 
other,  when  the  statute  says  "all  veins  .  .  .  through- 
out their  entire  depth"?  By  what  rule  would  a  court  be 
guided  in  making  a  selection  between  the  two  when  the 
statute  makes  none?  And  where  a  single  vein  in  its 
descent  separates  into  two  limbs  which  depart  through 
the  opposite  side  lines,  on  what  theory  could  the  right 
be  sustained  as  to  one  limb  and  rejected  as  to  the  other? 
The  terms  of  the  statute,  as  we  think,  do  not  lend  them- 
selves to  any  such  distinctions,  but,  on  the  contrary, 
show  that  none  such  is  intended. 

In  Mining  Co.  v.  Tarhel,  98  U.  S.  463,  467,  this  court  in 
pointing  out  the  intent  of  the  statute  said  that  ''the  end 
lines  are  to  cross  the  lode  and  extend  perpendicularly 
downwards,  and  to  be  continued  in  their  own  direction 
either  way  horizontally.''  And  in  Del  Monte  Mining  Co. 
V.  Last  Chance  Mining  Co.,  171  U.  S.  55,  a  case  in  which 
the  statute  was  much  considered,  it  was  said,  p.  88: 
"Every  vein  whose  apex  is  within  the  vertical  limits  of 
his  surface  lines  passes  to  him  by  virtue  of  his  location. 
He  is  not  limited  to  only  those  veins  which  extend  from 
one  end  line  to  another,  or  from  one  side  line  to  another, 
or  from  one  line  of  any  kind  to  another,  but  he  is  entitled 
to  every  vein  whose  top  or  apex  lies  within  his  surface 
lines.  Not  only  is  he  entitled  to  all  veins  whose  apexes 
are  within  such  limits,  but  he  is  entitled  to  them  through- 
out their  entire  depth,  'although  such  veins,  lodes  or 
ledges  may  so  far  depart  from  a  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical  side 
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lines  of  such  surface  locations/  In  other  words,  given  a 
vein  whose  apex  is  within  his  siuf  ace  limits  he  can  pursue 
that  vein  as  far  as  he  pleases  in  its  downward  coiurse  out- 
side the  vertical  side  lines."  And  again,  p.  89:  ''The 
locator  is  given  a  right  to  pursue  any  vein,  whose  apex  is 
within  his  surface  limits,  on  its  dip  outside  the  vertical 
side  lines,  but  may  not  in  such  pimsuit  go  beyond  the 
vertical  end  lines."  In  Calhoun  Gold  Mining  Co.  v.  Ajax 
Gold  Mining  Co.,  182  U.  S.  499,  it  was  added,  p.  508: 
''There  are  no  exceptions  to  its  language.  The  locators 
'of  any  mineral  veins,  lode  or  ledge'  are  given  not  only 
'an  exclusive  right  of  possession  and  enjoyment'  of  all 
the  surface  included  within  the  lines  of  their  locations,  but 
'  of  all  veins,  lodes  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  smf  ace  lines 
extended  downward  vertically.'  A  locator  therefore  is 
not  confined  to  the  vein  upon  which  he  based  his  location 
and  upon  which  the  discovery  was  made."  And  also, 
p.  509:  "Blind  veins  are  not  excepted,  and  we  cannot 
except  them.  They  are  included  in  the  description  'all 
veins'  and  belong  to  the  surface  location." 

We  conclude  therefore  that,  when  the  other  elements 
of  the  extralatend  right  are  pi^sent,  it  may  be  exercised 
beyond  either  or  both  side  lines  depending  on  the  direc- 
tion which  the  departing  vein  or  veins  take  in  their  down- 
ward course. 

So  much  of  the  special  finding  as  bears  on  the  character 
of  the  vein  and  the  presence  of  its  top  or  apex  inside  the 
vertical  lines  of  the  West  End  claim  is  as  follows: 

"The  said  vein  does  not  on  its  upward  course,  or  at 
its  top  or  apex,  outcrop  or  reach  the  present  surface,  but 
is  covered  or  bxiried  to  a  considerable  depth  by  lava, 
locaUy  known  as  and  called  'Midway'  andesite,  which, 
after  the  formation  of  the  vein,  flowed  over  the  then  sur- 
face of  the  territory  in  which  the  vdn  exists;  that  at  and 
for  a  distance  of  360  feet  westerly  from  where  said  vein 
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or  lode  crosses  the  easterly  end  line  of  said  West  End 
claim,  which  crossing  is  at  a  distance  of  135  feet  northerly 
from  the  southeast  comer  of  said  West  End  claim,  there 
is  a  juncture  or  union  between  two  limbs  or  sides  of  said 
vein,  and  from  the  summit  of  said  juncture  or  union 
the  downward  course  of  one  limb  or  side  thereof  is  in  a 
northerly  direction,  and  the  downward  course  of  the 
other  limb  or  side  thereof  is  in  a  southerly  direction;  that 
there  is  a  continuation  upward  from  the  summit  of  said 
jimctiu*e  or  union  of  said  northerly  and  southerly  dipping 
limbs  or  sides  of  said  vein  of  ore  and  silver-bearing  quartz 
or  rock  in  place  for  a  distance  from  20  or  30  to  more  than 
100  feet,  and  to  what  was  the  siuf ace  before  the  same  was 
biu-ied  beneath  the  said  lava  flow;  that  such  ore  and 
silver-bearing  quartz  were  deposited  where  the  same  are 
now  foxmd  at  the  same  time  and  during  the  same  period 
that  the  main  vein  below  was  created,  and  from  mineral- 
bearing  solutions  having  the  same  source;  that  the  dip 
is  fairly  conformable,  and  the  strike  or  course  of  such  up- 
ward continuation  of  ore  and  silver-bearing  quaitz  is 
conformable  to  the  dip  and  strike  or  course  of  said  north- 
erly dipping  limb  or  side  of  said  vein  from  the  summit  of 
said  juncture  downward,  and  the  Court  finds  that  said 
upward  continuation  is  a  part  of  said  vein  or  lode;  that 
thence  westerly,  and  for  a  distance  of  360  feet,  the  north- 
erly and  southerly  dipping  limbs,  sides,  or  slopes  of  said 
vein  do  not  imite  or  form  a  union  or  jtmcture  in  their 
upward  course,  but  for  that  distance  each  of  said  limbs 
or  sides  has  a  separate  and  independent  top  or  apex;  that 
thence  westerly,  for  a  distance  of  40  feet,  the  northerly 
and  southerly  dipping  limbs,  sides  or  slopes  of  said  vein 
are  again  found  in  conjimction,  as  in  the  said  most  easterly 
360  feet;  that  thence  westerly,  and  imtil  said  northerly 
and  southerly  dipping  limbs,  sides,  or  slopes  of  said  vein 
intersect  with  and  cross  said  northerly  side  line  of  said 
mining  claim,  they  do  not  unite  or  form  a  union  or  junc* 
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ture  in  their  upward  course,  but  for  that  distance  ^  each 
of  said  limbs  or  sides  has  a  separate  and  independent 
top  or  apex;  that  between  said  distance  of  40  feet,  where 
said  northerly  and  southerly  dipping  limbs,  sides,  or 
slopes  of  said  vein,  as  aforesaid,  unite  or  form  a  union 
or  jimcture  in  their  course  upward,  and  said  points  on 
said  northerly  side  line  of  said  mining  claim  where,  as 
aforesaid,  said  contrardipping  limbs,  sides,  or  slopes  of 
said  vein  respectively  intersect  said  side  line  and  cross 
the  same  and  so  depart  from  said  mining  claim,  there 
are  two  points  at  which  it  appears  that  said  contrardipping 
limbs,  sides  or  slopes  of  said  vein  on  their  upward  course 
approach  closely  to  a  juncture  or  imion  but  as  to  said 
contrardipping  limbs,  sides  or  slopes  of  said  vein  at  said 
two  points  actually  forming  a  juncture  or  imion  on  their 
upward  course,  the  evidence  is  meager  and  unsatisfac^ 
tory;  that  the  point  where  the  said  northerly  dipping 
limb  or  side  of  said  vein  departs  from  the  said  mining 
claim  through  the  northerly  side  line  thereof  is  1120  feet 
westerly  from  the  northeast  comer  of  said  claim,  meas- 
ured along  the  northerly  side  line  thereof;  that  the  point 
where  said  southerly  dipping  limb  or  side  of  said  vdn 
departs  from  said  mining  claim  through  the  northerly 
side  line  thereof  is  1142}4  feet  westerly  from  the  north- 
east comer  of  said  claim,  measured  along  the  northerly 
side  line  thereof;  that  throughout  said  distance  of  40  feet, 
where  the  contra-dipping  limbs  on  sides  of  said  vein  are 
foimd  in  conjimction,  as  hereinbefore  stated,  there  is  a 
continuation  upward  from  the  sununit  of  the  jimcture  or 
union  of  said  two  limbs  or  sides  of  said  vein  of  ore  or  vein 
quartz  to  what  was  the  surface  before  the  same  was  cov- 
ered by  the  lava  flow;  that  the  dip  or  downward  course  of 
both  the  northerly  and  southerly  dipping  sides  or  limbs  of 
the  vein  where  the  two  are  found  in  conjunction,  as 
aforesaid,  and  also  in  the  places  where  each,  as  aforesaid, 

*  Approaching  400  feet. 
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has  its  separate  and  independent  top  or  apex,  is  regular 
and  practically  free  from  undulations;  that  the  said 
southerly  dipping  limb  or  side  of  the  vein  in  the  easterly 
portion  of  the  West  End  claim,  that  is  to  say,  the  easterly 
360  feet  thereof,  has  been  developed  from  the  top  or 
summit  of  said  jimcture  of  said  contra-dipping  limbs  to 
and  beyond  the  southerly  side  line  of  said  claim,  or  for  a 
distance,  measm^  on  the  slope  or  downward  coiu'se  of 
said  southerly  dipping  limb  or  side,  of  800  feet  or  there- 
abouts, the  average  dip  there  being  17  degrees  from  the 
horizontal;  that  the  westerly  portion,  that  is  to  say,  the 
westerly  300  feet  of  said  southerly  dipping  limb  or  side 
of  said  vein  found  in  the  West  End  claim,  has  been  de- 
veloped from  its  top  to  and  beyond  the  southerly  side 
line  of  said  claim,  or  for  a  distance,  measured  on  its  slope 
or  downward  course,  of  1000  feet  or  thereabouts,  the 
average  dip  there  bdng  30  degrees  from  the  horizontal; 
that  the  average  dip  of  said  northerly  dipping  limb  or 
side  of  said  vein,  so  far  as  the  same  has  been  developed 
in  its  downward  course,  is  17  degrees  from  the  horizontal; 
that  said  vein  is  a  fissure  vein;  that  there  is  a  difference 
in  the  strikes  or  courses  of  said  northerly  and  southerly 
dipping  limbs  of  said  vein  of  about  40  degrees;  that  at 
said  places  and  throughout  said  distances,  where  said 
contr&-dipping  limbs  of  said  vein  are  f oimd  to  intersect 
and  form  a  juncture,  as  aforesaid,  there  has-  been  a  min- 
gling of  the  mineralizations  of  said  two  limbs  of  said  vein 
within  the  angle  beneath  the  jimjcture  of  the  said  two 
limbs;  that  at  such  places  and  throughout  said  distances 
the  footwaD  of  said  two  limbs  of  said  vein,  within  the 
angle  beneath  their  said  jimctm^,  by  the  process  of  re- 
placement has  been  converted  into  mineralized  quartz  for 
considerable  distances  below  said  jimcture,  said  replace- 
ment quartz  extending  from  limb  to  limb." 

Giving  due  effect  to  the  finding,  it  is  manifest  that  the 
vein  in  controversy  is  not  a  flat  or  horizontal  vein  or  one 


460  OCTOBER  TERM,  1917. 

Opinion  of  the  Court.  247  U.  S. 

which  would  be  practically  horizontal  but  for  a  succession 
of  rolls  or  waves  in  its  elevation.  On  the  contrary,  it  is 
shown  to  be  a  fissure  vein  with  two  dipping  limbs  whose 
course  downward  is  substantial,  regular  and  practically 
free  from  undulations.  For  750  feet  out  of  its  total 
length  of  1150  feet  within  the  West  End  claim  each  limb 
is  practically  a  separate  vein  with  a  distinct  summit  ot 
terminal  edge.  For  the  remaining  400  feet  the  two  limbs 
are  united  and  from  the  point  of  union  the  mineralized 
quartz  or  rock  continues  upward  for  from  20  or  30  to 
more  than  100  feet,  and  this  seems  to  answer  all  the  calls 
of  a  summit  or  terminal  edge.  In  these  circumstances  we 
hardly  would  be  warranted  in  saying  as  matter  of  law 
that  the  vein  has  no  top  or  apex  within  the  claim  in  the 
sense  of  the  statute.  See  Stewart  Mining  Co.  v.  Ontario 
Mining  Co.,  237  U.  S.  350. 

It  is  well  to  remember,  as  this  court  has  indicated  in 
other  mining  cases,  that  to  take  from  the  discoverer  a 
portion  of  that  which  he  has  discovered  and  give  it  to  one 
who  may  have  been  led  to  make  an  adjoining  location  by 
a  knowledge  of  the  discovery  is  imreasonable. 

The  contention  is  not  that  the  top  or  apex  of  this  vein 
has  been  foimd  elsewhere,  but  only  that  what  is  found  in 
the  West  End  claim  is  not  such  in  the  sense  of  the  statute. 
''The  law,"  as  has  been  truly  said,  ''assiunes  that  the 
lode  has  a  tc^p,  or  apex,  and  provides  for  the  acquisition 
of  title  by  location  upon  this  apex."  Probably  this  as^ 
sumption  could  not  be  indulged  where  tUd  fact  appeared 
to  be  otherwise,  but  it  serves  to  show  that  the  absence  of 
a  top  or  apex  ought  not  to  be  adjudged  in  the  presence 
of  such  a  finding  as  we  have  here. 

Judgment  affirmed* 
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STATE  OF  ARKANSAS  t;.  STATE  OF  TENNESSEE. 

IMTERLOCUTORT  DECREE.     IN  EQUITT. 
No.  4.    Qngiiial.    Entered  June  10,  1918. 

Defining  the  principles  determining  the  boundary  between  Arkansas 
and  Tennessee  in  accordance  with  the  previous  opinion  and  decision, 
246  U.  S.  158,  and  appointing  a  commission,  duly  empowered,  to 
locate  and  designate  tiiie  line,  with  instructions  to  report,  etc. 

This  cause  came  on  to  be  heard  at  this  Term  and  was 
argued  by  counsd;  and  thereupon  and  on  consideration 
thereof,  it  was  Ordered,  Adjudged  and  Decreed  as  fol- 
lows, viz: 

1.  The  true  boundary  line  between  the  States  of 
Arkansas  and  Tennessee,  aside  from  the  question  of  the 
avulsion  of  1876,  hereinafter  mentioned,  is  the  middle  of 
the  main  channel  of  navigation  of  the  Mississippi  river 
as  it  existed  at  the  Treaty  of  Peace  concluded  between 
the  United  States  and  Great  Britain  in  1783,  subject  to 
such  changes  as  have  occurred  since  that  time  through 
natural  and  gradual  processes. 

2.  By  the  avulsion  of  March  7,  1876,  which  resulted 
in  the  formation  of  a  new  channel  known  as  the  Cental- 
nial  Cut-off,  the  boxmdary  line  between  said  States  was 
unaffected,  and  remained  in  the  middle  of  the  former 
main  channel  of  navigation  as  above  defined. 

3.  The  boundary  line  between  the  said  States  should 
now  be  located  along  that  portion  of  the  bed  of  said  river 
that  was  left  dry  as  the  result  of  said  avulsion,  according 
to  the  middle  of  the  main  navigable  channel  as  it  existed 
at  the  time  the  current  ceased  to  flow  therein  as  the  result 
of  said  avulsion. 

4.  A  commission  consisting  of  C.  B,  Bail^,  of  Wynne^ 
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Aikanaasi  Horace  VandeventeTi  oC  KoaxviDe,  Tenneaaee, 
and  Charles  A.  Baitoa,  oC  Memphis,  TennesBee,  oonqie- 
tent  persons,  is  here  and  now  named  by  the  court,  tapoa 
the  suggestion  ci  counsd,  to  run,  locate,  and  deagnate 
the  boundary  line  between  said  States  along  that  portion 
oC  the  bed  of  said  river  that  was  Ief(  diy  aa  the  result  of 
said  avukdon,  in  accordance  with  the  above  prindples: 
Commencing  at  the  upper  end  of  ibe  abandoned  porticm 
of  the  river  bed  at  or  about  the  beginning  or  head  of  said 
Centennial  Cut-off,  and  thence  following  along  the 
middle  of  the  former  main  channel  of  navigation  by  its 
several  courses  and  windings  to  the  lower  end  of  the 
abandoned  portion  of  said  river  bed  at  or  about  the  term- 
inus or  outlet  of  said  Centennial  Cutoff. 

5.  In  the  event  the  said  Commisaon  cannot  now 
locate  with  reasonable  certainty  the  line  of  the  river  as 
it  then  ran,  that  is,  at  or  immediately  before  the  avulsion 
of  1876,  it  shall  report  the  nature  and  esA&it  of  the  ero- 
sbns  and  accretions  that  occurred  in  the  old  channel 
prior  to  its  abandonm^it  by  the  cuir^it  as  the  result  of 
said  avulsion,  and  in  said  report,  if  necessary  to  be  made 
in  obedience  to  this  paragraphof  the  decree,  said  Com- 
mission shall  ^ve  its  findings  of  fact  and  the  evidence  on 
which  the  same  are  based. 

6.  Before  entering  upon  the  discharge  of  their  duties, 
each  of  said  commissioners  shall  be  duly  sworn  to  perform 
faithfully,  impartially,  and  without  prejudice  or  bias  the 
duties  herein  imposed;  said  oaths  to  be  taken  before  the 
Clerk  of  this  court,  or  before  the  Clerk  of  any  District 
Coint  of  the  United  States,  or  b^ore  an  officer  authorized 
by  law  to  administer  an  oath  in  the  State  of  Arkansas  or 
of  Tennessee,  and  returned  with  their  report;  that  said 
Commission  is  authorized  and  empowered  to  make  exam- 
ination of  the  territory  in  question,  and  to  adopt  all 
ordinary  and  legitimate  methods  in  the  ascertainment 
of  the  true  location  of  said  boundary  line;  to  summon 
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witnefiBes  and  take  evidence  under  oath;  to  compel  the 
attendance  of  witnesses  and  require  them  to  testify;  to 
call  for  and  require  the  production  of  papers  and  other 
documentary  evidence;  such  evidence,  however,  to  be 
taken  upon  notice  to  the  parties,  with  permission  to 
attend  by  cotmsel  and  cro6&-examine  the  witnesses;  and 
all  evidence  taken  and  all  exceptions  thereto  and  rulings 
thereon  shall  be  preserved  and  certified  and  returned  with 
the  report  of  said  commissioners;  and  said  commissioners 
are  also  at  liberty  to  i^fer  to  and  consult  the  printed  record 
in  the  cause  and  the  opinion  of  this  court  delivered  on 
March  4,  1918,  and  to  do  all  other  matters  necessary  to 
enable  them  to  discharge  their  duties  and  attain  the  end 
to  be  accomplished  conformably  to  this  decree. 

7.  It  is  further  ordered  that  should  any  vacancy  or 
vacancies  occur  in  said  board  of  commissioners  by  reason 
of  death,  refusal  to  act,  or  inability  to  perform  the  duties 
required  by  this  decree,  the  Chief  Justice  of  this  court  is 
hereby  authorized  and  empowered  to  appoint  another 
commissioner  or  conmiissioners  to  supply  such  vacancy 
or  vacancies,  the  Chief  Justice  acting  upon  such  in- 
formation in  the  premises  as  may  be  satisfactory  to 
him. 

8.  It  is  further  ordered  that  said  commisaoners  do 
proceed  with  all  convenient  dispatch  to  discharge  their 
duties  conformably  to  this  decree,  and  they  are  author- 
ized, if  they  deem  it  necessary,  to  request  the  codperation 
and  assistance  of  the  state  authorities  of  Arkansas  and 
Tennessee,  or  either  of  those  States,  in  the  performance 
of  the  duties  hereby  imposed. 

9.  It  is  further  ordered  that  the  Clerk  of  this  court 
shall  forward  at  once  to  the  Governor  of  each  of  said 
States  of  Arkansas  and  Tennessee  and  to  each  of  the 
conmiissioners  hereby  appointed  a  copy  of  this  decree  and 
of  the  opinion  of  this  court  deliv^*ed  herein  March  4, 
1918,  duly  authenticated. 
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10.  The  said  commissioners  shall  make  a  report  of 
their  proceedings  under  this  decree  as  soon  as  practicable 
and  on  or  before  such  date  as  hereafter  shall  be  fixed  by 
the  court,  and  shall  return  with  their  report  an  itemized 
statement  of  services  performed  and  expenses  ijQCurred 
by  them  in  the  performance  of  their  duties. 

11.  All  other  matters  are  reserved  until  the  coming  in 
of  said  report. 


■«•*■ 


POSTAL  TELEGRAPH  CABLE  COMPANY  v.  CITY 

OF  NEWPORT,  KENTUCKY. 

ERROB  TO  THE  COURT  OF  APPEALS  OF  THE  STATE  OF 

KENTUCKY. 

No.  273.    Argued  January  18,  21,  1918.— Decided  June  10,  1918. 

This  court  will  review  and  correct  the  error  of  a  state  supreme  court, 
in  assuming  a  state  of  facts  without  any  support  in  liie  record  as 
a  basis  for  denying  asserted  federal  rights. 

When  the  case  has  been  disposed  of  on  the  pleadings,  every  uncontra- 
dicted allegation  by  the  unsuccessful  party  must  be  taken  as  true,  in- 
cluding denials  of  material  facts  previously  averred  by  his  opponent. 

The  sole  ground  upon  which  a  judgment  against  a  prior  owner  is  con- 
clusive against  his  successor  in  interest  is  that  the  estoppel  runs  with 
the  property,  that  the  grantor  can  convey  no  better  right  or  title 
than  he  had  himself,  and  that  the  grantee  takes  cum  onere. 

Hence,  a  judgment  holding  a  telegraph  company  bound  by  a  license 
agreement  with  a  city  touching  the  use  of  the  streets,  but  rendered 
in  a  suit  begun  after  the  company  had  conveyed  to  another,  does  not 
estop  its  remote  successor  in  interest  from  claiming  against  the  city 
that  the  agreement  was  never  accepted. 

While  res  jvdicaia  ordinarily  is  a  matter  of  state  law,  a  decision  of  the 
state  court  which  denies  asserted  federal  rights  through  the  appli- 
cation of  a  former  judgment  will  not  conclude  this  court,  if  such  ap- 
plication be  clearly  inconsistent  with  the  right  to  due  process  of  law. 

It  is  a  violation  of  the  due  process  of  the  Fourteenth  Amendment  for 
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a  State  to  give  oonelusive  effect  to  a  prior  judgment  against  one  who 
was  neither  a  party,  nor  in  privity  with  a  party,  therein. 
160  Kentucky,  244,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  John  Randolph  Schindel,  with  whom  Mr.  Moriaon 
R.  Waite  was  on  the  briefs,  for  plaintiff  in  error. 

Mr.  Breni  Spence  for  defendant  in  error. 

Mb.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

On  December  5,  1895,  the  comicil  of  the  City  of  New- 
port, Kentucky,  passed  an  ordinance  pmporting  to  grant 
to  the  Postal  Tdegraph  Cable  Company  and  its  succes- 
sors, subject  to  certain  limitations,  the  right  and  privil^e 
of  erecting  poles  and  stretching  wires  over  the  streets  and 
alleys  of  the  city  necessary  to  the  establishment,  operation, 
and  maintenance  of  a  telegraph  system  connecting  that 
city  with  other  towns  and  cities.  Among  its  provisions 
were  these:  (a)  that  unless  the  company  should  within 
thirty  days,  and  in  writing,  accept  the  grant  subject  to 
the  limitations,  the  grant  should  become  void;  (b)  that 
nothing  in  the  ordinance  should  be  construed  as  granting 
a  franchise  to  the  company;  and  (c)  that  the  company 
should  pay  to  the  city  a  "special  license  tax"  of  $100  per 
annum.  This  company  was  a  New  York  corporation 
having  the  same  name  as  that  of  plaintiff  in  error,  and 
will  be  referred  to  hereinafter  as  the  first  New  York  com- 
pany. 

On  or  about  January  1,  1897,  that  company  conveyed 
its  property  in  the  State  of  Kentucky,  including  all  its 
rights  and  interests  in  the  City  of  Newport,  to  another 
New  York  corporation  known  as  the  Commercial  Cable 
Company;  in  1898  this  company  conveyed  the  same 
property  and  privileges  to  another  New  York  corporation 
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known  as  the  Commercial  Cable  &  Telegraph  Company; 
and  on  or  about  December  31,  1900,  all  of  said  rights  and 
property  were  transferred  and  conveyed  by  the  latter 
company  to  the  plaintiff  in  error,  the  Postal  Tel^raph 
Cable  Company,  which  is  a  corporation  of  the  State  of 
Kentucky,  and  since  then  has  owned  and  operated  the 
property. 

In  1908  suit  was  brought  in  a  state  court  by  the  city 
against  plaintiff  in  error  (hereinafter  referred  to  as  defend- 
ant) to  recover  ''license  taxes"  as  specified  in  the  ordi- 
nance for  a  series  of  years,  and  a  jud^nent  in  favor  of 
the  city  for  the  years  1903  to  1907  inclusive  was  sustained 
by  the  Court  of  Appeals  of  Kentucky,  notwithstanding 
certain  contentions  of  defendant  based  upon  the  provi- 
sions of  the  Constitution  of  the  United  States  respecting 
the  regulation  of  coiomerce  among  the  States  and  the 
establishment  of  post  offices  and  post  roads  (Art.  1,  §  8, 
pars.  3  &  7),  upon  the  Act  of  Congress  of  July  24,  1866 
(c.  230,  14  Stat.  221 ;  Rev.  Stats.  U.  S.  §  5263  et  seq.)  and 
upon  the  ''equal  protection"  clause  of  the  Fourteenth 
Amendment.  160  Kentucky,  244.  A  writ  of  error  under 
§  237,  Judicial  Code  (Act  of  March  3,  1911,  c.  231,  36 
Stat.  1087,  1156),  issued  before  the  taking  effect  of  the 
Act  of  September  6,  1916,  c.  448,  39  Stat.  726,  brings  the 
judgment  here  for  review. 

The  case  was  decided  upon  the  pleadings  and  exhibits, 
which  latter  included  a  copy  of  the  ordinance  and  what 
was  treated  as  a  transcript  of  the  record  of  a  previous  suit 
brought  by  the  city  against  the  first  New  York  company 
in  a.  state  court  of  Kentucky  to  recover  license  taxes 
under  the  ordinance  for  two  years  ending  December  5, 
1898,  resulting  in  a  judgment  in  favor  of  the  city,  which 
was  affirmed  by  the  Court  of  Appeals,  opinion  reported  in 
25  Ky.  Law  Rep.  635;  the  judgment  being  pleaded  as  a 
bar  to  the  defense  set  up  in  this  action. 

The  pleadings  in  the  present  suit  are  so  involved  and 
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prolix  that  a  particular  recital  of  them  would  be  tedious. 
We  will  present  a  sufficient  sumpiary  to  show  the  questions 
raised  and  how  they  were  disposed  of. 

The  city  alleged  the  passage  of  the  ordinance,  and 
averred  that  shortly  after  its  passage  and  in  pursuance  of 
it  the  first  New  York  company  erected  poles  and  strung 
wires  in  the  streets,  and  established,  operated,  and  main- 
.tained  a  telegraph  system  in  the  city,  and  thereby  the 
ordinance  became  a  binding  contract  between  the  city 
and  the  company;  but  that  defendant  had  failed  and  re- 
fused to  pay  the  siun  of  $100  per  anniun  for  the  several 
years  in  question,  in  disregard  of  its  contract. 

Defendant's  answer  alleged  that  at  the  time  of  the 
enactment  of  the  ordinance  defendant  was  not  in  existence, 
and  that  the  Postal  Telegraph  Cable  Company  therein 
referred  to  was  the  first  New  York  company;  denied  that 
either  that  company  or  defendant  in  any  manner  or  at 
any  time  accepted  the  ordinance,  or  that  the  same  became 
a  binding  contract  between  plaintiff  and  either  company; 
admitted  that  shortly  after  its  passage  the  first  New  York 
company  began  the  erection  of  its  poles  and  wires  and  the 
establishment  of  its  telegraph  sjrstem,  but  denied  that 
this  wa^  done  under  or  by  virtue  of  the  ordinance;  alleged 
on  the  contrary  that  that  company  did  not  accept  but 
declined  to  accept  the  ordinance,  as  plaintiff  well  knew, 
and  that  the  poles  were  erected  and  wires  strung  in  and 
over  the  streets  and  allejrs  of  the  city  by  the  company 
imder  another  and  independent  claim  of  right,  as  plaintiff 
well  knew;  that  that  company  had  accepted  the  Act  of 
Congress  approved  July  24,  1866,  c.  230,  14  Stat.  221; 
Rev.  Stats.  U.  S.  §  5263,  et  seq,  and  acts  amendatory 
thereof,  and  had  complied  with  their  terms,  and  thereby 
obtained  the  right  to  construct,  maintain,  and  operate  its 
lines  of  telegraph  over  and  along  all  post  roads  of  the 
United  States;  that  under  §  3964,  Rev.  Stats.  U.  S.,  and 
the  Act  of  Congress  of  March  1,  1884,  c.  9,  23  Stat.  3,  all 
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the  streets  and  alleys  of  the  City  of  Newport  were  such 
post  roads,  and  by  virtue  qff  these  provisions  of  the  laws  of 
the  United  States  said  New  York  company  was  entitled  to 
erect  its  poles  and  string  its  wires  over  and  along  the 
streets  and  alleys  of  the  city,  and  did  so  under  that  author- 
ity and  not  in  pursuance  of  any  acceptance  of  the  ordi-* 
nance,  nor  under  any  contract  with  the  city. 

Partly  in  an  amendment  to  the  answer,  and  partly  in  a. 
rejoinder  filed  at  the  same  time  in  response  to  plaintiff's 
reply,  defendant  set  up  the  conveyance  by  said  New  York 
company  on  or  about  January  1,  1897,  of  all  its  property, 
rights,  and  lines  of  telegraph  in  the  State  of  Kentucky  and 
elsewhere,  including  its  rights  over  the  roads,  streets  and 
alleys  in  said  State  and  in  the  various  cities  and  munici- 
palities thereof,  to  the  Commerical  Cable  Company,  a 
corporation  of  the  State  of  New  York;  set  up  the  subse- 
quent conveyances  of  the  same  property  as  we  have  re- 
cited them,  terminating  with  the  conveyance  to  the  de- 
fendant on  or  about  December  31,  1900;  alleged  that  from 
January  2,  1897,  until  June  30,  1898,  the  Commercial 
Cable  Company  of  New  York  operated  the  K^itucky 
lines  in  the  name  of  the  Postal  Telegraph  Cable  Company 
of  New  York;  that  from  June  30, 1898,  until  December  31, 
1900,  the  Commercial  Cable  &  Telegraph  Company  ot 
New  York  did  the  same;  and  that  since  the  last  mentioned 
date  defendant  had  owned  and  operated  and  still  owned 
and  operated  said  lines,  and  was  entirely  separate  and  dis- 
tinct from  the  first  New  York  company  and  had  no  rela-  * 
tions  with  it ;  that  since  the  last  mentioned  date  defendant 
had  been  engaged  in  operating  and  maintaining  a  system  of 
telegraphy  in  the  State  of  Kentucky  between  cities  and 
towns  in  that  State  and,  in  connection  with  other  com- 
panics,  between  various  other  cities  and  towns  in  other 
States;  that  before  the  last  mentioned  date  defendant  had 
accepted  the  Act  of  Congress  of  July  24,  1866,  and  had 
complied  with  its  terms  and  ever  since  had  been  subject 


POSTAL  TELEGRAPH  CABLE  CO.  v.  NEWPORT.    469 
464  Opinion  of  the  Court. 

thereto,  and  thus  had  obtamed  the  right  to  construct, 
maintain,  and  operate  its  lines  of  tel^raph  over  the 
streets  and  alleys  of  the  City  of  Newport,  and  was  doing 
so  pursuant  to  this  right  and  not  by  virtue  of  any  contract 
with  the  city. 

Defendant  in  its  answer  further  set  up  that  the  payment 
of  $100  per  annum  mentioned  in  the  ordinance  was  not 
imposed  as  a  ren^  but  as  a  special  license  tax;  and 
that  it  was  not  a  reasonable  rental  or  a  reasonable  or 
lawful  exaction  as  a  Hcense  tax.  Also  that  the  ordinance 
was  void  and  inoperative  because  said  right  and  privilege 
was  not  conferred  in  accordance  with  §  164  of  the  consti- 
tution of  the  Commonwealth  of  Kentucky  then  in  force, 
and  §3068,  Kentucky  Statutes.  And  also  that  the 
alleged  contract  was  beyond  the  powers  of  the  city,  vUra 
vires,  and  void. 

Defendant  further  alleged  that  other  telegraph  com- 
panies and  telephone  companies  were  using  the  streets 
and  alleys  of  the  city  for  poles  and  wires  in  a  manner 
substantially  similar  to  their  use  by  the  first  New  York 
company  and  by  defendant;  that  none  of  these  companies 
was  subject  to  the  payment  of  any  Ucense  tax  or  was 
required  to  pay  or  agreed  to  pay  any  compensation  to  the 
city  by  way  of  rental,  license,  or  otherwise;  that  the  at- 
tempted exaction  from  defendant  of  $100  per  annum  was 
an  unreasonable  discrimination  between  defendant  and 
other  telegraph  and  telephone  companies,  contrary  to  the 
laws  of  the  State  of  Kentucky  and  in  violation  of  the 
constitution  of  that  State,  and  also  in  violation  of  the 
first  section  of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States;  and  also  that  it  was  an 
unreasonable,  excessive,  and  imlawful  exaction,  in  vio- 
lation of  those  provisions  of  the  Constitution  of  the  United 
States  conferring  upon  Congress  the  power  to  regulate 
commerce  among  the  States  and  to  establish  post-oflices 
and  post-roads  (Art.  1,  §  8,  pars.  3  &  7),  and  the  laws 
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enacted  in  pursuance  thereof,  and  was  therefore  null  and 
void. 

In  what  was  entitled  a  '^  second  amended  petition/'  but 
was  ordered  by  the  court  to  be  taken  as  a  reply  to  defend- 
ant's answer,  plaintiff  set  up  in  substance  that  in  a  suit 
brought  by  it  against  the  first  New  York  company  on 
September  9,  1899,  the  city  alleged  that  the  ordinance  of 
December  5,  1895,  was  a  contract  consented  to  by  that 
company  and  under  which  it  deriveid  and  enjoyed  its 
privilege  to  erect  poles  and  string  wires  in  the  streets  and 
alleys  of  the  city  and  establish  and  maintain  a  telegraph 
system  therein,  that  in  consideration  of  this  right  and 
privilege  the  company  agreed  to  pay  to  the  city  the  sum 
of  $100  per  year  as  specified  in  the  ordinance,  and  that 
under  its  tenns  $200  was  due  to  the  city  for  two  years 
ending  December  5, 1898,  for  which  recovery  was  prayed; 
and  that  in  this  action  a  judgment  was  rendered  in  the 
trial  court  in  favor  of  the  city  for  the  amount  claimed, 
which  was  affirmed  by  the  Court  of  Appeals  of  Kentucky, 
its  opinion  being  reported  in  25  Ky.  Law  Rep.  635.  The 
same  pleading  alleged  that  the  Postal  Telegraph  Cable 
Company  of  Kentucky,  defendant  in  the  present  action, 
was  the  same  Postal  Telegraph  Cable  Company  that  was 
organized  under  the  laws  of  the  State  of  New  York  and 
was  defendant  in  the  former  action,  or  that  defendant  was 
the  lessee  or  successor,  and  succeeded  to  all  the  rights, 
privileges,  and  duties  of  the  defendant  in  the  former 
action,  and  was  using,  operating,  and  controlling  the 
same  poles,  wires,  and  equipment  as  those  used,  op- 
erated, and  controlled  by  the  defendant  in  the  former 
action;  and  plaintiff  pleaded  said  proceedings  and  judg- 
ment as  a  bar  to  the  defense  set  up  in  the  present 
action. 

By  way  of  rejoinder,  defendant  denied  its  identity  with 
the  Postal  Telegraph  Cable  Company  of  New  York, 
defendant  in  the  former  action,  denied  that  defendant  in 
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the  present  action  was  the  lessee  or  successor  of  said 
company  or  had  succeeded  to  all  its  rights,  or  to  any  of 
its  rights  under  the  ordinance,  and  denied  that  it  had 
succeeded  to  any  of  the  duties  of  said  New  York  company. 
In  the  same  pleading  were  the  averments  respecting  its 
acquisition  of  title  to  the  property,  its  operation  thereof, 
and  its  want  of  relation  with  the  New  York  company, 
which  we  have  recited. 

The  Court  of  Appeals,  in  disposing  of  the  case  (160 
Kentucky,  244),  laid  aside  the  questions  that  were  raised 
under  both  state  and  federal  law  as  to  the  validity  and 
effect  of  the  ordinance,  including  the  authority  of  the  city 
to  grant  the  privilege  or  exact  the  tax,  upon  the  ground 
that  the  first  New  York  company  had  agreed  to  the  ordi- 
nance, and  it  and  its  successors,  including  defendant,  had 
since  been  in  possession  of  the  streets  under  and  by  virtue 
of  it,  and  would  not  be  heard  to  dispute  its  vaUdity  while 
thus  occupying  the  streets.  Referring  to  the  statement 
in  the  ordmance  that  it  was  not  to  be  construed  as  grant- 
ing a  franchise,  the  court  said:  ^'Doubtless  it  was  well 
known  that  a  franchise  such  as  is  contemplated  and  re- 
quired by  the  [state]  constitution  could  not  be  secured  in 
this  way.  In  accepting  the  use  of  the  streets  under  this 
ordinance,  the  company  merely  obtained  the  right,  for 
the  stipulated  compensation,  to  occupy  the  streets  until 
such  time  as  the  city  mi^t  see  proper  to  revoke  the 
license.  But  so  long  as  the  company  occupies  the  streets 
under  the  license  it  must  pay  the  agreed  price.  The  com- 
pensation provided  by  the  ordinance  is  not  a  license  tax 
upon  the  right  of  the  company  to  do  business  in  the  city, 
but  merely  a  chai^  against  the  company  for  the  use  of 
the  streets  with  its  poles  and  wires."  The  contention 
that  the  exaction  of  $100  per  annimi  for  the  use  of  the 
streets  was  imreasonable  was  passed  by  a  reference  to  the 
previous  decision,  where  it  was  held  (25  Ky.  Law  Rep. 
637)  that  the  question  of  the  reasonableness  of  the  grant 
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and  what  was  a  fair  compensation  for  the  servitude  was 
a  question  for  the  parties  to  decide.  Finally,  the  conten- 
tion that  the  enforcement  of  the  ordinance  denied  to 
defendant  the  equal  protection  of  the  laws  was  rejected 
upon  the  groimd  that  it  did  not  appear  that  any  other 
telegraph  company  was  occupying  the  streets  of  Newport 
under  a  g^ant  like  the  one  conferred  by  the  ordinance  in 
question;  the  court  declaring  that  a  corporation  accepting 
a  privilege  under  one  grant  cannot  complain  that  other 
corporations  are  occupying  the  streets  under  different 
grants  imposing  other  conditions,  and  that  cities  may 
make  reasonable  classifications  of  grants  and  privileges, 
and  attach  dissimilar  conditions  and  impose  dissimilar 
burdens  upon  each  class,  without  violating  the  equal 
protection  feature  of  the  Federal  Constitution. 

It  will  be  observed  that  every  point  raised  by  defend- 
ant, whether  of  fact  or  of  state  or  federal  law,  was  held 
immaterial  upon  the  ground  that  (a)  the  first  New  York 
company  had  accepted  the  grant  subject  to  the  payment 
of  the  charge  of  $100  per  anmmi;  (b)  its  liability  to  pay 
the  same  had  been  adjudicated  in  the  former  suit;  and 
(c)  defendant,  as  successor  to  the  rights  and  privileges  of 
that  company,  was  concluded  by  the  former  judgment 
against  it. 

It  is  true  that,  in  answer  to  the  assertion  of  a  right  under 
the  Act  of  Congress  of  July  24,  1866,  to  erect  poles  and 
string  wires  in  the  streets  without  the  consent  of  the  city, 
the  court  declared  that  the  act  did  not  take  from  the  city 
the  right  to  charge  a  telegraph  company  for  using  its 
streets  a  reasonable  compensation  in  the  way  of  a  license 
fee  or  occupation  tax,  citing  St.  Louis  v.  Western  Union 
Telegraph  Co.,  148  U.  S.  92,  and  Western  Union  Telegraph 
Co.  V.  Richmond,  224  U.  S.  160.  In  each  of  these  cases, 
however,  it  was  assumed,  in  the  absence  of  anything  to 
the  contrary,  that  under  the  state  constitution  and  laws 
the  municipality  represented  the  public  in  the  control  of 
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the  streets  (148  U,  S.  100;  224  U,  S.  171) ;  in  the  St.  Louis 
Case  it  was  so  held  upon  rehearing  (149  U.  S.  465) ;  in  both 
cases  it  was  held  that  the  question  of  reasonable  compen- 
sation was  a  question  of  fact,  to  be  determined  in  the 
usual  way  (148  U,  S.  104H05;  224  U.  S.  171-172);  and  in 
the  St.  Louis  Case,  upon  a  retrial,  the  ordinance  charge 
was  foimd  to  be  imreasonable  in  fact  (166  U.  S.  388, 
391).  But  in  the  present  case,  both  the  power  of  the  city 
under  the  constitution  and  laws  of  the  State,  and  the 
reasonableness  in  fact  of  the  charge  of  $100  per  annum, 
were  denied  by  defendant,  and  the  court  declined  to  pass 
upon  either  question,  deeming  that  defendant  was  con- 
cluded upon  both  points  by  the  consent  of  its  pred- 
ecessor. 

We  assume  that  if  the  first  New  York  company  did  at 
the  outset  accept  the  ordinance,  either  in  writing  ac- 
cording to  its  terms  or  by  erecting  poles  and  wires  and 
occupying  the  streets  thereunder  or  in  any  other  matmer 
satisfactory  to  the  city,  that  company  and  its  successors 
in  the  ownership  of  the  telegraph  i^tem,  including  de- 
fendant, were  bound  to  comply  with  the  terms  of  the  ordi- 
nance as  to  the  ''special  license  tax"  (which  evidently  in 
that  case  would  be  regarded  as  an  agreed  rental),  so  long 
as  they  continued  to  retain  and  enjoy  the  privileges  con- 
ferred; that  in  that  event  every  claim  of  federal  right 
here  asserted  would  be  without  foundation;  and  that,  if 
the  fact  of  acceptance  had  been  conclusively  adjudged  in 
a  former  proceeding  against  defendant  or  its  privy,  the 
same  result  would  follow. 

But  the  question  arises,  whether  the  basis  of  fact  upon 
which  the  state  court  rested  its  decision  denying  the  as- 
serted federal  rights  has  any  support  in  the  record;  for  if 
not,  it  is  our  duty  to  review  and  correct  the  error.  Southr 
em  Pacific  Co.  v.  Schuyler,  227  U.  S.  601,  611 ;  North  Caro- 
lina R.  R.  Co.  V.  Zachary,  232  U.  S.  248,  259;  Carlson  v. 
Curtiss,  234  U.  S.  103,  106;  Norfolk  &  Western  Ry.  Co.  v. 
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West  Virginia^  236  U.  S.  606,  610;  IrUersUjiJU  AmusemeiiU 
Co.  V.  Albert,  239  U,  S.  660,  667. 

Sinee  the  case  proceeded  to  jud^nent  upon  the  pleadmgs, 
it  is  elementary  that  every  uncontradicted  allegation  of  fact 
by  the  unsuccessful  party  must  be  taken  as  true.  This  ap- 
plies to  the  denial  by  defendant  that  either  it  or  the  first 
New  York  company  accepted  the  ordinance,  the  averment 
that  the  latter  company  declined  to  accept  it  and  erected 
its  poles  and  strung  its  wires  in  the  streets  of  the  city 
under  another  and  independent  claim  of  right  as  plaintiff 
well  knew,  and  other  averments  bearing  upon  the  ques- 
tion of  acceptance  in  fact. 

There  remains  only  the  adjudication  in  the  tormer 
suit  against  the  first  New  York  company,  which  we  as- 
i»mne  to  have  been  sufficiently  pleaded,  and  to  have  sub- 
stantially involved  the  points  that  are  now  material  so  as 
to  make  them  res  judicata  in  a  subsequent  suit  between 
the  parties  and  their  privies  although  based  on  a  different 
demand  {Cromwell  v.  County  of  Sac,  94  U.  S.  361,  362; 
Wilson's  Executor  v.  Been,  121  U.  S.  626,  634;  Nesbit  v. 
Riverside  Independent  District^  144  U.  S.  610),  and  which 
the  Court  of  Appeals  regarded  as  concluding  defendant 
upon  matters  of  fact  as  well  as  law.  But  there  is  nothing 
in  the  record  to  make  this  judgment  conclusive  as  against 
defendant  except  upon  the  theory  of  a  privity  of  estate 
between  it  and  the  first  New  York  company.  And,  as  to 
this,  it  appears  from  the  averments  in  defendant's  plead- 
ings— ^indeed,  it  is  stated  as  a  fact  in  the  opinion  of  the 
court — ^that  the  suit  against  that  company  was  brought 
in  the  year  1899,  two  years  after  it  had  conveyed  its  prop- 
erty in  the  State  of  K^itucky,  including  all  its  rigjhts 
and  interests  in  the  City  of  Newport,  to  another  corpo- 
ration through  which  defendant  afterwards  acquired  title. 

The  ground  upon  which,  and  upon  which  alone,  a  judg- 
ment against  a  prior  owner  is  held  conclusive  against  his 
successor  in  interest,  is  that  the  estoppel  runs  with  the 
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property,  that  the  grantor  can  transfer  no  better  right 
or  title  than  he  himself  has,  and  that  the  grantee  takes 
cum  (mere.  From  this  it  follows  that  nothing  which  the 
grantor  can  do  or  suffer  after  he  has  parted  with  the  title 
can  affect  rights  previously  vested  in  tiie  grantee,  for  there 
is  no  longer  privity  between  them.  This  doctrine  is 
universally  accepted,  and  was  applied  by  this  court  in 
Keokuk  &  Western  R.  R.  Co.  v.  Missouri,  152  U.  S. 
301,  314;  Keokuk  &  Western  R.  R.  Co.  v.  Scotland 
County,  152  U.  S.  318,  322;  DvU  v.  Blackman,  169 
U.  S.  243,  248;  Old  Colony  Trust  Co.  v.  Omaha,  230  U.  S. 
100,  122.  We  infer  that  its  obvious  application  to  the 
facts  of  this  case  was  inadvertently  overlooked  by  the 
Court  of  Appeals,  because  the  general  principle  is  recog- 
nized in  previous  decisions  of  that  court  as  a  limitation 
upon  the  doctrine  of  lis  pendens.  Clarkson  v.  Morgan's 
Devisees,  45  Kentucky  (6  B.  Mon.),  441,  446,  453;  Parks 
V.  Smoot,  105  Kentucky,  63,  67. 

Res  judicaia,  like  other  kinds  of  estoppel,  ordinarily  is 
a  matter  of  state  law,  and  as  the  decision  of  the  state 
court  in  this  case  in  effect  rests  upon  that  ground,  this  of 
itself  would  be  sufficient  to  sustain  the  judgment  against 
reversal  in  this  court,  except  for  two  queries  that  must 
first  be  answered:  (a)  Is  the  question  of  state  law,  in  this 
case,  independent  of  the  federal  questions?  and  (b)  Is 
the  decision  reached  upon  that  point  sufficiently  well 
founded  to  ftimish  adequate  support  for  the  judgment? 
Eustis  v.BoUes,  150  U.  S.  361,  366;  SouOiem  Pacific  Co. 
V.  Schuyler,  227  U.  S.  601,  610;  Enterprise  Irrigation 
District  v.  Farmers  Mutual  Canal  Co.,  243  U.  S.  157, 
164. 

Waiving  the  doubt  whether,  under  the  particular  facts 
of  this  case,  the  question  of  res  judicaia  can  be  regarded 
as  independent  of  the  federal  questions  that  were  raised, 
we  are  of  the  opinion  that  the  decision  reached  upon  it  is 
so  clearly  ill  founded  that  it  cannot  sustain  the  judgment; 
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and  this  for  the  reason  that  it  is  inconsistent  with  another 
federal  right  of  defendant,  fundamental  in  character. 

The  doctrine  of  res  jiuiicata  rests  at  bottom  upon  the 
ground  that  the  party  to  be  affected,  or  some  other  with 
whom  he  is  in  privity,  has  litigated  or  had  an  opportunity 
to  litigate  the  same  matter  in  a  former  action  in  a  court 
of  competent  jurisdiction.  Southern  Pacific  R.  R.  Co.  v. 
Untied  Stales,  168  U.  S.  1,  48;  Greenleaf  Ev.,  §§522- 
523.  The  opportunity  to  be  heard  is  an  essential  req- 
uisite of  due  process  of  law  in  judicial  proceedings.  Wind- 
sor V.  McVeigh,  93  U.  S.  274,  277;  LouistnUe  &  NashtriUe 
R.  R.  Co.  V.  Schmidt,  177  U.  S.  230,  236;  Simon  v.  Craft, 
182  U.  S.  427,  436.  And  as  a  State  may  not,  consist- 
ently with  the  Foiuteenth  Amendment,  enforce  a  judg- 
ment against  a  party  named  in  the  proceedings  with- 
out a  hearing  or  an  opportunity  to  be  heard  {Pennoyer  v. 
Neff,  95  U.  S.  714,  733;  Scott  v.  McNedl,  154  U.  S-  34, 
46;  Coe  v.  Armmir  Fertilizer  Works,  237  U.  S.  413,  423), 
so  it  cannot,  without  disregarding  the  requirement  of  due 
process,  give  a  conclusive  effect  to  a  prior  judgment 
against  one  who  is  neither  a  party  nor  in  privity  with  a 
party  therein. 

It  follows  that  in  this  case  res  jiuiicata  cannot  be  re- 
garded as  an  adequate  support  for  the  jud^nent;  and 
since,  without  that,  we  have  not  the  materials  necessary 
for  a  proper  disposition  of  the  federal  questions  that  were 
raised,  we  express  no  opinion  upon  them. 

Jtidgment  reversed,  and  the  cause  remanded  for  further 
^proceedings  not  inconsistent  with  this  opinion. 
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The  duty  of  a  carrier  to  ship  by  the  cheapest  route  in  the  absence  of 
shipping  instructions  is  not  absolute;  it  is  a  duty  to  deal  fairly  with 
the  shipper,  with  due  regard  also  for  the  carrier's  own  interest  and 
its  obligation  to  the  public. 

Resort  to  the  more  expensive  of  two  of  the  carrier's  routes  may  be 
justified  by  a  reasonable  general  practice  of  the  carrier. 

The  Northern  Pacific,  having  two  routes  between  Duluth  and  other 
Minnesota  points  farther  west,  one  intrastate,  with  a  heavy  upgrade 
westward,  the  other  interstate,  of  lighter  grades,  used,  in  the  absence 
of  other  shipping  directions,  the  former  for  Minnesota  traffic  bound 
to  Duluth  and  the  latter  for  like  traffic  in  the  other  direction*  The 
charges  imder  the  interstate  tariff  were  more  than  those  allowed  be- 
tween the  same  points  by  Minnesota  law.  Heldf  that  the  reasonable- 
ness of  this  practice  of  routing  was  an  administrative  question  within 
the  jurisdiction  of  the  Interstate  Commerce  Conunission,  whose  de- 
cision the  state  courts  had  no  jurisdiction  to  anticipate. 

133  Minnesota,  93;  id.  461,  reversed. 

Writ  of  error  to  review  136  Minnesota,  468,  dismissed. 

The  cases  are  stated  in  the  opinion. 

Mr.  Charles  Donnelly ,  with  whom  Mr.  Chartes  W.  Bunn 
was  on  the  brief,  for  plaintiff  in  error. 
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Mr.  Henry  C.  Flanneryy  Assistant  Attorney  General  of 
the  State  of  Minnesota,  with  whom  Mr.  Lyndon  A.  Smithy 
Attorney  General  of  the  State  of  Minnesota,  was  on  the 
brief,  for  defendant  in  error  in  No.  205. 

Mr.  Ernest  E.  Watson,  for  defendants  in  error  in  Nos. 
206  and  526,  submitted. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
court. 

These  three  cases  were  heard  together.  In  each  of 
them  the  plaintiff  below  sought  to  recover  from  the 
Northern  Pacific  Railway  Company,  in  a  state  district 
court  of  Minnesota,  an  amount  equal  to  that  by  which 
the  freight  collected  for  coal  carried  on  an  interstate 
route  from  Duluth  to  some  other  city  in  the  State,  ex- 
ceeded the  rate  prescribed  by  the  Minnesota  law  for 
carriage  between  those  points  on  another  route,  wholly 
within  the  State.  In  each  case  judgment  was  entered  in 
the  trial  court  for  the  plaintiff  for  such  amount;  and  the 
judgments  were  affirmed  by  the  Supreme  Court  of  Min- 
nesota.    Each  case  comes  here  on  writ  of  error. 

Carlton  is  situated  on  the  Northern  Pacific  Railway, 
west  of  Duluth.  Between  these  Minnesota  cities  that 
company  operates  two  lines  of  railroad,  each  mainly 
single  track.  The  northerly  line,  about  20.9  miles  in 
length,  lies  wholly  within  Minnesota;  the  southerly  line, 
27.5  miles  in  length,  extends  for  11.7  noiles  throu^ 
Wisconsin.  The  southerly  is  the  original  Northern  Pa- 
cific line  which  was  built  in  1885.  It  has  relatively  light 
grades.  The  northerly  line  was  built  by  the  St.  Paxil 
and  Duluth  Railroad  Company  and  came  under  the 
management  of  the  Northern  Pacific  in  1900.  It  has  a 
heavy  upgrade  from  Duluth  to  Carlton.  Since  1900  both 
lines  have  been  operated  continuously  by  the  Northern 
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Pacific.  Because  of  these  grades,  the  northerly  route 
has  been  used  ahnost  exclusively  for  such  Duluth  ship- 
ments as  are  inbound  and  the  southerly  route  has  been 
used  for  such  as  are  outbound.  Until  June,  1907,  the 
rates  were  the  same  over  the  two  routes.  They  were 
duly  filed  with  the  Minnesota  Railroad  and  Warehouse 
Commission  and  with  the  Interstate  Commerce  Commis- 
sion. 

In  1907  the  legislature  of  Minnesota  fixed  for  intra- 
state carriage  of  coal,  maximum  rates  which  were  lower 
than  the  published  rates  theretofore  charged.  The  rates 
so  fixed  were  to  take  effect  June  1,  1907;  but  before  that 
date  their  enforcement  was  enjoined  by  the  proceedings 
which  were  reviewed  in  The  Minnesota  Rate  Cases,  230 
U.  S.  352.  This  injunction  remained  in  effect  until  July, 
1913,  when  it  was  dissolved  p\irsuant  to  that  decision. 
Until  then  the  Northern  Pacific  continued  to  charge  the 
published  rates  (and  therefore  the  same  rates)  on  all 
shipments  of  coal  from  Duluth  to  Minnesota  points, 
whether  moving  via  the  interstate  route  or  the  intrastate 
route.  After  dissolution  of  the  injimction,  the  company 
refimded  on  the  few  shipments  which  had  moved  over 
the  intrastate  route,  the  amount  by  which  the  charges  ac- 
tually collected  exceeded  the  charges  which  would  have 
been  collected  had  the  rates  fixed  by  the  legislature  been 
observed.  It  refused,  however,  to  make  refimds  on 
shipments  made  over  the  interstate  route,  on  the  ground 
that  the  state  statute  did  not  ^eet  them. 

Among  such  shipments  were  those  involved  in  these 
cases,  from  Duluth  by  the  interstate  route  to  three 
Minnesota  points,  Hitterdal,  Battle  Lake,  and  Hawley, 
cities  on  the  Northern  Pacific  lying  west  of  Carlton. 
The  shipment  in  each  case  was  delivered  to  the  Railway 
without  any  instruction  as  to  how  it  should  be  routed; 
but  the  plaintiffs  contended  that,  in  the  absence  of  in- 
structions, it  was  the  duty  of  the  carrier  to  select  that 
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route  which  was  for  the  interest  of  the  shipper,  namely 
the  intrastate  route;  because  it  would  prove  to  be  the 
cheaper,  if  the  rates  prescribed  by  the  State  were  up- 
held. The  several  shippers  claimed  that  they  were  en- 
titled to  the  same  refunds  which  would  have  been  made 
if  the  coal  had  been  carried  on  the  intrastate  route;  and 
the  suits  were  brought  to  recover  these  amounts. 

The  Railway  answered  in  the  first  two  cases,  that,  at 
the  time  of  the  shipments,  the  rates  published  were 
(because  of  the  injunction  in  effect)  identical  on  the  two 
routes;  that  "in  the  ordinary  and  proper  and  economical 
operation  of  its  property,  it  was  necessary  to  move,  and 
this  defendant  in  general  did  and  does  now,  move  all 
out-bound  shipments  from  Duluth  via  the  interstate  line 
and  all  in-bound  shipments  into  Duluth  via  the  intrastate 
line,  and  that  to  have  carried  the  shipments  referred  to 
in  the  complaint  to  their  destination  .  .  .  via  said 
intrastate  line  instead  of  via  the  interstate  line,  over  which 
they  were  actually  carried,  would  have  entailed  great 
additional  expense  upon  this  defendant'';  and  that  these 
rates  were  just  and  reasonable  for  the  service  performed 
and  were  collected  pursuant  to  the  tariffs  published  and 
filed  with  the  Interstate  Commerce  Commission.  In  the 
third  case  the  answer  alleged  in  addition,  that,  on  De- 
cember 24,  1915,  and  prior  to  the  commencement  of  that 
action,  the  Interstate  Commerce  Commission  had,  in 
Holmes  <fc  HalloweU  Co.  v.  Great  Northern  Ry.  Co.,  37 
I.  C.  C.  627,  decided  that  the  practice  of  defendant  in 
routing  its  westbound  shipmente  from  Duluth  over  its 
interstate  line  was  a  proper  and  reasonable  practice  and 
had  denied  the  application  for  reparation  on  shipments 
of  coal  made  over  that  route. 

The  judgments  entered  were  upon  demurrers  to  the 
answers.  That  in  number  205  was  entered  May  28, 1916; 
that  in  number  206  on  May  23,  1916;  that  in  number  526 
on  May  2, 1917.    (133  Mmnesota,  93 ;  Id.  461 ;  136  Id.  468.) 
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In  each  case  it  is  assigned  as  error  that  the  state  court 
held  that  the  cause  of  action  therein  is  not  affected  by 
the    federal    statute    regulating    interstate    commerce; 
and  also  that  the  state  court  assumed  jurisdiction  in 
advance  of  a  determination  by  the  Interstate  Commerce 
Commission  as  to  whether  the  practice  of  the  Northern 
Pacific  Railway,  in  sending  via  its  interstate  route  all 
shipments  of  the  character  involved  in  these  cases,  was 
reasonable.     In  the  third  case  the  additional  error  is 
assigned  that  the  court  held  that  the  intrastate  rate 
should  be  applied,  although  the  Interstate  Commerce 
Commission  had  found  that  the  practice  of  routing  out- 
boimd  shipments  from  Duluth  via  the  interstate  route 
was  proper  and  reasonable.     The  objection  that  the 
court  lacked  jurisdiction  to  entertain  the  proceeding  was 
not  made  in  the  answers  in  the  trial  court;  but  it  was  in- 
sisted upon  before  the  Supreme  Court  of  Minnesota;  was 
considered  and  overruled  by  that  court  (133  Minnesota, 
93,  97) ;  and  is  available  here.    In  nxunbers  205  and  206 
judgment  was  entered  before  the  Act  of  September  6, 
1916.    A  federal  question  is  involved;  and  the  cases  are 
properly  hwe  under  §  237  of  the  Judicial  Code.    In  num- 
ber 526  the  judgment  was  entered  after  the  Act  of  Sep- 
tember 6,  1916,  c.  448,  39  Stat.  726,  took  effect.     In  that 
case  there  was  not  drawn  in  question  the  validity  of  a 
statute  or  treaty  nor  the  validity  of  any  authority  exer- 
cised under  the  State.    Philadelphia  &  Reading  Coal  & 
Iron  Co.  V.  Gilbert,' 2^5  XJ.  S.  162;  Ireland  v.  Woods,  246 
U.  S.  323;  Stadelrnan  v.  Miner,  246  XJ.  S.  544.    The  writ 
of  error  in  number  526  must  therefore  be  dismissed; 
although  the  defendant  in  error  has  not  objected  to  the 
jurisdiction  of  this  court. 

We  proceed  to  consider  numbers  205  and  206.  In 
those  cases  the  Supreme  Coiurt  of  Minnesota  declared 
that  the  carrier's  duty  was  governed  by  the  common  law 
and  it  stated  the  applicable  principle  as  follows  (p.  96) : 
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''Where  a  railroad  .  company  operates  two  lines  of 
railroad  between  the  same  points,  and  the  freight  rate 
over  one  line  is  less  than  such  rate  over  the  other  line,  if 
other  conditions  are  reasonably  equal,  it  is  the  duty  of 
the  company  to  transport  shipments  between  those  points 
over  the  line  which  will  give  the  shipper  the  benefit  of 
the  cheaper  rate.  To  justify  transporting  such  shipments 
over  the  other  line  and  thereby  compel  the  shipper  to  pay 
the  higher  rate^  the  company  must  show  that  such  line 
was  chosen  by  the  shipper  or  that  the  circimistances 
or  exigencies  were  such  that  a  proper  regard  for  the 
interests  of  the  shipper  precluded  the  use  of  the  cheaper 
Une." 

In  the  absence  of  shipping  instructions  it  is  ordinarily 
the  duty  of  the  carrier  to  ship  by  the  cheaper  route.  But 
the  duty  is  not  an  absolute  one.  The  obligation  of  the 
carrier  is  to  deal  justly  with  the  shipper,  not  to  consider 
only  his  interests  and  to  disregard  wholly  its  own  and  those 
of  the  general  public.  If,  all  things  considered,  it  would 
be  unreasonable  to  ship  by  the  cheaper  route,  the  carrier 
is  not  compelled  to  do  so.  The  duty  is  upon  the  carrier 
to  select  the  cheaper  route  only  ''if  other  conditions  are 
reasonably  equal."  Resort  to  the  more  expensive  route 
may  be  justified.  And  the  justification  may  rest  either 
upon  the  peculiar  circmnstances  of  a  particular  case  or 
upon  a  general  practice.  In  the  cases  before  us  the  justifi- 
cation is  rested  upon  a  general  practice.  The  answers 
allege  that,  because  of  the  grades  of  the  two  lines,  all 
outbound  shipments  were  and  are  in  general  moved  over 
the  southerly  route  on  account  of  the  very  great  expense 
which  another  arrat^ment  would  entail.  It  may  well  be, 
under  such  circmnstances,  that  carriage  over  the  interstate 
route  would  be  justified,  even  if  it  appeared  that  it  was 
feasible  to  haul  freight  out  of  Duluth  over  the  intrastate 
line.  Whether  the  practice  of  the  carrier  of  shipping 
over  the  interstate  route  was  reasonable,  when  a  lower 
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intrastate  route  was  open  to  it^  presents  an  adminstrative 
question,  one  of  perhaps  considerable  complexity. 

The  Railway  contends  that,  since  the  administrative 
question  upon  which  its  liability  depends  involves  the 
reasonableness  of  a  practice  in  interstate  commerce  and 
the  traffic  actually  moved  in  interstate  commerce,  the 
court  had  no  jurisdiction  to  adjudicate  the  controversy 
untU  that  ladministrative  question  had  been  determined 
by  the  Interstate  Commerce  Commission.  The  shipper, 
on  the  other  hand,  urges  that  the  rule  which  requires  such 
preliminary  determination  of  administrative  questidns 
by  the  Commission  applies  only  to  those  cases  where  the 
question  involved  is  whether  a  particular  rate  is  unreason- 
able or  whether  a  particular  practice  is  discriminatory. 
But  the  rule  is  not  so  limited.  It  applies,  likewise,  to  any 
practice  of  the  carrier  which  gives  rise  to  the  application 
of  a  rate.  Texas  &  Pacific  Ry.  Co.  v.  American  Tie  <fc 
Timber  Co.,  234  XJ.  S.  138,  147;  Pennsylmnia  R.  R.  Co. 
V.  Puritan  Coal  Co.,  237  U.  S.  121, 131;  Pennsylmnia  R.  R. 
Co.  V.  Clark  Brothers  Coal  Mining  Co.,  238  XJ.  S.  456,  469. 
The  Interstate  Commerce  Commission  has  frequently 
entertained  proceedings  for  refunds  for  misrouting  imder 
such  circumstances.^  Indeed,  long  before  these  suits  were 
filed,  proceedings  had  been  begun  before  the  Interstate 
Commerce  Commission  against  this  and  other  railroad 
companies  to  secure  the  refunds  of  .amounts  paid  for  ship- 
ment over  the  interstate  routes  between  Minnesota  points 
in  excess  of  that  which  would  have  been  payable,  if  ship- 
ment had  been  made  over  the  intrastate  routes.  Holmes 
&  HalloweU  Co.  v.  Great  Northern  Ry.  Co.,  37  I.  C.  C.  627, 

1  WiUman  <k  Co,  v.  SL  Louis,  Iron  Mounlain  <t  Southern  Ry,  Co.,  22 
I.  C.  C.  405;  Laihrop  Lumber  Co.  v.  Alabcana  Great  Southern  R.  R,  Co., 
27  I.  C.  C.  250;  Texarkana  Pipe  Works  v.  Beaumont,  Sour  Lake  dk 
Western  Ry.  Co.,  38 1.  C.  C.  341;  McCauUrDinsmore  Co.  v.  Oreal  Northr 
em  Ry.  Co.,  41 1.  C.  C.  178;  CardweU  v.  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.,  42  I.  C.  C.  730. 


*  " 


484  OCTOBER  TERM,  1917. 

QyOabus.  247n.S. 

630,  645,  649.  And  before  the  judgments  were  entered 
by  the  Supreme  Coiu*t  of  Minnesota  m  these  cases,  the 
Interstate  Commerce  Commission  had  detennined  that, 
und^  the  circumstances,  ''the  carrier  was  not  required 
by  law  to  change  its  methods  of  operation  and  abandon 
the  use  of  its  more  favorable  interstate  line";  and  had  re- 
fused to  grant  refunds  in  respect  to  the  shipment  of  other 
commodities,  under  circumstances  precisely  like  those 
presented  here. 

The  fact  that  the  administrative  question  presented 
involves  an  intrastate  as  well  as  interstate  route  does  not 
prevent  the  application  of  the  rule,  that  the  courts  may 
not  be  resorted  to  until  the  administrative  question 
has  been  detennined  by  the  Commission*  It  is  sufficient 
that  one  of  the  routes  is  interstate.  Compare  Minnesota 
Rate  Cases,  230  U.  S.  352,  419-420;  Houston,  East  & 
West  Texas  Ry.  Co.  v.  United  Slates,  234  U.  S.  342. 

In  numbers  205  and  206  judgments  reversed. 
In  number  526  writ  of  error  dismissed. 


-•••- 


AIKINS  V.  KINGSBURY,  AS  REGISTER  OP  THE 

STATE  LAND  OFFICE. 

SRROR    TO    THE    SUPREME    COURT    OF    THE    STATE    OP 

CALIFORNIA. 

No.  266.    Submitted  April  26,  1918.— Decided  June  10,  1918. 

By  the  law  as  it  was  when  he  bought,  a  purchaser  of  state  lands  in 
default  as  to  interest  on  a  deferred  payment  was  liable  to  have  his 
interest  in  the  land  and  in  the  contract  foreclosed  by  a  court  pro- 
ceeding begun  on  summary  notice,  but  subject  to  his  ri^t  to  re- 
deem by  paying  interest  and  costs  within  20  days  from  judgment. 
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An  act  was  passed  dedaring  forfeiture  in  such  cases  in  which  the  de^ 
fault  had  continued  for  five  years  and  in  which  the  State  prior  to 
the  passage  of  the  act  had  issued  another  certificate  for  the  same 
land  to  a  subsequent  purchaser,  unless  all  arrears  of  interest  were 
paid  within  6  months  of  its  passage.  Held,  a  change  of  remedy,  not 
hnpauring  the  obligation  of  the  contract  of  purchase. 

One  whose  contract  for  the  purchase  of  state  lands  had  been  for  many 
years  in  default  for  nonpayment  of  interest  both  before  and  after 
the  passage  of  a  law  forfeiting  such  contracts  if  the  interest  were 
not  psld  within  a  time  stated,  and  who  conceded  the  default  and 
offered  no  excuse,  held,  not  in  a  position  to  object  that  the  law  lacked 
due  process  in  f ailingjbo  allow  time  and  opportunity  for  testing  the 
liability  to  forfeiture  in  a  court  proceeding. 

170  California,  674,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  R.  P.  HenahaU  for  plaintiff  in  error. 

Mr.  U.  S.  Webb,  Attorney  General  of  the  State  of  Cali- 
fornia, and  Mr.  Robert  W.  Harrison,  Deputy  Attorney 
General  of  the  State  of  Calif omia,  for  defendant  in  error. 

Mr.  Fred  W.  Lake,  by  leave  of  court,  filed  a  brief  as 
amicus  cwriw. 

Mb.  Justice  Clarke  delivered  the  opinion  of  the  court. 

On  June  3, 1869^  the  State  of  California  sold  to  Charles 
A.  B.  Brackett  three  hundred  and  twenty  acres  of  school 
land,  and  delivered  to  him  a  ''certificate  of  purchase" 
for  it.  Twenty  per  cent,  of  the  purchase  money  was  pay- 
able at  the  time  of  the  purchase  and  the  remainder ' '  within 
one  year  after  the  passage  of  any  act  of  the  Legislature 
requiring  such  payment^  or  before,  if  desired  by  the  piu*- 
chaser." 

The  unpaid  purchase  money  was  to  bear  interest  at  the 
rate  of  ten  per  cent,  per  annum,  payable  in  advance. 

The  pim^haser  paid  interest  to  January  1,  1873,  and 
nothing  further  for  thirty-eight  years,  when,  on  October  26, 
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1911,  a  state  official,  without  authority  to  waive  the  de- 
fault, accepted  the  amount  of  the  unpaid  purchase  money 
and  interest  from  the  plaintiff  in  error,  as  transferee  of  the 
certificate,  who  thereupon  demanded  a  patent  for  the 
land,  which  was  refused  for  the  reason  that  on  Deoem- 
b^  29,  1886,  a  certificate  of  purchase  for  the  same  land 
had  been  issued  by  the  State  to  Michael  Phillips,  on 
which  the  principal  and  interest  was  paid  in  full  on  Aug- 
ust 28,  1911. 

.  Upon  this  refusal  by  the  State,  the  plaintiff  in  error  filed 
the  petition  in  this  case  "  for  a  writ  of  mandate  "  to  compel 
the  defendant  in  error,  as  Register  of  the  Land  Office  of 
the  State,  to  prepare  a  patent  for  the  land  in  controversy 
and  to  send  the  same  to  the  Governor  of  the  State,  to- 
gether with  a  certificate  that  the  laws  had  been  complied 
with,  and  that  he  as  transferee  of  Charles  A.  B.  Brackett 
was  entitled  thereto.  Such  a  suit  is  said  by  the  Supreme 
Court  of  Calif omia  to  be  ''in  effect  an  action  to  require 
specific  performance  on  the  part  of  the  State  "of  the  con- 
tract evidenced  by  the  certificate  of  purchase. 

A  judgment  of  the  Superior  Court  granting  the  prayer 
of  the  petition  was  affirmed  by  the  District  Court  of  Ap- 
peals, and  this  in  turn  was  reversed  by  the  decision  of  the 
Supreme  Court  of  the  State  which  is  now  before  us  for 
review. 

In  1889  the  legislatiu*e  of  California  passed  an  act  pro- 
viding that  in  all  cases  in  which  a  certificate  of  purchase 
of  public  land  had  been  issued  prior  to  March  27,  1872, 
on  which  arrears  of  principal  or  interest  had  remained 
due  and  unpaid  for  five  years,  and  in  which,  prior  to  the 
passage  of  the  act,  the  State  had  issued  to  a  subsequent 
purchaser  another  certificate  for  the  same  land,  the  owner 
of  the  first  issued  certificate  should  be  deemed  to  have 
lost  the  right  to  the  land  or  to  complete  the  contract  for 
the  purchase  of  it,  unless  he  should  pay  all  unpaid  in- 
terest within  six  months  from  the  passage  of  the  act. 
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If  this  act  is  a  valid  law  it  is  obvious  that  it  cut  off  the 
plaintiff  in  error's  transferor  from  all  interest  in  the 
land  in  controversy,  for  the  Brackett  certificate  was  is- 
sued prior  to  March  27,  1872,  interest  on  it  had  been  due 
and  unpaid  for  sixteen  years,  and  another  certificate  had 
been  issued  to  Phillips,  when  the  act  was  passed,  and 
nothing  further  was  paid  untU  1911. 

But  the  plaintiff  in  error  claims  that  this  act  of  1889  is 
invalid  because  it  impairs  the  obligation  of  his  contract  of 
1869  and  deprives  him  of  his  property  without  due  process 
of  law. 

These  are  large  claims,  made  in  impressive  terms,  but 
in  reality  the  only  obligations  of  this  simple  contract  were, 
that  the  State,  on  the  one  hand,  should  furnish  a  patent 
to  the  land  when  it  should  be  paid  for  at  the  times  and 
in  the  manner  stipulated,  and  that  the  purchaser,  on  the 
other  hand,  should  make  payment  as  he  had  agreed  to 
make  it. 

For  the  enforcement  of  the  contract  the  law  gave  to  the 
State  a  remedy  by  foreclosure,  in  a  court  proceeding,  for 
default  of  the  purchaser,  and  to  the  purchaser  or  his  as- 
signs was  given  the  privilege  to  redeem  at  any  time  before 
the  expiration  of  twenty  days  from  entry  of  judgment  of 
foreclosure  against  him. 

And  now,  after  having  neglected,  if  not  repudiated, 
his  obligation  under  the  contract,  by  failing  to  pay  the 
interest  due  upon  it  for  16  years  before  the  act  was  passed 
and  for  22  years  thereafter,  the  plaintiff  in  error  comes 
complaining  that  the  State  by  the  Act  of  1889  impaired  his 
right  und^  it  by  taking  away  the  twenty-day  period  of 
redemption,  which  the  prior  law  allowed,  even  though  a 
six  months'  period  of  redemption,  from  the  passage  of  the 
act,  was  substituted  for  it. 

It  is  sufiicient  answer  to  this  contention  to  say  that: 

The  right  of  the  State  to  foreclose  such  a  contract  for 
default  in  payment,  and  the  right  of  the  purchaser  to 
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ifedeem  after  a  default  decree,  relate  to  the  remedy  as 
distinguished  from  the  obligation  of  the  contracti  and  both 
of  these  rights  are  constitutionally  subject  to  modification 
by  the  State,  within  limits  which  were  not  exceeded  in  the 
act  before  us,  as  is  decided  in  Wilson  v.  Standefer,  184  U.  S. 
399,  and  in  Waggoner  v.  Flack,  188  U.  S.  595,  which  are 
strikingly  similar  in  their  facts  and  in  their  applicable  law 
to  the  case  we  are  considering.  The  right  of  the  purchaser 
to  redeem  under  the  prior  law  was  limited  to  paymg 
before  the  expiration  of  twenty  days  from  entry  of  default 
''the  amount  due  the  State  and  the  costs  of  suit"  and  this 
right  was  modified  by  the  Act  of  1889  so  as  to  permit 
redemption  by  pajring  "the  interest  remaining  unpaid 
for  such  purchase  within  six  months  from  and  after  the 
passage  of  this  act."  The  notice  to  defendants  in  a  suit  for 
default  under  the  prior  law  was  of  such  a  siunmary  char- 
acter that  we  cannot  doubt  that  the  privilege  of  the 
purchaser  to  redeem  under  the  Act  of  1889  is  as  Uberal 
as  it  was  before  the  act  was  passed  and  the  change,  there- 
fore, did  not  deprive  him  of  any  substantial  right  or 
benefit. 

It  is,  however,  pressed  upon  our  attention  as  an  impor- 
tant difference  between  the  Texas  act  involved  in  these 
cited  cases  and  the  California  act  before  us,  that  the 
former,  in  terms,  gives  to  the  purchaser  of  public  land  the 
privilege  for  six  months  after  a  decree  of  forfeiture  has 
been  entered  against  him,  by  a  designated  state  officer,  of 
resorting  to  a  court  proceeding  to  set  aside  such  default 
on  the  ground  that  it  was  not  authorized,  while  no  such 
provision  is  contained  in  the  latter.  It  is  asserted  that 
this  distinguishes  the  two  acts,  and  that  the  absence 
of  authority  for  such  a  court  proceeding  renders  the 
California  act  invalid,  by  depriving  the  plaintiff  in  error 
of  his  property  without  due  process  of  law. 

It  would  be  sufficient  reply  to  this  to  say  that  the  right 
to  redeem  after  default  decreed,  which  the  purchaser  had 
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under  the  Califomia  statute  when  his  contract  was  made, 
was  limited  to  pa^^ment  of  ''the  amount  due  the  State 
and  the  costs  of  suit/'  and  that,  therefore,  the  Act  of  1889 
did  not  deprive  him  of  such  a  privilege  as  the  Texas  act 
gave,  of  setting  aside  the  decree  in  a  court  proceeding 
on  the  ground  that  it  was  not  authorized. 

But  it  is  not  important  for  us  to  consider  such  a  question, 
for  it  is  not  presented  in  the  record  before  us.  The  plain- 
tiff in  error  comes  admitting  that  for  thirty-eight  years 
he  and  the  persons  through  whom  he  claims  were  in  de- 
fault, and,  since  he  does  not  offer  any  excuse  for  such 
abandonment  of  the  contract,  even  if  the  Califomia  act 
had  contained  the  provision  of  the  Texas  act  allowing  a 
court  review  of  the  default  defined  in  it,  such  remedy 
could  not  have  been  of  any  avail  to  the  plaintiff  in  error 
for  he  makes  no  case  upon  which  he  could  possibly  have 
made  use  of  it,  and  he  is,  therefore,  not  in  any  position 
to  attack  the  constitutionality  of  the  act  involved  for  an 
omission  which  does  not  injure  him,  and  which,  if  supplied, 
would  not  benefit  him.  He  who  would  successfully  assail 
a  law  as  unconstitutional  must  come  showing  that  the 
featmre  of  the  act  complained  of  operates  to  deprive  him 
of  some  constitutional  right.  Tyler  v.  Judges,  179  U.  S. 
405;  Plynumlh  Coal  Co.  v.  Pennsylvania,  232  U.  S.  531, 544; 
Lehon  v.  City  of  AOanla,  242  U.  S.  53,  56. 

We  quite  agree  with  the  Supreme  Court  of  California 
that  this  case  is  ruled  in  all  essentials  by  the  Waggoner 
Case,  supra,  and  this  renders  unnecessary  the  consideration 
of  the  applicability  of  the  doctrine  of  laches. 

The  judgment  of  the  Supreme  Court  of  Califomia  must 
be 

Affirmed, 
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CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY  ET  AL.  v.  MINNEAPOLIS  CIVIC 
AND  COMMERCE  ASSOCIATION. 

ERBOB    TO    THE      SUPREME     COURT     OF    THE    WSKTEL    OF 

MINNESOTA. 

No.  283.    Aigued  May  1,  2,  1918.— Dedded  June  10^  19i8. 

Two  railroad  companies,  between  them  owning  all  tihe  stock  and  con- 
trolling completely  the  property  and  operations  of  a  third  company, 
which  had  legal  title  to  terminal  tracks,  caused  separate  switching 
charges  to  be  made  in  its  name  on  traffic  moved  by  them  over  those 
tracks,  although  for  substantially  the  same  service  over  terminals 
which  each  ownol  separately,  neither  made  any  charge  in  addition  to 
its  line-haul  rates.  A  state  commission,  finding  that  the  practice  dis- 
criminated against  shippers  on  the  third  cpmpany's  tracks,  ordered 
that  the  separate  chaiges  be  discontinued  and  that  the  tracks  be 
operated  as  a  part  of  the  terminal  properties  of  the  other  companies, 
in  intrastate  traffic.  Hdd:  (1)  Upon  examination  of  the  findings 
and  evidence,  that  the  commission  and  the  courts  below  were  jus- 
tified in  holding  the  third  company  a  mere  agency  or  instrumentality 
of  the  other  two;  (2)  that  its  technical  corporate  individuality  and 
its  technical  ownership  of  the  tracks  in  question  did  not  entitle  it 
to  be  treated  as  an  independent  carrier,  and  that  the  order  did  not 
deprive  it  or  the  other  companies  of  property  without  compensation 
or  due  process  of  law;  (3)  that  the  order  imposed  no  unlawful  burden 
on  interstate  commerce. 

134  Minnesota,  169,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Jam^  B.  Sheean  and  Mr.  0.  W.  Dynes,  with  wh(»n 
Mr.  F.  W.  Root,  Mr.  WiUiam  H.  Norria  and  Mr.  Edward 
M.  Hyzer  were  on  the  briefs,  for  plaintiffs  in  error. 

Mr.  Frank  J.  Morley,  with  whom  Mr.  Clifford  L.  HU- 
tony  Attorney  General  of  the  State  of  Minnesota,  and 
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Mr.  Lyndon  A.  Smith  were  on  the  briefs,  for  defendant  in 
error. 

Mr.  Jv&ncE  Clabke  delivered  the  opinion  of  the 
court. 

We  shall  adopt  the  designation  of  the  parties  which  is 
used  in  the  record:  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  as  the  ''Milwaukee  Company;"  the 
Chicago,"  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company  as  the  "Omaha  Company;"  the  Minneapolis 
Eastern  Railway  Company  as  the  "Eastern  Company;" 
the  Minneapolis  Civic  and  Commerce  Association  as  the 
"Civic  Association,"  and  the  Railroad  &  Warehouse 
Commission  of  the  State  of  Minnesota  as  the  "Commis- 
sion." 

This  proceeding  originated  in  a  petition  filed  by  the' 
Civic  Association  with  the  Commission  against  the  three 
railway  corporations,  plaintiffs  in  error,  in  which  it  is 
alleged  that  the  tracks  of  the  Eastern  Company  are  mere 
switching  or  tenninal  facilities,  in  the  City  of  Minneapolis, 
of  the  Milwaukee  and  Omaha  companies,  and  that  an 
unreasonable  extra  charge  is  made  for  the  receipt  and 
deliveiy  of  cars  over  them.  The  prayer  is  that  the  plain- 
tiffs in  error  be  required  to  treat  the  tracks  of  the  Eastern 
Company  as  if  they  were  a  part  of  the  terminal  systems 
of  the  Milwaukee  and  Omaha  companies,  and  that  they 
be  required  to  publish  and  maintain  fair  and  reasonable 
tariffs  applicable  to  traffic  moving  over  them. 

A  hearing  upon  this  petition  resulted  in  findings  of  fact 
.by  the  Commission,  among  others:  that  the  Eastern 
Company  was  then  operating  only  one  mile  of  main  track  \ 
and  one  mile  and  a  half  of  yard  track  and  sidings  in  the  \ 
City  of  Minneapolis;  that  the  Milwaukee  and  Omaha  j 
Companies  each  owned  one-half  of  its  capital  stock  and  j 
were  in  control  of  its  operations;  and  that,  assuming  to  be    : 
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an  independent  railroad  company,  the  Eastern  Ckxmpany 
had  filed  tariffs  with  the  Interstate  Conunerce  Commit 
I   sion  and  with  the  Minnesota  Commission,  pursuant  to 
I    which  it  was  charging  and  coUectingi  in  addition  to  the 
1    line  rate  from  point  of  origin,  an  extra  charge  of  $1.50 
/    per  car  for  inbound  loaded  cars  and  ten  cents  per  ton, 
/     with  a  minimum  of  $1.50  per  car,  for  outbound  loaded 
cars,  moving  over  its  tracks. 
^     As  conclusions  of  law  the  Commission  foimd  Jthat  the 
tracks  of  the  Eastern  Company  were  a  part  of  the  terminal 
property  of  the  Milwaukee  and  Omaha  companies;  that 
it  was  the  legal  duty  of  these  companies  to  deliver  cars 
to  and  to  receive  them  from  industries  on  the  tracks  of 
the  Eastern  Company  without  charge  other  than  that 
made  for  the  line  haul;  and  that  the  extra  charge  which 
the  Eastern  Company  was  making  resulted  in  discriminar 
tion  against  inboimd  shippers  of  grain  to  industries  lo- 
cated upon  its  tracks. 

Upon  these  findings  of  fact  and  conclusions  of  law  the 
Commission  entered  an  order,  requiring  that  the  three 
companies  cease  charging  $1.50  per  car  for  inbound 
shipments  over  either  the  Milwaukee  or  Omaha  lines 
which^are  delivered  over  the  Eastern  Company's  tracks 
to  industries  located  upon  them  or  to  connecting  carriers; 
that  the  Eastern  Company  cease  from  charging  any  sum 
for  delivering  carload  shipments  of  freight  moving  from 
connecting  carriers  to  the  Milwaukee  or  Omaha  compan- 
ies, or  moving  from  mills  and  elevators  located  on  the 
Eastern  Company's  tracks  to  the  Milwaukee  or  Omaha 
companies;  and  that  the  Omaha  and  Milwaukee  compan- 
ies in  the  future  shall  operate  the  tracks  of  the  Eastern 
Company  as  a  part  of  the  terminal  property  of  each  of 
them  in  the  City  of  Minneapolis.  The  order  is  made 
applicable  only  to  intrastate  shipments  of  freight. 

On  appeal  to  a  state  district  court  the  order  of  the 
Commission  was  affirmed  and  adopted  as  the  order  of  the 
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^  court,  and  the  decision  of  the  Supreme  Court  of  Mumesota 
aflSrming  this  judgment  is  now  before  us  for  review. 

The  contention  of  the  railway  companies  in  this  court ; 
is  stated  by  them  ''to  be  reduced  to  the  single  proposi-/ 
tion:"  That  the  Supreme  Court  of  Minnesota  erred  in' 
affirming  the  judgment  of  the  District  Court  in  findini 
as  did  the  Commission,  that  ''the  tracks  operated  by 
Eastern.  Company  are  important,  convenient  and  n 
sary  terminal  facilities  of  the  Milwaukee  and  O: 
companies,  and  that  these  companies  directly  control 
operate  the  Eastern  Company>''  and  in  adjud^g,  " 
the  Milwaukee  and  Omaha  companies  be  required  to 
operate  the  Eastern  Company's  tracks  as  a  part  of  the  ir 
terminal  property  at  Minneapolis,  without  making  au^ 
extra  charge  for  moving  traffic  over  them." 

Review  by  this  coiu*t  is  prayed  for  on  the  ground  that 
to  give  effect  to  the  judgment  and  order  of  the  Minnesota 
court  will  deprive  each  of  the  three  railroad  companies 
of  its  property  without  compensation  and  without  due 
process  of  law,  in  violation  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  and,  earnestly 
insisting  that  the  findings  of  fact  upon  which  the  judgment 
proceeds  are  without  support  in  the  evidence,  the  plain- 
tiffs in  error  urge  that  it  be  determined  from  the  entire 
record  before  us  whether  substantial  evidence  was  intro- 
duced to  sustain  the  denial  of  their  claimed  federal 
right.  Inter8tate  Amusemeni  Co.  v.  Albert^  239  U.  S.  560, 
566;  Jones  Naiumal  Bank  v.  Yates,  240  U.  S.  541,  552. 

Thus,  the  question  presented  for  our  decision  is  whether  | 
the  Eastern  Company,  in  form  a  corporate  entity,  separate 
and  distinct  from  the  Milwaukee  and  OniAba  companies, 
is  in  reality  an  independent  carrier,  exercising  an  inde- 
pendent control  over  the  railroad  to  which  it  holds  the 
legal  title  and  over  the  conduct  of  its  business  affairs, 
or  whether  it  is  a  mere  agency  or  instrumentality  of  the  ! 
two  corporations,  which  own  all  of  its  capital  stock, ' 
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through  which  they  collect  an  extra  charge  from  the 
public  for  rendering  by  indirection  a  service  which  as 
common  carriers  they  are  legaUy  required  to '  render 
without  such  charge  under  the  conditions  of  operation 
|which  prevail  at  Minneapolis. 

^    It  is  obvious  that  this  is  a  mixed  question  of  fact  and  of 
law,  and  from  the  findings  of  fact  as  made  by  the  Commis- 
sion and  by  the  District  Court,  which  differ  only  in 
unimportant  details,  and  from  evidence  undisputed  in  the 
record,  we  derive  the  following  statement,  which  we  think 
embraces  all  that  is  essential  to  a  decision  of  the  case. 
The  Eastern  Company  is  a  Minnesota  corporation, 
^  with  an  authorized  capital  stock  of  one  million  dollars, 
organized  in  1878  for  the  declared  purpose  of  building  and 
operating  a  railroad  from  the  City  of  Minneapolis  to  the 
City  of  St.  Paul,  with  branches  connecting  with  all  rail- 
roads now  built  or  hereafter  to  be  built  to  or  into  said 
cities,  and  with  branches  to  the  mills  and  ixianufacturing 
/  establishments  located  therein. 

The  formal  organization  of  the  company  was  by  a  group 
,  of  mill-owners,  but  before  any  right  of  way  was  acquired 
j  or  construction  work  done  the  Milwaukee  and  Omaha 
I  companies  came  into  exclusive  control  of  the  corporation 
J  and  a  board  of  directors  satisfactory  to  them  was  elected, 
I  with  the  result  that  the  only  road  which  the  company 
I  ever  built  or  operated  (omitting  small  fractions)  was  one 
mile  of  main  track  and  one  mile  and  a  half  of  yard  track 
and  sidings  in  the  City  of  Minneapolis.  At  the  time  of 
the  trial  the  Eastern  Company  served  several  miUs  and 
warehouses  and  one  elevator,  it  had  no  stations  or  freight 
depots,  its  only  rolling  stock  was  two  engines,  and  the 
average  niunber  of  its  employees  varied  from  twenty  to 
thirty  men.  Its  tracks  are  used  for  interchange  by  the 
Milwaukee  and  Omaha  lines,  but  other  companies  use 
them  for  this  purpose  to  such  a  limited  extent,  that  the 
part  of  the  Commission's  order  relating  to  such  use  is 
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neglected  in  the  evidence  and  arguments  and  in  the 
decisions  of  the  state  courts. 

Ahnost  immediately  after  the  organization  of  the  East- 
em  Company,  the  three  companies  entered  into  a  written 
contractji  effective  for  over  39  years,  until  May  1,  1918, 
which  is  of  much  significance  in  determining  the  decisive    1 
fact  in  the  case,  as  we  have  stated  it.  1 

This  contract  provides: 

(1)  That  only  300  shares  of  the  authorized  10,000  shares 
of  capital  stock  of  the  Eastern  Company  shall  be  issued, 
and  of  these,  75  shares  each  must  be  issued  to  the  Omaha 
and  Milwaukee  companies,  145  shares  to  a  trustee  for  the 
Eastern  Company,  and  the  remaining  5  shares  shall  be 
issued  as  qualifying  shares  to  directors.  The  145  trust 
shares  ''shall  not  be  transferable  except  by  the  written 
consent  of  all  (3)  said  parties  hereto,  and  any  transfer 
thereof  without  such  consent  shall  be  void  and  of  no  force 
or  effect." 

(2)  The  Eastern  Company  shall  execute  in  proper  form 
150  bonds  of  $1,000  each  and  a  mortgage  on  all  the  prop- 
erty and  franchises  of  the  company  to  secure  their  pay- 
ment. The  Milwaukee  and  Omaha  companies  agree  each 
to  purchase,  at  80%  of  their  par  value,  one-half  the 
amount  of  such  of  these  bonds  as  it  may  be  necessary  to 
issue  to  pay  for  the  right  of  way,  construction  and  eqmp- 
ment  of  the  railroad; 

(3)  That  the  Milwaukee  and  Omaha  companies  shall 
have  ''equal  and  the  same  rights  in  and  to  the  said  rail- 
way ...  in  all  respects; "  that  they  shall  pay  the 
same  charge  for  switching  their  respective  cars  by  said 
railway,  and  that  no  partiality  or  favor  shall  be  shown 
to  either; 

(4)  That  the  superintendent  having  charge  of  the 
operation  of  the  railroad,  shall  be  appointed  "by  the 
consent  and  mutual  agreement  of  all  the  parties  to  these 
presents;" 
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(5)  That  the  Eastern  Ciompany  shall  charge  all  parties 
one  dollar  for  switching  each  loaded  car,  but  a  rebate  of 
fifty  per  cent,  of  this  charge  shall  be  made  to  the  Milwau- 
kee and  Omaha  companies; 

(6)  If  any  other  company  having  equal  facilities  with 
the  Eastern  Company  for  reaching  mills  in  Minheapolis 
shall  promptly  and  satisfactorily  do  the  switching  for  the 
second  and  third  parties  (the  Milwaukee  and  Omaha 
companies)  then  the  Eastern  Company  with  the  written 
consent  of  the  Omaha  and  Milwaukee  companiesi  will  do 
switching  for  such  railroad  companies  over  the  said 
railroad  of  the  Eastern  Company  on  the  same  terms  that 
switching  is  done  for  the  said  second  and  third  parties 
(the  Milwaukee  and  Omaha  companies)  over  such  other 
railroad  but  without  rebate  to  any  company. 

It  is  quite  true,  as  is  arguedi  that  some  of  the  provisions 
of  this  contract  have  been  departed  from,  and  that  others 
have  been  rendered  unlawful  and  void  by  statutes  enacted, 
and  by  decisions  of  courts  rendered,  since  its  date.  But 
this  does  not  lessen  its  evidential  value  in  determining 
whether  the  interest  of  the  Milwaukee  and  Omaha  com- 
panies in  the  Eastern  Company  was  that  of  mere  stock- 
holders in  an  independent  public  service  corporation  or 
whether  they  intended  to  and  did  exercise  the  power 
which  they  possessed  as  stockholders  to  immediately  and 
directly  control  the  property  and  the  conduct  of  the 
business  of  the  Eastern  Company. 

Whether  because  the  Milwaukee  and  Omaha  compaur 
ies  distrusted  each  other  or  for  other  cause,  it  is  plain  that 
this  contract  was  designed  to  take  away  from  Uie  Board 
of  Directors  of  the  Eastern  Company,  the  usual  and 
lawful  governing  body  of  a  corporation,  the  normal  legal 
control  of  the  company's  affairs  in  several  most  important 
respects.  It  deprived  the  Board  of  the  power:  to  issue 
the  capital  stock  of  the  company  and  to  finance  its  affairs; 
to  select  a  superintendent  to  operate  the  company's  two 
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and  one-half  miles  of  track,  by  requiring  that  such  selec* 
tion  be  made  only  with  the  consent  and  mutual  agree- 
ment of  the  three  companies;  to  make  mutual  agree- 
ments for  the  interchange  of  business  with  any  other 
company  except  with  the  mutual  consent  of  the  Milwaukee 
and  Omaha  companies;  and  it  renders  one-half  (save  five 
shares)  of  the  stock  which  it  permits  to  be  issued,  trans- 
ferable only  with  the  written  consent  of  the  Milwaukee 
and  Omaha  companies.  Thus,  the  making  of  this  contract 
was  an  obvious  surrender  by  the  Eastern  Company  of 
substantially  all  freedom  of  corporate  action  and  an 
assumption  of  control  over  that  company  by  the  Milwau- 
kee and  Omaha  companies,  which  converted  it  largely 
into  a  mere  agency  or  instrumentality  for  doing  their 
tbidding. 

That  this  preliminary  program  of  control  was  carried 
forward  to  realization  is  abundantly  shown  by  the  record. 

An  accumulated  surplus  of  $95,000  was  distributed  by 
the  Eastern  Company  in  the  form  of  stock  dividends  in 
1906,  by  dividing  it  equally  between  the  Milwaukee  and 
Omaha  companies,  and  when  the  original  seven  per  cent, 
loan  of  $150,000  was  refunded  into  a  four  and  one-half 
per  cent,  loan  the  new  bonds  were  taken  equally  by  the 
two  companies.  Thus  the  equal  interest  of  the  two 
owning  companies  and  the  financial  dependence  of  the 
Eastern  Company  were  maintained. 

The  management  and  control  of  all  the  operations  of   , 
the  Eastern  Company  has  always  been  kept  in  charge   I 
of  a  '^Managing  Committee"  of  two  members,  one  of    i 
whom  for  many  years  before  the  evidence  was  taken  was    ^ 
the  general  manager  of  the  Omaha  Company  and  the 
other  the  general  superintendent  of  the  Milwaukee  Com- 
pany.     The  Eastern  Company  did  not  pay  either  of 
these  men  any  salary  for  their  services.  -  ^  , 

The  auditor  of  the  Omaha  Company  has  been  the 
auditor  of  the  Eastern  Company,  which  paid  no  part  of   J 
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|Us  salary,  and  the  established  practice  has  long  been  for 
I  the  one  bookkeeper  of  the  Eastern  Company  to  take  his 
I  journal  and  ledger  to  the  auditor  of  the  Omaha  Company 
i    monthly  for  verification. 

^"-^  Seven  of  the  nine  directors  of  the  Eastern  Company 
at  the  time  the  evidence  was  taken  were  officers  either 
;  of  the  Milwaukee  or  Omaha  company;  the  eighth,  the 
.  attorney  of  the  Eastern,  had  desk  room  in  the  Milwaukee 
Company's  legal  department,  of  which  he  had  recently 
been  a  member;  and  the  ninth  director,  the  president, 
was  not  an  employee  of  either  of  the  two  owning  conn 
panics. 

'^  With  the  facts  thus  summarized,  it  is  difficult  to  con- 
ceive of  a  plan  for  the  control  of  a  jointly  owned  company 
and  for  the  operation  of  a  jointly  owned  track  more 
complete  than  this  one  is  and  it  is  sheer  sophistry  to 
argue  that,  because  it  is  technically  a  separate  legal 
entity,  the  Eastern  Company  is  an  independent  public 
carrier,  free  in  the  conduct  of  its  business  from  the  con- 
trol of  the  two  companies  which  own  it  and  therefore 
free  to  impose  separate  carrying  charges  upon  the  public. 
The  record  further  shows  that  the  Milwaukee  and 
Omaha  companies  separately  own  many  tracks  in  Min- 
neapolis, on  which  large  mills  and  elevators  are  located 
and  that  they  render  to  such  industries  ^'substantially 
the  same  service''  as  is  required  in  delivering  and  re- 
ceiving cars  to  and  from  like  industries  on  the  Eastern 
Company's  track  for  which  they  make  no  chaise  what- 
ever in  addition  to  the  line-haul  rate.  The  general  man- 
ager of  the  Omaha  Company,  who  was  one  of  the  two 
members  of  the  ''Managing  Committee"  of  the  Eastern 
Company,  testifies  that  the  line-haul  rate  to  Minneapolis 
on  the  Omaha  line  "includes  switching  to  any  industry 
on  its  tracks"  in  that  city  regardless  of  the  relative 
distance  or  expense  of  such  delivery;  that  this  rule  pre- 
vails at  all  points  on  the  Omaha  line;  that,  generally 
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speaking,  this  is  the  custom  of  all  raiht>ads,  and  that  if 
the  Eastern  tracks  were  exclusively  owned  by  the  Omaha 
Company  deUveries  to  and  from  industries  located  upon 
them  would  be  made  without  any  switching  charge 
additional  to  the  line-haul  rate.  The  Milwaukee  Com* 
pany  also  delivers  on  tracks  exclusively  owned  by  it  at 
Minneapolis,  without  charge  additional  to  the  line-haul 
rate. 

The  Eastern  Company,  assuming  the  character  of  an 
independent  common  carrier,  pursuant  ^  to  tariffs  filed, 
collects  the  switching  charge,  which  is  objected  to,  of 
$1.50  per  car  on  inbound  loaded  cars  and  a  charge  of  ten 
cents  per  ton,  with  a  minimum  charge  of  $1.50  per  car 
on  outbound  loaded  cars,  which  move  over  its  tracks, 
in  addition  to  the  line-haul  rate.  But  the  practice  of  the 
Milwaukee  and  Omaha  companies  (with  negligible  ex- 
ceptions) is  to  ^'absorb"  this  extra  charge  made  against 
outboimd  cars,  so  that  as  both  the  Commission  and  the 
Court  find,  ''from  a  practical  standpoint  shippers  on 
inbound  grain  are  the  only  persons  who  have  to  pay  the 
charge''  of  the  Eastern  Company. 

The  Eastern  Company  does  not  issue  bills  of  lading 
and  does  not  make  any  collection  from  shippers,  but 
charges  its  switching  rate  against  the  Omaha  and  Milwau- 
kee companies,  and  it  is  paid  by  them  from  the  line-haul 
rate  on  outboimd  traffic,  and  from  the  line-haul  rate 
plus  the  switching  charge,  which  they  also  collect,  on 
inbound  grain.  Under  such  a  i^tem  of  doing  business, 
the  controversy  in  the  case  really  relates  only  to  the 
charge  of  the  Eastern  Company  on  inboimd  grain,  for 
as  to  all  other  traffic  the  charge  by  the  Eastern  Company 
^is  simply  a  bookkeeping  one  which  does  not.  involve  any. . 
extra  switching  charge  to  the  shipper.  Thus,  the  charge 
of  the  Eastern  Company,  when  paid  by  the  shipper  in 
addition  to  the  line-haul  rate,  is  obviously  a  discrimin- 
ation against  industries  located  on  the  Eastern  Company's  . 
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tracks  when  compared  with  those  sunilarly  situated  on 
other  industrial  spur  delivery  tracks  which  are  wholly 
owned  by  either  company. 

/"This  discussion  of  the  evidence  in  the  case  renders  it 
[very  clear  that  the  purpose  of  the  Milwaukee  and  Omaha 
companies  from  the  beguming  was  to  construct  and 
operate  but  one  track  to  the  group  of  industries  to  be 
served,  instead  of  each  building  and  maintaining  its 
own  track,  and  to  construct  and  use  that  track  in  common 
so  that  each  might  have  the  benefit  of  it  as  fully  as  if 
it  were  the  sole  owner.  To  accomplish  this  end  they 
resorted  to  the  familiar  device  of  incorporating  the  East- 
em  Company,  and  in  order  that  their  purpose  might  not 
be  defeated  in  the  future,  by  the  design  or  buidness 
necessity  of  either  company,  the  contract  between  them 
which  we  have  discussed,  was  entered  into  to  prevent 
the  corporate  organization  of  the  Eastern  Company  and 
the  control  of  its  operations  from  being  changed  by  either 
owning  company  without  the  consent  of  the  other,  and 
the  evidence  makes  it  very  clear  that  all  throu^  its 
corporate  life  the  Eastern  organization  has  been  con- 
sistently used  as  a  mere  agency  of  the  two  owning  com- 
^^panies  to  accomplish  their  original  purpose. 

Much  emphasis  is  laid  upon  statements  made  in  va- 
rious decisions  of  this  court  that  ownership,  alone,  of  cap- 
ital stock  in  one  corporation  by  another,  does  not  create 
an  identity  of  corporate  interest  between  the  two  com- 
panies, or  render  the  stockholding  company  the  owner  of 
the  property  of  the  other,  or  create  the  relation  of  prin- 
cipal and  agent  or  representative  between  the  two. 
PvUman's  Palace  Car  Co,  v,  Missouri  Pacific  Ry.  Co.,  US. 
U.  S.  587:  Peterson  v.  Chicago ,  Rock  IsUmd  &  Pacific  Ry. 
Co.,  205  U.  S.  364,  391;  United  States  v.  Delaware  & 
Hvdson  Co.,  21»JL^S.  366.  413;  Interstate  Commerce 
Commission  v.  Stidcnejfj  215  JJ.  S,  98^  108;  and  United 
States  V.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  238 
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U.  S.  jl6.  529,  530,  and  it  is  argued  that  since  the  order 
of  theCommission  requires  that  the  tracks,  the  title  to 
which  is  in  the  Eastern  Company,  be  treated  as  the 
property  of  the  stock  owning  companies,  the  effect  of  it, 
if  enforced,  will  be  to  deprive  the  Eastern  Company  of 
its  property  without  compensation  and  to  render  value- 
less its  capital  stock  owned  by  the  Milwaukee  and  Omaha 
companies. 

While  the  statements  of  the  law  thus  relied  upon  are 
satisfactory  in  the  connection  in  which  they  were  used, 
they  have  been  plainly  and  repeatedly  held  not  appli- 
cable where  stock  ownership  has  been  resorted  to,  not  for 
the  purpose  of  participating  in  the  affairs  of  a  corporation 
in  the  normal  and  usual  manner,  but  for  the  purpose,  as  in 
this  case,  of  controlling  a  subsidiary  company  so  that  it 
may  be  used  as  a  mere  agency  or  instrumentality  of  th 
owning  company  or  companies.  United  States  v.  Lehigh 
Vattey  R.  R.  Co.,  220  U.  S.  257,  273,  and  United  Statei 
v.  Delaware,  Ladcgwanna  &  Western  R.  R.  Co.,  238  U.  S 
516.  In  such  a  case  the  courts  will  not  permit  themselves 
to  be  blinded  or  deceived  by  mere  forms  or  law  but,  re- 
gardless  of  fictions,  will  deal  with  the  substance  of  the 
transaction  involyedLaa.  if  the  corporate  agency  did  not 
exist  and  as  the  justice  of  ^he  case  may  require. 

Satisfied  as  we  are  by  the  evidence  that  the  Eastern 
Company  is  a  completely  controlled  agency  of  the  two 
companies  which  own  its  capital  stock,  we  agree  withj 
the  Supreme  Court  of  Minnesota  that  the  fact  that  the  \ 
legal  title  to  what  are  obviously  terminal  or  sptur  delivery 
tracks  is  in  the  Eastern  Company  should  not  be  permitted 
to  become  the  warrant  for  permitting  a  charge  upon 
shippers  greater  than  they  would  be  required  to  pay  if 
that  title  were  in  the  owning  companies.    The  order  of  I 
the  Conunission  aflSrmed  by  the  Supreme  Court  of  Min-  \ 
nesota,  so  far  from  being  arbitrary,  is  plainly  just,  and 
clearly  it  does  not  deprive  the  plaintiffs  in  error  of  their 
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property  without  compensation  or  without  due  process 
of  laW;  by  requiring,  as  it  does,  that  for  ratemaking  pur- 
poses the  Milwaukee  and  Omaha  companies  shall  esctend 
to  shippers  over  their  tracks  the  l^al  title  to  which  is  in 
the  Eastern  Company,  equality  of  treatment  with  that 
which  they  give  to  shippers  over  their  separately  owned 
tracks,  where  similar  service  is  rendered. 

The  claim  that  an  imlawful  burden  is  imposed  upon 
interstate  commerce  by  requiring  that  the  one  delivery 
track  here  involved  shall  be  treated  with  req)ect  to 
intrastate  traflBic  precisely  as  many  other  similarly  used 
and  situated  tracks  have  always  been  treated  by  the  own- 
ing companies  is  too  imsound  to  merit  consideration. 

The  judgment  of  the  Supreme  Court  of  Minnesota  is 

AfirTMd* 
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DECISIONS  PER  CURIAM,  PROM  MAY  6,  1918, 
TO  JUNE  10, 1918,  NOT  INCLUDING  ACTION  ON 
PETITIONS  FOR  WRITS  OF  CERTIORARI. 

No.  863.  Luis  Hullbr  et  al.,  Plaintiffs  in  Error, 
V.  State  of  New  Mexico  on  the  Relation  of  North- 
western Colonization  &  iMFRpvEBfENT  Company  of 
Chihuahua.  In  error  to  the  Supreme  Court  of  the  State 
of  New  Mexico.  Motion  to  dismiss  submitted  April  29, 
1918.  Decided  May  6, 1918.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction  upon  the  authority  of  (1)  Equitable 
Assurance  Society  v.  Broumf  187  U.  S.  308, 311, 314;  Ddmar 
Jockey  Clvb  v.  Mi^souri^  210  U.  S.  324;  Consolidaied 
Turnpike  Co.  v.  Norfolk,  etc.,  Ry.  Co.,  228  U.  S.  596,  599- 
600.  (2)  §  237,  Judicial  Code,  as  amended  by  the  Act 
of  September  6, 1916,  c.  448, 39  Stat.  726;  PkUaddphia  & 
Reading  Coal  &  Iron  Co.  v.  Gilbert,  '245  U.  S,  162,  Mr. 
Walter  D.  Hawk,  Mr.  Samuel  S.  Holmes,  Mr.  A.  B.  Rene- 
han,  Mr.  Charles  A.  Douglas  and  Mr.  Jo  V.  Morgan  for 
plaintiffs  in  error.  Mr.  James  R.  Garfield,  Mr.  D.  J. 
Cable,  Mr.  Harry  L.  Patten  and  Mr.  Francis  C.  Wilson  for 
defendant  in  error. 


No.  245.  E.  B.  Howard,  as  Auditor  of  the  State 
OF  Oklahoma^  et  al.,  Appellants,  v.  Gipst  Oil  Com- 
pany; 

No.  246.  E.  B.  Howard,  as  Auditor  of  the  State  of 
Oklahoiia,  et  al..  Appellants,  v.  Indian  Terrftort 
Illuminating  Oil  Company; 

No.  247.  E.  B.  Howard,  as  Axtditor  of  the  State 
OF  Oklahoma,  et  al.,  Appellants,  v.  Oklahoma  Oil 
Company;  and 

No.  248.  E.  B.  Howard,  as  Auditor  of  the  State  of 
Oklahobca,  et  al.,  Appellants,  v.  Barnsdall  Oil  Com- 
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PANT.  Appeals  from  the  District  Ck>urt  of  the  United 
States  for  the  Western  District  of  Oklahoma.  Argued 
March  26,  1918.  Decided  May  6,  1918.  Per  Curiam. 
Judgments  aflSbrmed  with  costs  upon  the  authority  of 
Choctaw  &  Gulf  R.  R.  Co.  v.  Harrison,  235  U.  S.  292; 
Indian  Territory  lUumiruUing  Oil  Co.  v.  Oklahoma^  240 
U.  S.  522.  Mr.  R.  E.  Wood  and  Mr.  S.  P.  Freeling,  for 
appellants,  submitted.  Mr.  James  B.  Diggs,  Mr.  Frederick 
de  C.  Faust,  Mr.  Charles  F.  Wilson,  Mr.  F.  C.  Proctor 
and  Mr.  D.  E.  Green  for  appellee  in  No.  245.  Mr.  John 
H.  Burford,  Mr.  John  H.  Brennan,  Mr.  I.B.A.  Robertson, 
Mr.  Frank  B.  Burford  and  Mr.  Burdette  Blue  for  appellees 
in  Nos.  246  and  248.  No  appearance  for  appellee  in 
No.  247. 


No.  813.  Donald  Stephens,  Plaintiff  in  Error,  t^. 
Unpted  States.  In  error  to  the  District  Court  of  the 
United  States  for  the  District  of  Delaware.  Motion  to 
dismiss  or  affirm  submitted  May  20,  1918.  Decided 
June  3,  1918.  Per  Curiam.  Judgment  affirmed  upon  the 
authority  of  Selectiw  Draft  Law  Cases,  245  U.  S.  366;  Yanr- 
yar  v.  United  States,  246  U.  S.  649.  Mr.  Henry  Budd  for 
plaintiff  in  error.  The  Solicitor  General  for  l^e  United 
States. 


No.  5.  Atlantic,  Gulf  &  Pacific  Company,  Appel- 
lant, V.  United  States;  and 

No.  6.  United  States,  Appellant,  v.  Atlantic, 
Gulf  &  Pacific  Cobipany.  Appeals  from  the  Court  of 
Claims.  Argued  March  9,  10,  1916.  Restored  to  docket 
for  reargument  November  13,  1916.  Reargued  January 
23,  24,  1917.  Decided  June  3,  1918.  Per  Curiam.  Judg- 
ment affirmed  with  costs  by  an  equally  divided  court. 
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(Mr.  Justice  McReynolds  took  no  part  in  the  considera- 
tion and  decision  of  these  cases.)  Mr.  George  A.  King, 
Mr.  WiUiam  B.  King  and  Mr.  W.  E.  Harvey  for  Atlantic, 
Gulf  &  Pacific  Company.  Mr.  Asei^ni  Attorney  General 
Thompson  and  Mr.  P.  M.  Aehford  for  the  United  States. 


No. .  Original.   Ex  parte:  In  thb  Matter  of 

George  O.  Ettzebow,  Petitioner.  Submitted  May  20, 
1918.  Decided  Jtme  3, 1918.  Motion  for  leave  to  file  pe- 
tition for  writ  of  mandamus  denied.  Mr.  Frank  T.  Boesel 
for  petitioner. 


DECISIONS  ON  PETITIONS  FOR  WHITS  OF  CER- 
TIORARI, FROM  MAY  6, 1918,  TO  JUNE  10, 1918. 

No.  957.  W.  Gordon  McCabe,  Jr.,  and  Wiluam  F. 
Gray,  Petttionebs,  v.  Guaranty  Trust  Company  of 
New  York,  as  Substituted  Trustee,  etc.,  et  al. 
May  6, 1918.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr.  David  Hunter  Miller  and  Mr.  Gordon  Auchinr 
doss  for  petitioners.  Mr.  Emanvd  J.  Myers  and  Mr.^ 
Gordon  S.  P.  Kleeberg  for  respondents. 


No.  924.  Great  Beab  Sfbing  Company,  Petitioner, 
f^.  Bear  LrrHiA  Springs  Company.  May  6,  1918.  Pe- 
tition for  a  writ  of  certiorari  to  the  Court  of  Appeals  of 
the  District  of  Columbia  denied.  Mr.  Edward  S.  Beach 
for  petitioner.    Mr.  Fritz  V.  Briesen  for  respondent. 


606  0C5T0BER  TERM,  1917. 

DedrioDfl  on  Petitions  for  Writs  of  C6iti<Mrari.    247  U.  8. 

No.  925.  FiTuroN  Water  Works  Company,  Peti- 
tioner, V.  Bear  Ltthia  Springs  Company.  May  6, 
1918.  Petition  for  a  writ  of  certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  denied.  Mr.  Edward 
S.  Beach  for  petitioner.  Mr.  Fritz  V.  Brieaen  for  respond- 
ent. 


No.  938.  James  C.  Chupco  et  al.,  Petitioners,  v. 
James  A.  Chapman  et  al.  May  6,  1918.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
Oklahoma  denied.  Mr.  Lewis  C.  Lawaon  and  Mr.  James 
C.  Davis  for  petitioners.  Mr.  Harry  H.  Rogers  for  re- 
spondents. 


No.  942.  Isabella  Garwood,  Petitioner,  v.  Joseph 
ScHEiBER  ET  AL.  May  6,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  denied.  Mr.  Frederick  S.  Tyler  and 
Mr.  Jeremiah  F.  SvUivan  for  petitioner.  Afr.  William  B. 
Bosley  for  respondents. 


No.  943.  Gould  Mines  Company,  Petthoner,  v. 
Bertha  D.  Baur,  ADBmasTRATRix,  etc.  May  6,  1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Mr.  John  S.  MiUer,  Mr.  William  C.  Rigby  and  Mr.  Benjor 
min  F.  Ninde  for  petitioner.  Mr.  Horace  Kent  Tenney 
and  Mr.  Roger  Sherman  for  respondent. 


No.  948.   Fifth  National  Bank  op  the  City  op  New 
York,  Petitioner,  v.  John  L.  Lyttle,  as  Trustee,  etc. 
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May  6y  1918.  t^etition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Mr.  WiUiam  C.  Beecher  and  Mr.  Richard 
KeUy  for  petitioner.    Mr^  Irving  L.  Ernst  for  respondent. 


No.  951.  National  Bank  of  Bakersfield,  Peti- 
tioner, V.  William  H.  Moore,  Jr.,  as  Trustee,  etc. 
May  6, 1918.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  de- 
nied. Mr.  WiUiam  J.  Hunsaker  and  Mr.  E.  W.  Britt  for 
petitioner.   Mr.  Lynn  Helm  for  respondent. 


No.  956.  R.  A.  Graham,  Petitioner,  v.  J.  D.  Spreck- 
ELS  &  Brothers'  Company.  May  6,  1918.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  denied.  Mr.  Ldndley  M. 
Garrison  and  Mr.  Frederic  D.  McKenney  for  petitioner. 
Mr.  P.  F.  Dunne  for  respondent. 


No.  966.  Vulcan  Metals  Company,  Inc.,  and  Ai/- 
BERT  Freeman,  Petitioners,  v.  Simmons  Manxtpactur- 
ING  Company.  May  6,  1918.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  denied.  Mr.  Wilson  B.  Brice  for  pe- 
titioners. Mr.  Clarke  M.  Rosencrantz  and  Mr.  E.  H. 
Sykes  for  respondent. 


No.  972.  Cherokee  Oil  &  Gas  Company,  PErmoNER, 
V.  Charles  L.  Mei/ton  et  al.    May  6,  1918.    Petition 
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for  a  writ  of  certiorari  to  the  Supr^ne  Court  of  the  State 
of  Oklahoma  denied.  Afr.  C.  B.  Ames,  Mr.  Russell  0. 
Lowe,  Mr.  W.  P.  Thompson  and  Afr.  W.  C.  Franklin  for 
petitioner.   No  appearance  for  respondents. 


No.  074.  W.  J.  Cabbell,  PETmoNER,  v.  Unitbd 
States.  May  6, 1918.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Coiui;  of  Appeals  for  the  Fifth 
Circuit  denied.  Mr.WittiamH.AtweU  (or  petitioner.  The 
Solicitor  General  and  Afr.  Assistant  Attorney  General  Fitts 
for  the  United  States. 


No.  975.  Jared  Flagq,  PETmoNERi  v.  Ellsworth  E. 
Cook.  May  6,  1918.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  denied.  Afr.  John  Af .  Coleman  for  petitioner. 
Afr.  Gilbert  E.  Roe  for  respondent. 


No.  1000.  Delaware,  Lackawanna  &  Western 
Railroad  Company,  Petitioner;  t;.  Ignatz  Petrowsky, 
AN  Infant,  etc.  May  6,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Afr.  W.  S.  Jenney  and  Afr. 
Austin  J.  McMahon  for  petitioner.  Afr.  BaUrus  S. 
Yankaus  and  Afr.  Albert  Massey  for  respondent. 


No.  1002.    Ex  Parte:  Cloyd  H,  Duncan,  PETmoNSR. 
May  6,  1918.    Petition  for  a  writ  of  certiorari  to  the 
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United  States  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  denied.    Mr.  Cloyd  H.  Duncan  pro  8e. 


No.  1009.  Chicago  Bonding  &  Surety  Company, 
Petitioneb,  v.  Augusta-Savannah  Navigation  Com- 
pany. May  6,  1918.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Mr.  Charles  B.  Stafford  for  petitioner. 
Mr.  Harrison  Muagrave  amd  Mr.  William  S.  Oppenheim 
for  respondent. 


No.  988.  Camp  Bird,  Limptbd,  Pbtitionbr,  v.  Frank 
W.  Howbert,  as  Collector  op  Internal  Revenue,  etc. 
May  20,  1918.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  granted.  Mr.  William  V.  Hodges  and  Mr.  Oeorge 
L.  Nye  for  petitioner.    No  brief  for  respondent. 


No.  976.  William  Schall,  Jr.,  et  al.,  PsTrnoNERS, 
V.  Frederick  Camors  et  al.,  Trustees,  etc.  May  20, 
1918.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Coiut  of  Appeals  for  the  Fifth  Circuit  granted. 
Mr.  Ralph  S.  Rounds  for  petitioners.  Mr.  Monte  M. 
Lemann  for  respondents. 


No.  970.  Julian  H.  Evrard,  CLAOiANT,  etc.,  Peti- 
tioner, V.  Eugene  Higgins.  May  20,  1918.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
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of  Appeals  for  the  Second  Circuit  denied.  Af r.  Charles 
Stetvart  Davison  for  petitioner.  Mr.  Sdden  Bacon  for 
respondent. 


No.  990.  Chicago  &  Nobthwestbbn  Railway  Com- 
pany, PsnnoNEB,  V.  F.  E.  Cubticb.  May  20,  1918. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Wisconsin  denied.  Mr.  William  G.  Wheeler  for 
petitioner.    Mr.  Joseph  Martin  for  respondent. 


No.  1007.  Joseph  L.  Lackney,  Aoministbatob,  etc., 
Pbtitioneb,  v.  John  S.  Milleb  et  al.  May  20,  1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  dircuit  denied.  Mr, 
Charles  H.  Aldrich  and  Mr.  Lawrence  Maxwell  for  peti- 
tioner.   Mr.  George  W.  Manierre  for  respondents. 


No.  1010.  Minnie  A.  Ranein  et  al.,  PETrnoNEBs, 
V.  Chables  Fbedebick  Gbaff  et  al.  May  20,  1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Circuit  denied. 
Mr.  William  J.  Graham  for  petitioners.  No  appearance 
for  respondents. 


No.  985.  Postal  Telegbaph-Cable  Company,  Peti- 
tioneb,  V,  Wabben-Godwin  Lumbeb  Company.  June 
3,  1918.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Mississippi  granted.  Mr.  James  N. 
Flowers  for  petitioner.     No  appearance  for  respondent. 
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No.  989.  Harrt  Wronkow  Eeatlbt,  Pbtitionbr,  v. 
Unttbd  States  Trust  Company  bt  al.  June  3,  1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit  granted.  Mr. 
W.  Bourke  Cockran  for  petitioner.  Mr.  Edward  W. 
Sheldon  and  Mr.  Charles  B.  Femald  for  respondents. 


No.  1039.  Union  Pacific  Coal  Company,  Peti- 
tioner, V.  Mark  A.  Skinner.  Collector  of  Internal 
Reventte,  etc.  June  3,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  granted.  Mr.  Henry  W.  Clark  for 
petitioner.    No  brief  for  respondent. 


No.  920.  Ben  J.  Tillar,  Petitioner,  v.  Cole  Motor 
Car  Company.  June  3,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  denied.  Mr.  M.  M.  Crane  for  petif 
tioner.  Mr.  Francis  Marion  Etheridge  and  Mr.  Joseph 
Manson  McCormick  for  respondent. 


No.  973.  Atlantic  Coast  Line  Railroad  Company, 
Petitioner,  v.  W.  M.  Steele.  June  3,  1918.  Petition 
for  a  writ  of  certiorari  to  the  Supreme  Court  of  the  State 
of  South  Carolina  denied.  Mr.  P.  A.  WiUcox^  Mr.  F.  D. 
McKenney  and  Mr.  Henry  E.  Davis  for  petitioner.  Mr. 
J.  W.  Ragsdale  for  respondent. 


No.  986.    Pennsylvania  Railroad  Company,  Peti- 
tioner, V.  Minnie  Rosbnfbld.    June  3,  1918.    Petition 
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for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  denied.  Mr.  Joseph  H. 
Hayes  for  petitioner.  Mr.  WHliam  J.  Hughes  for  re- 
spondent. 


No.  991.  B.  S.  Park£b  et  al.,  Petitionebs,  v.  State 
OF  Akkansas  ex  BEL.  MiL^s  THOMPSON.  Juno  3,  1918. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court  of 
the  State  of  Arkansas  denied.  Mr.  Julian  C.  Wilson  and 
Mr.  Walter  P.  Armstrong  for  petitioners.  Mr.  Edward  L. 
Westbrooke  for  respondent. 


No.  1001.  C.  L.  Wood,  as  Trustee,  etc..  Petitioner, 
V.  Kirk  Brothers  et  al.  June  3,  1918.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied.  Mr.  Allan  D.  Cole 
for  petitioner.    No  appearance  for  respondents. 


No.  1005.  John  A.  Jesson  et  al.,  Petthoners,  v. 
F.  G.  Notes,  as  Receiver,  etc.  June  3,  1918.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  denied.  Mr.  W.  H. 
Metson  for  petitioners.   Mr.  Orion  L.  Rider  for  respondent. 


No.  1006.  R.  C.  Wood,  Petitioner,  v.  F.  G.  Notes, 
AS  Receiver,  etc.  June  3,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  denied.  Mr.  W.  H.  Metson  for  peti- 
tioner.   Mr.  Orion  L.  Rider  for  respondent. 
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No.  1013.  First  National  Bank  of  San  Francisco 
ET  AL.,  Petitioners,  v.  Detroit  Trust  Compant  et  al. 
June  3, 1 1918.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  0.  K.  Cushing^  Mr.  Charles  S.  Cushr 
ing  and  Mr.  Jackson  H.  RaUUm  for  petitioners.  Mr.  W. 
Lair  Thompson  for  respondents. 


No.  1019.  W.  S.  Raybure,  Petitioner,  v.  John  W. 
LiNDLEY  ET  AL.  June  3,  1918.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  denied.  Mr.  Edward  C.  O'Rear  for  p^ 
titioner.    Mr.  A.  R.  Bumamy  Jr.^  for  respondents. 


No.  1020.  Thomas  Tipton,  Petitioner,  v.  John  W. 
LiNDLET  ET  AL.  JuRc  3,  1918.  Petition  for  a  writ  of  cer- 
tiorari to  the  United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  denied.  Mr.  Edward  C.  O'Rear  for  pe- 
titioner.   Mr.  A.  R.  Bumam,  Jr.,  for  respondents. 


No.  1021.  EQurrABLB  Trust  Company  op  New  York, 
AS  Sole  Trustee,  etc.,  et  al.,  PETmoNERS,  v.  Great 
Shoshone  &  Twin  Falls  Water  Power  Company  et 
AL.  June  3,  1918.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  denied.  Mr.  Oliver  0.  Haga,  Mr.  James  H.  Richn 
ards  and  Mr.  Henry  H.  Pierce  for  petitioners.  Mr.  T.  A. 
Walters  for  respondents. 


No.  1026.   Sun  Company,  Pbtthoner,  v.  D.  W.  Ryan 
TowbOat  Company  et  al.    June  3,  1918.    Petition  for  a 
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writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  John  F.  Lewis 
for  petitioner.    No  appearance  for  respondents. 


No.  1027.  D.  W.  Ryan  Towboat  Cobipany,  Inc., 
Claimant,  etc.,  Pbtitioneb,  v.  Bowers  Southern 
Dredging  Company  et  al.  June  3, 1918.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Coiut  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  John  Charles 
Harris  for  petitioner.    No  appearance  for  respondents. 


No.    1030.      CORNEUUS    O'SULUVAN,    PKTrnONER,    V. 

Unttbd  States.  June  3,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Coiut  of  Appeals 
for  the  Sixth  Circuit  denied.  Afr.  E.  S.  B.  SvJtUm  for 
petitioner.    The  Solicitor  General  for  the  United  States. 


No.  1031.  Chicago  House  Wrecking  Company, 
Petitioner,  v.  West  India  Steamship  Company.  June 
3,  1918.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit 
denied.  Mr.  Henry  B.  Gayley  for  petitioner.  Mr.  Ralph 
James  M.  BvUowa  and  Afr.  F.  E.  M.  BvUowa  for  re- 
spondent. 


No.  1034.  Sun  Company  bt  al,,  Pbtitionbrs,  v. 
Vinton  Petroleum  Company.  June  3,  1918.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
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of  Appeals  for  the  Fifth  Circuit  denied.  Mr.  Alexander  W. 
SmUh  and  Mr.  Victor  Lamar  Smith  for  petitioners.  Mr. 
WiUiam  D.  Gordon  and  Mr.  Arsene  P.  Pujo  for  respcftident. 


No.  1040.  Ajax  Rail  Anchor  Company,  Petitionbr, 
V.  The  P.  AND  M.  Company.  June  3, 1018.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  denied.  Mr.  Thomas  F. 
Sheridan,  Mr.  Frederic  D.  McKenney  and  Mr.  Glen  E. 
Smith  for  petitioner.  Mr.  Edward  Rector  for  respondent. 
Mr.  George  S.  Paya&n  as  amicua  cutUb. 


No.  1041.     COMPAONIE  GeNBRALB  TRANSATLANTIQinS, 

Owner  and  CLAOiANT,  etc.,  PErmoNER,  v.  A.  J.  and 
J.  J.  McCoLLUM,  Inc.,  et  al.  June  3, 1918.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  denied.  Mr.  Joseph  P. 
Nolan  for  petitioner.  Mr.  Nelson  Zabriskie  for  respond- 
ents. 


No.  1042.  Wbub-Faroo  &  Company,  Petitioner,  t^. 
Oscar  G.  Taylor.  June  10,  1018.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Coiut  of  Appeals 
for  the  Fifth  Circuit  granted.  Mr.  Branch  P.  Kerfoot^ 
Mr.  E.  0.  Sykes  and  Mr.  Charles  W.  Stockton  for  petitioner. 
No  appearance  for  respondent. 


No.  1061 .  Matthew  T.  Chapbian  et  al.,  Petitionerb, 
V.  John  A.  Wintroath.    June  10,  1918.    Petition  for  a 
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writ  of  certiorari  to  the  Court  of  Appeals  of  the  District 
of  Columbia  granted.  Mr.  John  L.  Jackson,  Mr.  Albert  H. 
Adams  and  Mr.  A.  V.  Cushman  for  petitioners.  No  ap- 
pearance for  respondent. 


No.  1066.  Southern  Pactfic  Company,  Petitioner, 
V.  Industrial  Accident  Cobohssion  of  the  State  of 
California  bt  al.  June  10,  1918.  Petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State  of  Cali- 
fornia granted.  Mr.  William  F.  Herrin  and  Mr.  Henley  C. 
Booth  for  petitioner.   No  appearance  for  respondents. 


No.  1087.  Charles  A.  HrrcHCOCK,  Petitioner,  v. 
Alfred  G.  Scattbrgood  et  al.  June  10,  1918.  Pe- 
tition for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit  granted.  Mr. 
Horace  L.  Cheyney  for  petitioner.  No  appearance  for 
respondents. 


No.  1095.     International  Paper  Company,  Peti- 
tioner, V.  The  Schooner  ''Gracie  D.  Chambers,"  her 

TACKLE,  ETC.,  FLORENCE  G.  PaYNE,  ClAIBIANT.     Juue  10, 

1918.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  granted. 
Mr.  William  C.  Cannon  for  petitioner.  No  appearance 
for  respondent. 


No.  1003.  BxPTTB  &  Superior  Copper  Company, 
Limited,  Petthoner,  v.  Clark-Montana  Reai/ty  Com- 
pany BT  AL.    June  10,  1918.    Petition  for  a  writ  of  cer- 
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tiorari  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  denied.  Mr.  W.  H.  Dickson^  Mr.  J. 
Bruce  Kremer  and  Mr.  WiUiam  ScaUon  for  petitioner. 
Mr.  John  P.  Gray  for  respondents. 


No.  614.  Marcel  Akautis,  Petitioner,  v.  Phila- 
delphia &  Reading  Coal  &  Iron  Company.  sFune  It), 
1918.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
Mr.  Ahrin  Cushirtg  Cass  for  petitioner.  Mr.  Pierre  M. 
Brown  for  respondent. 


No.  1008.  THoidAS  Manufacturing  Company,  Pe- 
titioner, V.  The  Aeolian  Company.  June  10,  1918. 
Petition  for  a  writ  of  certiorari  to  the  Court  of  Appeals 
of  the  District  of  Columbia  denied.  Mr.  Howard  S.  Srmih 
for  petitioner.   Mr.  James  L.  Norris  for  respondent. 


No.  1026.  Margaret  Corwin  Radcuffe  Gooch, 
Petitioner,  v.  Annie  Wayne  Suhor  et  al.  June  10, 
1918.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fourth  Circuit 
denied.  Afr.  Edward  P.  Bvford^  Mr.  J.  S.  Flannery  and 
Mr.  Frederic  D.  McKenney  for  petitioner.  Mr.  S.  S.  P. 
Patteson  for  respondents. 


No.  1038.    Western  Union  Telegraph  Company, 
Petitioner,  v.  Detroit,  Toledo  &  Ironton  Railroad 
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Company.  June  10, 1018.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  State  of  Michigan  denied. 
Af r.  John  B.  Corliss  and  Mr.  Pavl  B.  Moody  for  petitioner. 
Mr.  EUiott  G.  Stevenson  and  Mr.  WiOiam  L.  Carpenler 
for  respondent. 


No.  1033.  American  Trading  Company  (Pacific 
Coast),  PErrnoNER,  v.  North  AiiAska  Salmon  Com- 
pany. June  10,  1918.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Coiut  of  Appeals  for  the 
Ninth  Circuit  denied.  Mr.  Samuel  Knight  for  petitioner. 
Mr.  Walter  D.  Mansfield  for  respondmit. 


No.  1049.  E.  Eirby-Smfth,  Petitioner,  v.  John  O. 
Sheatz,  Receiver,  etc.  June  10,  1918.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  denied.  Mr.  Fred  H.  Air 
wood  and  Mr.  Henry  J.  Scott  for  petitioner.  Mr.  Owen  J. 
Roberts  for  respondent. 


No.  1050.  Lee  Mow  Lin  and  Lee  Binq,  Petitioners, 
V.  Untted  States.  June  10,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  denied.  Afr.  Chester  H.  Krum  for 
petitioners.    The  ScUcitar  General  for  the  United  States. 


No.  1051.    SOTTTHERN  RAILWAY  COMPANY,  PETmONER, 

V.  John  C.  Webb,    Indhodually  and  for  the  use  of 
Queen  Insurance  Company  and  London  &  Lancashire 
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Insurance  Company.  June  10,  1918.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  John  K.  Graves 
for  petitioner.  Mr.  AUx.  C.  King  and  Mr.  A.  M.  Oarber 
for  respondent. 


No.  1062.  O.  T.  Peeples,  Trustee,  etc.,  Petitioner, 
V.  Georgia  Iron  &  Coal  Company  et  al.  June  10, 1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied.  •  Mr.  O.  R. 
Hood  and  Mr.  S.  M.  Chambliss  for  petitioner.  Mr.  Clif- 
ford L.  Anderson  and  Mr.  Alex.  C.  King  for  respondents. 


No.  1069.  Repubuc  Rubber  Company,  Petitioner, 
t;.  Consolidated  Rubber  Tire  Company  et  al.  June 
10,  1918.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Comrt  of  Appeals  for  the  Seventh  Circuit 
denied.  Mr.  WiUiam  H.  Dyrenforth,  Mr.  George  A.  ChrHr 
ton  and  Mr.  Francis  M.  Phelps  for  petitioner.  Mr.  Charles 
W.  Stapleton  for  respondents. 


No.  1086.  B.  F.  Goodrich  Company,  Petitioner,  v. 
Consolidated  Rubber  Tire  Company  et  al.  June 
10,  1918.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
denied.  Mr.  Charles  Neave  and  Mr.  Samvel  E.  Hibben  for 
petitioner.    Mr.  Charles  W.  Stapleton  for  respondents. 


No.  1060.    Chesapeake  a  Ohio  Railway  Company 
op  Indiana,  Petitioner,  v.  National  Bank  op  Com- 
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MEBCB  OF  Norfolk.  June  10,  1918.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  Appeals  of  the  State 
of  Virginia  denied.  Mr.  David  H.  Leake  and  Mr.  Walter 
Leake  for  petitioner.    No  appearance  for  respondent. 


No.  1062.  George  T.  Chari/ton  and  John  L.  Crone^ 
Local  Inspectors,  etc.,  et  al.,  Petitioners,  v.  New 
York  &  Porto  Rico  Steamship  Company.  June  10, 1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit  denied. 
The  SoUcUor  General  for  petitioners.  Mr.  Rascoe  H. 
Hupper  for  respondent. 


No.  1064.  ScHRAM  Glass  Manupacturinq  Company, 
[Petttioner,  v.  Hosier  Brooke  Glass  Company.  June 
10,  1918.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
denied.  Mr.  James  Lave  Hopkins  and  Mr.  Oearge  A. 
Chrittan  for  petitioner.  Mr.  Charles  Neave  and  Mr. 
WiUiam  G.  McKnighi  for  respondent. 


No.  1065.  Frederick  Krafff,  Petitioner,  v.  Untebd 
States.  June  10,  1918.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  denied.  Mr.  Waller  NeHes  for  petitioner. 
No  brief  for  the  United  States, 


No.  1067.  Dud  Moore,  Petitioner,  v.  Uottbd  States. 
June  10,  1918.    Petition  for  a  writ  of  certiorari  to  the 
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United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  James  C.  Denton  and  Mr.  Frank  Lee 
for  petitioner.  The  Solicitor  General  and  Mr.  Assistant 
Attorney  General  Brown  for  the  United  States. 


No.  1082.  Alexander  Gladstone,  alias  William 
Vines,  Petitioner,  v.  United  States.  June  10,  1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  denied.  Mr. 
Frederick  S.  Tyler  and  Mr.  Benjamin  L.  McKinley  for 
petitioner.    The  Solicitor  General  for  the  United  States. 


No.  1083.  .Dan  A.  Ward  and  W.  A.  Greenwood, 
Petitioners,  v.  Thomas  W.  .Morgan,  Warden,  etc. 
June  10,  1918.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Mr.  Edwin  A.  KravJIhoff  for  petitioners. 
No  brief  for  the  United  States. 


No.  1088.  Coal  &  Coke  Railway  Company,  Peti- 
tioner, V.  Oscar  V.  Ewing.  June  10,  1918.  Petition 
for  a  writ  of  certiorari  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia  denied.  Mr.  George  E.  Price 
and  Mr.  Buckner  Clay  for  petitioner.  Mr.  Edvxxrd  M. 
Surber  for  respondent. 


No.  1090.     Midland  Linseed  Products  Company, 
Petitioner,    v.    The    Steamship    ''Saturnus/'    her 
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TACKLE,  ETC.,  £T  AL.  June  10,  1918.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  Herman  8.  Hertwig 
for  petitioner.    Mr.  Chauncey  I.  Clark  for  respondents. 


No.  1091.  John  W.  Robebtb,  PETinoNEB,  v.  Unikbd 
States.  June  10,  1918.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  denied.  Mr.  Frederick  S.  Tyler  and  Mr. 
Benjamin  L.  McKinJey  for  petitioner.  No  brief  for  the 
United  States. 


No.  1094.  Philadelphia  &  Reading  Coal  &  Ibon 
Company,  Petitioner,  v.  Carmine  Saccripante.  June 
10,  1918.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  New  York  denied.  Mr.  Pierre  M. 
Brown  for  petitioner.  Mr.  Samuel  Seabwry  and  Mr.  W.  M. 
Seabury  for  respondent. 


No.  1096.  Erie  Railroad  Company,  Petitioner^  v. 
John  Downs.  Jime  10,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  denied.  Mr.  William  C.  Cannon 
for  petitioner.    Mr.  Sydney  A.  Syme  for  respondent. 


No.  1100.  Untied  States,  Petitioner,  v.  George  W. 
Heim.  June  10,  1918.  Petition  for  a  writ  of  certiorari  to 
the  Court  of  Appeals  of  the  District  of  Columbia  denied. 
The  Solicitor  General  for  the  United  States.  Mr.  Matthew 
E.  O^Brien  for  respondent. 
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No.  1101.  Logan  Billingslet  and  Fred  Billings- 
let,  FSTmoNEBS,  V.  United  States.  June  10,  1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  denied. 
Mr.  Charles  A.  Spirk  for  petitioners.  No  brief  for  the 
United  States. 


CASES  DISPOSED  OF  WITHOUT  CONSIDERATION 
BY  THE  COURT,  FROM  MAY  6,  1918,  TO  JUNE 
10, 1918. 

No.  1022.  CuNTON  H.  Piebce,  Angelo  Creo, 
Charles  Z.  Zeilman,  and  Charles  Nelson,  Plaintiffs 
IN  Error,  v.  United  States.  In  error  to  the  District 
Coiut  of  the  United  States  for  the  Northern  District  of 
New  York.  May  6,  1918.  Docketed  and  dismissed,  on 
motion  of  The  Solicitor  General  for  the  United  States. 
No  one  opposing. 


No.  175.  Lucy  0.  Atres^  Executrix,  etc.,  Peti- 
tioner, V.  Benjamin  F.  Graham  et  al.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit.  May  20, 1918.  Dismissed 
for  the  want  of  prosecution.  Mr.  E.  F.  Thompson  for 
petitioner.    No  appearance  for  respondent. 


No.  1054.  William  C.  Sandbbrg,  Plaintiff  in  Error, 
V.  United  States;  ^ 

No.  1055.  George  E.  Leuser,  Plaintiff  in  Error, 
i;.  United  States; 
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No.  1056.  Axel  C.  Mattbon,  Plaintiff  in  Ebbor, 
V.  United  States; 

No.  1057.  Ben  Andebson,  Plaintiff  in  Ebbob,  p. 
United  States;  and 

No.  1058.  Alfred  Tiala,  Plaintiff  in  Ebror,  v. 
United  States.  In  error  to  the  District  Court  of  the 
United  States  for  the  District  of  Minnesota.  May  20, 
1918.  Docketed  and  dismissed,  on  motion  of  The  Sdlidr- 
tm  General  for  the  United  States.   No  one  opposing. 


No.  155.  Motion  Picture  Patents  Company  et  al., 
Appellants,  v.  United  States.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania.  June  3,  1918.  Dismissed  per  stipula- 
tion, on  motion  of  Mr.  Alexander  S.  Steuari  in  behalf  of 
counsel.  Mr.  R,  0.  Moony  Mr.  Charles  F.  Kingsley,  Mr. 
Samuel  Owen  Edrmmde,  Mr.  Melville  Church,  Mr.  Fredr 
eric  R.  Coudert,  Mr.  Howard  Thayer  Kingsbury,  Mr. 
Sanrnel  Seabury  and  Mr.  WiMam  M.  Seabury  for  appel- 
lants. The  Attorney  General  and  The  SolicUar  General  for 
the  United  States. 


No.  763.  J.  A.  Gates  et  al.,  Appellants,  v.  W.  O. 
Berryhill,  as  Tax  Collector,  etc.  Appeal  from  the 
District  Coxui;  of  the  United  States  for  the  Southern 
District  of  Florida.  June  3,  1918.  Dismissed  with  costs, 
on  motion  of  counsel  for  appellants.'  Mr.  Clair  D.  Vain 
lette  for  appellants.    Mr.  Glenn  Terrell  for  appellee. 


No.  336.    Lew  You,  Appellant,  v.  Edward  White, 
Commissioner  op  Immigration,  etc.    Appeal  from  the 
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District  C!o\irt  of  the  United  States  for  the  Northern  Dis- 
trict of  California.  June  3,  1918.  Dismissed  with  costs, 
pursuant  to  the  tenth  rule.  Mr.  Jackson  H.  Ralston  for 
appellant.    The  Attorney  General  for  appellee. 


No.  462.  Thobias  D.  Palmer,  as  AninNiSTRATOR, 
ETC.,  Plaintiff  in  Errou,  v.  Wichita  Falls  &  North- 
western Railway  Company  et  al.  In  error  to  the 
Supreme  Court  of  the  State  of  Oklahoma.  June  3,  1918. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr. 
Charles  A.  Loomis  for  plaintiff  in  error.  Mr.  A.  H.  Mo- 
Knight  for  defendants  in  error. 


No.  479.  George  D.  Farwbll  et  al.,  Plaintiffs  in 
Error,  v.  Cmr  of  Seattle.  In  error  to  the  Supreme 
Court  of  the  State  of  Washington.  June  3,  1918.  Dis- 
missed with  costs,  pursuant  to  the  tenth  rule.  Mr. 
Charles  E.  Shepard  for  plaintiffs  in  error.  No  appearance 
for  defendant  in  error. 


No.  648.  National  City  Bank  of  Chicago,  Plain- 
tiff IN  Error,  v.  Mrs.  Georgia  S.  Barringer.  In 
error  to  the  Court  of  Appeals  of  the  Second  Circuit, 
State  of  Louisiana.  June  3, 1918.  Dismissed  with  costs, 
pursuant  to  the  tenth  rule.  Mr.  Henry  Bernstein  for 
plaintiff  in  error.  Mr.  John  C.  Theus  for  defendant  in 
error. 


No.   780.     William  Smith  and  Euzabeth  Smpth, 
Plaintiffs  in  Error,  v.  Thomas  Elevator  Company 
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ET  AL.  In  error  to  the  Supreme  Ck>urt  of  the  State  of 
niinois.  June  3,  1918.  Dismissed  with  costs,  pursuant 
to  the  tenth  rule.  Mr.  Edward  H.  Kvbitz  for  plaintiffs 
in  error.   No  appearance  for  defendants  in  error. 


No.  S41.  NoBA  Herliht,  Adiunistbatbix  etc., 
Plaintifp  in  Error,  v.  New  York,  New  Haven  & 
Hartford  Railroad  Company.  In  error  to  the  Superior 
Court  of  the  State  of  Massachusetts.  June  3,  1918. 
Dismissed  with  costs,  pursuant  to  the  tenth  rule.  Mr. 
Charles  Toye  for  plaintiff  in  error.  No  appearance  for 
defendant  in  error. 
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ACTIONS  AND  DBRNSBS.    See  Estoppel.  paob 

Seamen's  remedies  for  injuries  at  sea.   See  Admiraltj. 

limitation  of  actions.    See  Limitatioiu. 

Equitable  jurisdiction  to  prevent  multiplicity  ci  suits.   See 

Iquity,  3. 

As  to  what  constitutes  suit  arising  under  "  law  regulating 

commerce  "  within  meaning  of  Jud.  Code,  §  24.   See  Juris- 

dietion»  III,  2. 

1.  Under  Federal  Employers'  Liability  Act,there  is  no  cause 
ci  action  for  pain  and  suffering  if  employee  dies  without  re- 
gaining consciousness.    New  Orleans  dt  N.E.  R.  B.  v.  Har» 

ri8 867 

2.  And  no  cause  of  action  accrues  for  benefit  of  dependent 
mother  where  deceased  leaves  widow  who,  although  living 
apart  from  him,  was  neither  remarried  nor  divorced  and 
where  marital  rights  and  liabilities  had  not  ceased  under 
local  law.  Id, 

3.  Provision  of  Act  of  1917,  relative  to  actions  by  seamen 
V  without  bond  or  prepayment  of  costs,  does  not  apply  to 

appellate  proceedings.  Ex  parte  Abdu 27 

4.  Sec.  9,  Judiciary  Act  of  1789,  allows  a  right  sanctioned  by 
maritime  law  to  be  enforced  through  an  appropriate  com- 
mon-law remedy.   ChdenHs  v.LtickenbachS.  S.Co 372 

5.  Amendment  of  bill  for  annulment  of  contract  for  fraud, 
transferred  by  order  of  District  Court,  under  Equity  Rule 
22,  to  law  side  as  action  for  damages  for  deceit,  whereby  no 
substantial  change  was  made  in  allegations  of  fraud,  held 
not  to  change  cause  of  action  nor  constitute  beginning  of  new 
case.  Priederichsenv.  Renard 207 

6.  Where,  in  action  at  law  on  contract,  answer  set  up  was  in 
effect  bill  in  equity  seeking  reformation  and  incidentally  to 
enjoin  action  at  law,  proceeding  held  converted  into  equita- 
able  one.   Philippine  Sugar  Ac.  Co.  v.  Philippine  I  elands . . .  385 

(527) 


528  INDEX. 

ACTI0H8  AHD  J^WnVSZt-CanUnued.  paob 

7.  Rdief  in  case  of  contract  which,  owing  to  mutoal  mistake^ 
faib  to  express  intention  of  parties,  may  be  obtained  by  de- 
foidant  under  Piiilippine  Code  Civ.  Proc.,  §  285,  upcm  Bp- 
propriate  pleadings,  without  resort  to  independent  suit  for 
refonnation  of  contract.   Id. 


8.  Proviso  of  Act  of  Mar.  2,  1896,  prohibiting  suits  for 
Govery  of  land  covered  by  grant  lost  or  relinquished  in  con- 
sequence of  fulure  of  Government  to  withdniw  same  from 
entry  or  sale,  held  curative  measure  r^eriing  only  to  lands 
patented  before  enactment  and  not  a  protection  for  patoit 
procured  afterwards  by  fraud.  United  States  v.  St.  Pavl,  M . 
AM.Ry 310 

9.  Suit  by  State  against  Secretary  of  Intmor  and  Commis- 
sioner of  Land  Office  to  enjoin  issuance  of  patents  to  assignee 
of  purchasers  in  good  faith  of  tracts  of  land  within  indemnity 
limits  of  Northern  Pacific,  and  to  quiet  title.  State  claiming 
under  act  of  Congress  passed  subsequent  to  such  purchases, 
held  not  maintainable.   Minneeotav.Lane 243 

ACTS  or  CONOEX88.    See  Table  at  front  of  volume;  Stat- 
utes. 

ADEQITATl  EXiaDT  AT  LAW.   See  Iquity.  1, 2, 3. 

ADMIRALTY.   See  Costs. 

1.  By  general  maritime  law  vessel  owner  liable  only  for 
maintenance,  cure  and  wages  of  seaman  injured  in  service  of 
ship  by  negligence  of  member  of  crew,  whether  superior 
officer  or  not;  and  this  liability  not  subject  to  be  enlarged 
to  full  common-law  indemnity  by  law  of  State.  ChdenHs  v. 
Luckenbach  S.S.Co 372 

2.  Sec.  20  of  Seamen's  Act  of  1915  held  not  to  intend  to  sub- 
stitute common-law  measure  of  liability  for  maritime  rule. 
Id. 

3.  Sec.  9,  Judiciary  Act  of  1789,  allows  a  right  sanctioned 
by  maritime  law  to  be  enforced  through  an  appropriate  com- 
mon-law remedy,  but  does  not  give  plaintiff  election  to  have 
defendant's  liability  measured  by  common-law  standards 
instead  of  those  prescribed  by  maritime  law.   Id. 

ADMISSION.    See  Pleading,  3. 
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Enclosure  bounded  on  three  sides  by  fence  and  on  fourth  by 
deep  water  will  sustain  claim  of  adverse  possession  under 
Texas  statute,  if  other  elements  are  also  present.  Alice 
State  Bank  v.  Houston  Pasture  Co 240 

AGENCT.   See  Carriers,  4. 

AUXNATION,  BE8TBAINT  ON.   See  Indians. 

ALLOTMENTS.    See  Indians. 

AMENDIOBNT  OF  PLEADING.   See  Pleading,  1,  2. 

ANTI-TBirST  ACT. 

1.  In  determining  whether  combination  unlawful,  foremost 
inquiry  is  whether  interests  brought  together  were  competi- 
tive.    United  States  y.  UnUed  Shoe  Mack.  Co 32 

2.  Where  machines  were  patented  and,  though  used  col- 
lectively in  making  single  product,  were  so  far  distinct  in 
functions  as  to  be  practically  non-competitive,  a  common 
control  over  their  manufacture  and  use  held  not  obnoxious 
to  Act.   Id. 

3.  Statements  to  shareholders  and  in  agency  contract,  made 
by  participants  in  combination,  explaining  object,  held  not  to 
establish  unlawful  intent,  in  view  of  other  evidence.   Id. 

4.  Evidence  AeU  not  to  sustain  charges  of  unlawful  restraint 
of  interstate  commerce  in  shoe  machinery,  and  monopoly 
thereof,  in  formation  and  conduct  of  United  Shoe  Machinery 
Company.   Id, 

5.  Generally,  one  has  right  to  purchase  patents  for  pro- 
tection or  improvement  of  own  inventions  and  business,  and 
for  prevention  of  patent  litigation,  and  such  purchases 
should, not  be  adjudged  to  have  stifled  competition  unduly 
upon  speculative  estimates  of  potential  competitive  power 
of  new  and  untried  inventions.   Id. 

6.  Certain  contracts  for  assignment  of  future  inventions 
hdd  Intimate.   Id. 

7.  Exertion  of  right  of  patentee  to  exclude  others  from  use 
of  his  invention,  within  field  of  patent  law,  is  not  an  offense 
against  Act.   Id. 
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8.  Leases  of  sets  of  patented  machines  on  royalty  basis, 
obligating  lessee  to  use  each  machine  to  full  capacity;  to 
lease  others  as  more  work  became  available;  to  use  to  ex- 
clusion of  and  not  to  use  on  work  coming  from  machines 
not  so  leased;  requiring  lessee  to  obtain  certain  supplies  from 
lessor  only;  providing  for  forfeiture  of  all  leases  upon  breach 
of  condition  in  any  lease;  and  requiring  lessee  thereupon  to 
pay  a  charge;  hdd  voluntary  contracts  of  lessees,  within 
lessor's  patent  rights  and  not  violative  of  Anti-Trust  Act.  Id. 

9.  In  suit  to  set  aside  leases  of  patented  machines  upon 
ground  that  they  exceed  rights  of  lessor  as  patent-owner  and 
operate  to  produce  results  obnoxious  to  Act,  sembU,  lessees 
may  be  necessary  parties.    Id, 

10.  In  determining  matter  of  dissolution,  lapse  of  time, 
changes  of  conditions,  development  of  high  industrial  effi- 
ciency, difficulty  of  restoring  antecedent  conditions  and  in- 
jurious effects  to  follow,  should  be  considered.   Id. 

See  Patents  for  Inventioiu,  4. 

APPIAL  AND  IBBOB.    See  Jurisdletion;  Procedure. 

APPOBTIONMENT  OF  DIBBCT  TAXES.     See  Coiutitu- 
tional  Law,  XII. 

ABKAN8A8: 

Principles  determining  boundary  between  Arkansas  and 
Tennessee  defined;  and  commission  appointed  to  locate  and 
designate  line.    ArkoMoa  v.  Tennessee 461 

ABMT: 

Congress  may  conscript  for  military  duty  in  foreign  country. 
Cox  V.  Wood 3 

A88E88iaBNT.    See  Taxation. 

Assessment  of  stockholders  to  pay  debts  of  corporation. 
See  Constitutional  Law,  V,  2. 

Effect  of  payment  of  insurance  assessments.  See  Insur- 
ance, 2. 

ASSIGNMENTS: 

Certain  contracts  for  assignment  of  future  inventions  hM 
legitimate  under  Anti-Trust  Act.  United  Statee  v.  United 
Shoe  Mack,  Co 32 
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State  statute  giving  attorney  lien  on  cause  of  action  or  its 
proceeds  for  agreed  portion  of  recovery  and  rendering  de- 
fendant directly  liable  to  him  in  case  of  settlement  after  no- 
tice and  without  his  consent,  does  not  deprive  party  liable 
of  any  constitutional  right,  even  where  settlement  made 
under  judgment  recovered  upon  cause  of  action  through 
another  attorney  in  federal  court,  and  by  satisfying  such 
judgment  by  payment  to  clerk  of  that  court.  Union  Par 
cific   B,    R.   V.  Laughlin 204 

BBNiriGIAL  ASSOCIATIONS.    See  Insoranoo*  1-4. 

BINiriGIABT,  GHANQB  OF.    See  Iiuoranoo,  1-4. 

BBNBFITS.    See  Eminent  Domain. 

BONDS.    See  Costa ;  Materialmen's  Acts. 

BOITNDABIES: 

1.  Principles  determining  boundary  between  Arkansas  and 
Tennessee  defined;  and  commission  to  locate  and  designate 
line  appointed.    Arkansas  v.  Tennessee 461 

2.  Enclosure  bounded  on  three  sides  by  fence  and  on  fourth 
by  deep  water  will  sustain  claim  of  adverse  possession  under 
Texas  statute,  if  other  elements  are  also  present.  Alice  State 
Bank  v.  Houston  Pasttare  Co 240 

BBIEFS  OF  COUNSEL: 

Scandalous  and  impertinent  matter  in.   See  Cox  v.  Wood ...      3 

BUBDEN  OF  PBOOF.    See  Evidence,  2,  3. 

CAPITAL  AND  INCOME.    See  Taxation. 

CAPITAL  STOCK.   See  Taxation. 

CABBIEBS.  See  Employers'  Liability  Act;  Negligence,  2. 
Liability  of  vessel  owner  for  injury  to  seaman  injured  in  serv- 
ice of  ship.   See  Admiralty. 

1.  Duty  to  ship  by  cheapest  route  in  absence  of  instructions, 
not  absolute;  it  is  duty  to  deal  fairly  with  shipper,  with  due 
regard  also  for  carrier's  own  interest  and  obligation  to  public. 
Northern  Pacific  Ry,  v.  Solum 477 
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2.  Shipment  by  more  expensive  of  two  routes  may  be  justi- 
fied by  reasonable  general  practice  of  carrier.    Id. 

3.  Reasonableness  of  practice  of  carrier  in  shipping  intra- 
state by  one  of  two  routes,  the  charges  on  which  under  inter- 
state tariff  were  more  than  those  allowed  on  the  other  by 
state  law,  held  an  administrative  question  within  jurisdic- 
tion of  Interstate  Commerce  Commission,  whose  decision 
state  courts  without  jurisdiction  to  anticipate.   Id. 

4.  Two  railroad  companies,  between  them  owning  all  stock 
and  controlling  completely  property  and  operations  of  third 
company,  which  had  legal  title  to  terminal  tracks,  caused 
separate  switching  charges  to  be  made  in  its  name  on  traffic 
moved  by  them  over  those  tracks,  although  for  substantially 
same  service  over  terminals  which  each  owned  separately, 
neither  made  any  charge  in  addition  to  its  line  haul  rates. 
Held,  that  state  commission  and  lower  courts  were  justified 
in  holding  third  company  mere  agency  or  instrumentality 
of  other  two;  that  its  technical  corporate  individuality  and 
ownership  of  tracks  in  question  did  not  entitle  it  to  be 
treated  as  independent  carrier;  and  that  order  requiring 
separate  charges  to  be  discontinued  and  that  tracks  be 
operated  as  part  of  terminal  properties  of  the  other  com- 
panies, in  intrastate  traffic  did  not  deprive  it  or  them  of 
property  without  compensation  or  due  process  of  law,  nor 
impose  unlawful  burden  on  interstate  commerce.    Chicago^ 

M,  dtSL  P.  Ry.  V.  Minneapolis  Civic  Asan 490 

5.  Switch  tender  held  within  class  described  in  proviso  of 
§  2  of  Hours  of  Service  Act,  whose  service  is  thereby  limited 

to  9  hours  in  24.  Chicago  A  AUonR.R.w.  United  States.. ..  197 

CAIT8I  OF  ACTION.    See  Actions  and  Defenses. 

CEBTIOBABI: 

1.  Nature  and  fimctions  of  writ,  employed  to  supervise  crim- 
inal proceedings  of  inferior  tribunals  in  District  of  Columbia, 
are  to  be  tested  by  common-law  principles.  Hartranft  v. 
MvUoumy 295 

2.  At  common  law,  where  cause  before  judgment  removed 
by  certiorari  in  order  that  justice  might  be  done  by  quash- 
ing indictment  or  information  or  proceeding  to  trial,  nature 
of  cause  not  changed  by  removal,  and  quashing  of  writ  was 
followed  by  procedendo  as  matter  of  course.   Id. 
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3.  Upon  review  by  certiorari  court  confines  its  discussion 
to  matter  relied  on  in  procuring  writ.  Alice  State  Bank  v. 
Houston  Pasture  Co 240 

4.  A  sununary  conviction  for  criminal  contempt  is  review- 
able by  this  court  by  certiorari.    Toledo  Newspaper  Co.  v. 

United  StaUs 402 

5.  Writ  may  issue  under  Jud.  Code,  §  262,  to  review  inter- 
locutory judgment  which  fi  not  subject  to  certiorari  under 

§  240.    Union  Pacific  R.  R.  v.  Weld  County 282 

6.  Where  petition  for  certiorari  postponed  to  hearing  of  tkp- 
peal  and  latter  found  without  jurisdiction,  certiorari  granted 
and  record  on  appeal  treated  as  return  to  writ.  Id. 

CHICKASAW  INDIANS.    See  Indiana,  7. 

CHILD  LABOB  LAW: 

Act  of  Sept.  1, 1916,  held  unconstitutional  as  exceeding  com- 
merce power  of  Congress  and  as  invading  powers  reserved  to 
States.    Hammer  v.  Dagenhart 251 

CHUBCHBS: 

Doctrines  announced  in  Watson  v.  Jones,  13  Wall.  679,  held 
affirmatively  and  conclusively  settled.  S?iepardy.BarJdey ..       1 

CIBCUIT  COITBT  or  APPEALS.   Authority  to  review.   See 
Jurisdiction,  II,  (1). 

COMBINATIONS  IN  BESTBAINT  OF  TBADE.    See  Anti- 
Trust  Act. 

COMMEBCE.      See  Constitutional  Law,   II;  Interstate 
Commerce;  Interstate  Commerce  Acta. 

COMMON  CABBIEB8.    See  Admiralty;  Carriers;  Employ- 
ers' Liability  Act;  Interstate  Commerce  Aeti. 

COMMON  LAW.   See  Admiralty;  Certiorari,  1-2;  Employ* 
era'  LiabiUty  Act,  3. 

COMPETITION.   See  Anti-Trust  Act ;  Constitutional  Law, 
11,2. 

CONDEMNATION.     See   Constitutional   Law,   XI,   2-4; 
Eminent  Domain. 
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For  acts  cited.   See  Table  at  front  of  volume. 
For  powers.    See  Constitutional  Law« 
Remarks  of  committee  chairman.   See  Statutas,  1, 6. 

CON8GEIPTION: 

For  military  duty.   See  Gonatitutional  Law,  I. 

CONSTITUTIONAL  LAW: 

I.  Army  Power:  Militia  Power,  p/634. 
II.  Commerce  Clause,  p.  534. 

III.  Contract  Clause,  p.  536. 

IV.  Tax  on  Exports,  p.  536. 

V.  Full  Faith  and  Credit  Clause,  p.  537. 
VI.  First  Amendment:  Freedom  of  P^ess,  p.  537. 
VII.  Fourth  Amendment:  Unreasonable  Seisure,  p.  537. 
VIII.  fifth  Amendment:  Self-incrimination,  p.  538. 
IX.  Sixth  Amendment:  Trial  by  Jury,  p.  538. 
X.  Tenth  Amendment:  Reserved  Powers  of  States,  p.  638. 

XI.  Fourteenth  Amendment: 

(1)  Notice  and  Hearing,  p.  538. 

(2)  Depriving  of  Property,  p.  538. 

(3)  Equal  Protection  of  the  Laws,  p.  539. 
XII.  Sixteenth  Amendment:  Income  Tax,  p.  540. 

XIII.  Who  May  Question  Constitutionality  of  Statutes,  p.  540, 

As  to  inherent  power  of  federal  courts  to  punish  for  con- 
tempt.  See  Contempt. 

I.  Army  Power:  Militia  Power. 

Congress  may  conscript  for  military  duty  in  a  foreign  coim- 
try;  the  militia  clause  is  not  a  limitation  upon  the  war  power. 
Cox  V.  Wood 3 

II.  Commerce  Clause. 

1.  Power  to  regulate  interstate  commerce  is  power  to  pre- 
scribe rule  by  which  commerce  is  to  be  governed — ^to  con- 
trol means  by  which  it  is  carried  on.    Hammer  y.Dagenhart.  251 

2.  Such  power  not  intended  as  means  of  enabling  Congress 
to  equalize  economic  conditions  in  States  for  prevention  of 
unfidr  competition  among  them,  nor  was  it  intended  as  au- 
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thority  to  control  States  in  exercise  of  their  police  power 
over  local  trade  and  manufacture.   Id. 

3.  Child  Labor  Law  of  Sept.  1,  1916,  hdd  unconstitutional 
as  exceeding  power  of  Congress  and  invading  powers  re- 
served to  States.   Id. 

4.  Manufacture  of  goods  is  not  commerce,  nor  do  facts  that 
they  are  intended  for,  and  are  afterwards  shipped  in,  inter- 
state commerce,  make  their  production  part  of  that  com- 
merce subject  to  control  by  Congress.   Id, 

6.  Right  to  exclude  from  interstate  commerce  not  recog- 
nized save  in  cases  where  character  of  particular  things 
excluded  is  such  as  to  bring  them  peculiarly  within  govern- 
mental authority  of  State  or  Nation  and  render  their  exclu- 
sion, in  effect,  but  a  regulation  of  interstate  transportation, 
necessary  to  prevent  accomplishment,  through  that  means, 
ci  evils  inherent  in  them.    Id, 

6.  State  in  laying  general  income  tax  upon  gains  and  profits 
of  domestic  corporation  may  include  in  computation  net  in- 
come derived  from  transactions  in  interstate  commerce.  So 
hdd  as  to  Wisconsin  Income  Tax  Law,  as  applied  to  income 
firom  sales  outside  of  State  of  goods  delivered  from  factory 
within  it,  and  from  company's  branches  in  other  States  of 
goods  previously  made  within  State.  United  States  Qlue 
Co.  V.  Oak  Creek 321 

7.  Order  of  state  commission  reqiiiring  discontinuance  of 
terminal  charges  exacted  by  company  having  legal  title  to 
terminal  tracks,  but  which  in  fact  was  but  a  mere  agency 
or  instrumentality  of  other  railroad  companies,  neither  of 
which  made  any  charge  for  substantially  same  service  over 
terminals  each  owned  separately,  and  requiring  that  such 
terminal  tracks  be  operated  as  part  of  terminal  properties 
of  such  other  companies  in  interstate  traffic,  held  to  impose 
no  unlawful  burden  on  interstate  commerce.     Chicago, 

M.  A  St.  P.  Ry.  V.  Minneapolis  Civic  Assn 490 

8.  Tax  on  life  insurance  business  is  not  tax  on  interstate 
commerce.     Northwestern  Life  Ins.  Co,  v.  Wisconsin 132 

9.  Assuming  that  foreign  investment  business  of  domestic 
life  insurance  company  amounts  to  interstate  commerce,  a 
state  tax  of  3%  of  gross  income  from  all  sources  during 
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year,  except  rents  from  real  estate  and  premiums  collected 
outside  of  State  on  policies  of  non-residents,  casts  no  burden 
upon  such  commerce,  where  gross  receipts  are  in  effect  used 
as  fair  measure  of  value  of  property  and  franchise  taxable, 
but  not  otherwise  taxed,  within  State.  Id. 

10.  Transmission  of  stock  quotations  by  wire  from  New 
York  Stock  Exchange  to  Boston  where  they  were  decoded 
and  wired  to  tickers  of  subscribers  there,  held  to  remain  inter- 
state commerce  until  completed  in  the  subscribers'  offices; 
and  that  order  of  Massachusetts  commission  requiring  tele- 
graph companies  to  cease  discriminating  against  a  would- 
be  subscriber  whom  Stock  Exchange  disapproved  was  direct 
interference  with  such  commerce,  infringing  constitutional 
rights.   Western  Union Td. Co.  V.Foster 106 

11.  Provisions  of  interstate  contract  for  sale  of  complicated 
plant,  whereby  purchaser  agreed  to  pay  expert  sent  by  seUer 
to  supervise  assembling  and  testing,  obligation  to  accept 
plant  being  made  dependent  upon  test,  hdd  not  to  involve 
doing  of  local  business  subjecting  seller  to  state  regulations 
concerning  foreign  corporations.    York  Mfg.  Co,  v.  CoUey ...    21 

12.  Exclusion  of  evidence  in  prosecution  under  drug  law  of 
State  hdd  to  deny  federal  right  of  defendants  arising  under 
commerce  clause.     McOinia  v.  California 91,  95 

III.  Contraet  Clause. 

1.  Lespslative,  not  judicial,  action,  impauing  obligation 
of  contracts,  contemplated  by  clause.  McCoy  v.  Union 
Elepated  R.R 354 

2.  By  law  as  it  was  when  he  bought,  purchaser  cl  state 
lands  in  default  as  to  interest  on  deferred  payment  was 
liable  to  have  his  interest  in  land  and  contract  foreclosed  by 
court  proceeding  begun  on  summary  notice,  but  with  right 
of  redemption.  A  later  act  declared  forfeiture  in  such  cases 
in  which  default  had  continued  for  five  years  and  in  which 
State  prior  to  passage  of  act  had  issued  another  certificate 
for  same  land  to  subsequent  purchaser,  unless  all  arrears  of 
interest  were  paid  within  six  months  of  its  passage.  Hdd 
a  change  of  remedy,  not  impairing  obligation  of  contract  <^ 
purchase.    Aikina  V.  Kingdmry 484 

IV.  Tax  on  Exports. 

Tax  on  net  income  of  corporation  derived  from  exporting 
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goods  from  States  andseUing  them  abroad,  levied  under 
Income  Tax  Act  of  1913,  held  not  contrary  to  Art.  I,  §  9,  cl. 
5.   Peck  dt  Co,  y.  Lowe 165 

V.  Full  Faith  and  Credit  CUom. 

1.  When  laws  of  State  provide  that  final  settlement  of 
estate  in  probate  court  on  behalf  of  person  under  interdic- 
tion can  only  be  had  by  proceedings  there  setting  aside  in- 
terdiction or  appointing  curator,  decree  of  court  of  another 
State  purporting  to  establish  sanity  will  not  operate  upon 
the  interdiction  directly,  but,  at  most,  would  be  conclusive 
in  such  probate  proceeding;  and  District  Court  in  former 
State  cannot  dispense  with  such  proceedings  in  local  probate 
court  and  require  settlement  from  executors.  Oasquet  v. 
Fenner 16 

2.  Order  of  assessment  in  proceeding  to  sequester  assets  of 
local  corporation  and  assess  stockholders  to  pay  its  debts, 
made  by  state  court  having  jurisdiction  of  corporation  and 
stockholders,  must  be  given  effect  in  action  brought  by 
receiver,  appointed  in  such  proceedings,  to  enforce  the  assess- 
ment against  a  shareholder  in  the  courts  of  another  State, 
and  refusal  of  those  courts  to  be  bound  by  it,  upon  ground 
that  corporation  was  of  excepted  class,  and  erroneously 
treating  this  exception  as  jurisdictional,  fails  to  afford  due 
faith  and  credit  to  which  order  entitled.  Marin  v.  Atige- 
dahl 142 

VI.  First  Amendment:  Freedom  of  Praat. 

Newspaper  publications  concerning  pending  proceedings  and 
tending  to  create  impression  that  a  particular  decision  would 
evoke  public  suspicion  of  judge's  integrity  or  fairness  and 
bring  him  into  public  odium  and  would  be  met  by  public  re- 
sistance, and  tending  in  the  circumstances  to  provoke  such 
resistance  in  fact,  are  not  within  the  "  freedom  of  the  press." 
Toledo  Newspaper  Co,  v.  United  States 402 

VII.  Fourth  Amendment:  Unreasonable  Seiaore. 

One  who  voluntarily  and  to  subserve  his  own  interest  has 
produced  exhibits  owned  by  him,  as  part  of  his  testimony  in 
equity  suit,  is  not  subjected  to  an  unreasonable  sdsure,  or 
made  to  bear  witness  against  himself,  by  use  of  such  ex- 
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hibits  as  evidence  in  proeecution  ct  «uch  owner  for  pequiy. 
Periman  v.  United  Staiea 7 

Vin.  Fifth  Amendment:  Belf -incrimination.     See  Vn, 
9y;pra, 

DL  Sixth  Amendment:  Trial  by  Jurj. 

Order  of  District  Ck)urt  transferring  count  in  action  at  law 
for  damages  to  equity  docket  upon  ground  that  under  law  of 
State  it  could  not  be  entertained  at  law,  held  a  deprivation 
of  right  of  trial  by  jury.  Ex  parte  Sinums 231 

X.  Tenth  Amendment:  Reserved  Powers  of  States. 

1.  Child  Labor  Law  of  Sept.  1, 1916,  held  to  invade  powers 
reserved  to  States.    Hammer  v.  Dagenhart 251 

2.  Police  power  over  local  trade  and  manufacture  was  ex- 
pressly reserved  to  States.   Id. 

XI.  Fourteenth  Amendment. 

(1)  NoHce  and  Hearing. 

1.  Violation  of  right  for  State  to  give  conclusive  effect  to 
prior  judgment  against  one  who  was  not  a  party,  nor  in  priv- 
ity with  a  party,  therein.  Postal  Telegraph  Cable  Co.  v.  New- 
part 464 

(2)  Deprunng  of  Property. 

2.  Where  private  property  taken  for  public  purposes,  funda- 
mental ri^t  guaranteed  is  that  owner  shall  not  be  deprived 
of  market  value  under  rule  of  law  which  makes  it  impossible 
for  him  to  obtain  just  compensation.  There  is  no  guarantee 
that  rule  adopted  by  State  shall  be  the  one  best  supported  by 
reason  or  authority,  or  against  mere  errors  in  coiurse  of  trial. 
McCoy  V.  Union  Elevated  R.  R 354 

3.  There  is  no  deprivation  of  fundamental  right  protected 
by  Amendment  by  extension  of  rule  as  to  benefits  to  prop- 
erty not  taken  to  include  increase  of  market  value  resulting 
directly  from  the  public  improvement  though  all  property  in 
neighborhood  ia  similarly  benefited.    Id. 

4.  In  action  for  damages  to  abutting  property  due  to  con- 
struction, maintenance  and  operation  of  elevated  raibroad, 
in  street  of  which  fee  in  public,  ruling  that  reooveiy  de- 
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pended  upon  effect  on  market  value,  in  determining  which 
increase  of  such  value  arising  from  increase  of  travel  should 
be  considered  and  treated  as  a  special  benefit,  though  en- 
joyed also  by  other  neighboring  property,  held  to  afford  no 
basis  for  invoking  equal  protection  clause,  nor  to  deprive 
of  property  without  due  process  of  law.    Id. 

5.  Order  of  state  commission  requiring  discontinuance  of 
terminal  charges  exacted  by  company  having  legal  title  to 
terminal  tracks,  but  which  in  fact  was  but  a  mere  agency 
or  instrumentality  of  other  railroad  companies,  neither  of 
which  made  any  charge  for  substantially  same  service  over 
terminals  each  owned  separately,  and  requiring  that  such 
terminal  tracks  be  operated  as  part  of  terminal  properties  of 
such  other  companies  in  interstate  traffic,  held  not  to  de- 
prive either  former  or  latter  of  property  without  compensa- 
tion or  due  process  of  law.  Chicago,  ilf .  <St  St.  P.  Ry.  v. 
Minneapolis  Civic  Assn 490 

6.  State  statute  giving  attorney  lien  on  cause  of  action  or  its 
proceeds  for  agreed  portion  of  recovery  and  rendering  de- 
fendant directly  liable  to  him  in  case  of  settlement  after 
notice  and  without  his  consent,  does  not  deprive  party 
liable  of  any  constitutional  right,  even  where  settlement 
made  under  judgment  recovered  upon  cause  of  action 
through  another  attorney  in  federal  court,  and  by  satisfy- 
ing such  judgment  by  payment  to  clerk  of  that  court. 

Union  Pacific  R,  R.  v.  LaugMin 204 

(3)  Equal  Protection  of  the  Laws.   See  4,  6,  mpra. 

7.  Unequal  assessment  not  violative  of  clause  where  pur- 
pose of  assessing  board  to  discriminate  not  clearly  estab- 
lished and  discrimination  attributable  to  honest  mistake  of 
judgment  and  lack  of  time  and  evidence  for  making  general 
revaluations  when  objection  made.    Sunday  Lake  Iron  Co, 

V.  WakefiOd 350 

8.  State  may  impose  license  or  privilege  tax  upon  domestic 
old-line,  level-premium  life  insurance  companies,  while 
exempting  fraternal  societies  having  lodge  organizations 
and  insuring  only  lives  of  members.    Northwestern  Life  Ins. 

Co.  V.  Wisconsin 132 

9.  State  may  tax  domestic  life  insurance  companies  by  tak- 
ing percentage  of  gross  receipts,  although  it  exacts  a  fixed 
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and  comparatively  slight  fee  from  similar  foreign  oorporar 
tions  for  privilege  of  doing  local  business  of  same  kind.   Id. 

XII.  Sixteenth  Amendment:  Income  Tax. 

1.  Congress  may  tax  without  apportionment  dividends  re- 
ceived in  ordinary  course  by  shareholder  from  corporation, 
even  though  extraordinary  in  amount  and  derived  from 
surplus  of  corporate  assets  existing  before  Amendment. 
Lynch  v.  Hornby 339 

2.  Amendment  does  not  extend  power  of  taxation  to  new  or 
excepted  subjects,  but  merely  removes  occasion  for  appor- 
tioning taxes  on  income  among  the  States.  Peck  &  Co,  v. 
Loxoe 1^5 

XIII.  Who  Maj  Question  Gonstitutionalltj  of  Statutes. 
One  whose  contract  for  purchase  of  state  lands  had  been  for 
many  years  in  default  for  nonpayment  of  interest  both  before 
and  after  passage  of  law  forfeiting  such  contracts  if  interest 
not  paid  within  time  stated,  and  who  conceded  default  and 
offered  no  excuse,  held  not  in  position  to  object  that  law 
lacked  due  process  in  failing  to  allow  time  and  opportunity 
for  testing  liability  to  forfeiture  in  a  court  proceeding. 
Aikine  v.  Kingebury 484 

CONSTRUCTION.  See  Admiralty;  Constitutional  Law; 
Contracts;  Contempt;  Employers'  Liability  Act; 
Indians;  Insurance;  Interstate  Commerce  Acts; 
Jurisdiction;  Mines  and  Blining;  Negligence;  Public 
Lands;  Seamen;  Statutes;  Taxation. 

CONTEMPT: 

1.  A  summary  conviction  for  criminal  contempt  is  not 
within  jurisdiction  of  this  court  by  writ  of  error,  but  re- 
viewable by  certiorari.  Toledo  Newspaper  Co,  v.  United 
States 402 

2.  Judicial  Code,  §  268,  is  merely  declaratory  of  inherent 
power  of  federal  courts  to  punish  for  contempt,  and,  in  pro- 
viding that  the  power  "shall  not  be  construed  to  extend  to 
any  cases  except  the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice/'  does  no  more  than  express  a  limitation  im- 
posed by  the  Constitution.  The  power  is  essentially  one  of 
self-preservation.    Id. 
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3.  Test  of  power  to  punish  for  contempt  is  in  character  of 
acts  in  question:  when  their  direct  tendency  is  to  prevent  or 
obstruct  free  and  unprejudiced  exercise  of  judicial  power 
they  are  subject  to  be  restrained  through  summary  con- 
tempt proceedings.   Id. 

4.  Newspaper  publications  concerning  pending  proceeding 
and  tending  to  create  impression  that  a  particular  decision 
would  evoke  public  suspicion  of  the  judge's  integrity  or 
fauness  and  bring  him  into  public  odium  and  would  be  met 
by  public  resistance,  and  tending  in  the  circumstances  to 
provoke  such  resistance  in  fact,  hddj  contemptuous  and  not 
within  the  **  freedom  of  the  press."   Id» 

5.  It  is  not  material  that  such  publications  were  not  cir- 
culated in  the  court  room  or  seen  by  the  judge  or  that  they 
did  not  influence  his  mind.    Id. 

6.  In  determining  whether  there  was  any  evidence  to  justify 
attributing  such  tendency  to  the  publications,  this  court  con- 
siders evidentiary  facts  found  by  District  Court  only  so  far 
as  to  determine  whether  they  have  any  reasonable  tendency 
to  sustain  the  general  conclusion  of  fact  based  upon  them 
by  that  court  and  the  Circuit  Court  of  Appeals.    Id. 

7.  In  a  summary  proceeding  for  criminal  contempt,  semble, 
that  a  single  penalty  based  upon  a  conviction  under  all  of 
several  distinct  charges  in  information  cannot  be  upheld 
unless  all  of  the  charges  are  sustained  by  facts;  but  where 
Circuit  Court  of  Appeab,  holding  conviction  justified 
under  one  count  and  facts  relative  thereto,  affirmed  Dis- 
trict Court  without  considering  other  counts  upon  which  the 
punishment  was  also  based,  this  court  examined  findings  as 
to  all  counts^  and,  holding  them  sufficient,  affirmed  judg- 
ment.  Id. 

CONTRACTS: 

Impairment  of  obligation.    See  Constittttional  Law»  III. 
Effect  of  judgment  on  successors  in  interest.   See  Estoppel. 
Insurance  contracts.    See  Insurance. 
Validity  of  contracts  for  purchase  of  patents  and  for  assign- 
ment of  futmre  inventions.   See  Anti-Trust  Act,  &-7. 
Validity  of  leases  of  patented  machines  on  royalty  basis. 
See  Anti  Trust  Act,  8;  Patents  for  Inventions,  4. 
Public  contracts.    See  Materialmen's  Acts. 
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1.  Reformation.  Written  contract  failing,  through  mutoal 
mistake,  to  express  intention  of  parties,  may  be  reformed 
to  exprese  true  intent,  although  mistake  one  of  law  respect- 
ing interpretation  and  construction.    Philippine  Sugar  Jtc. 

Co.  V.  Philippine  Idanda . . 385 

2.  Id,  Reformation  granted  only  where  evidence  of  mis- 
take is  clear  and  satisfactory.   Id, 

3.  Id.  Relief  in  case  of  contract  which,  owing  to  mutual  mis- 
take, fails  to  express  intention  of  parties,  may  be  obtained 
by  defendant  under  Philippine  Code  Civ.  Ftoc.,  §  285,  upon 
appropriate  pleadings,  without  resort  to  independent  suit 
for  reformation  of  contract.    Id, 

CONTBIBUTOBT  NSOLiaENGB.    See  NegUgenee. 

COBPORATION8.    See  Taxation. 

Doing  of  local  business  by  interstate  vendor  subjecting  it 
to  state  regulations.    See  ConBtitutional  Law,  II,  11. 
Assessment  of  stockholders  to  pay  debts  of  corporation. 
See  Constittttional  Law,  V,  2. 

1.  In  ordinary  cases  mere  accumulation  of  adequate  surplus 
does  not  entitle  shareholders  to  dividends  until  directors, 
in  their  discretion,  declare  them.  Southern  Pacific  Co,  v. 
Lowe 330 

2.  Exception  of  corporations  organized  for  carrying  on 
manufactiuing  business,  in  state  law  providing  for  stock- 
holders' liability,  goes  not  to  jurisdiction  but  only  to  merits 
in  proceedings  to  sequester  assets  of  local  corporation  and 
assess  stockholders  to  pay  its  debts;  and  an  order  of  assess- 
ment made  in  proper  court  of  general  jurisdiction,  which  in 
other  respects  has  acquired  jurisdiction  over  corporation  and 
shareholders,  necessarily  involves  determination  that  cor- 
poration is  not  of  excepted  class,  and  in  that  respect  is  con- 
clusive against  collateral  attack  by  shareholder,  whether  or 
not  he  personally  was  party  to  proceeding.  Marin  v. 
Augedahl 142 

COBPORATION  TAX  LAW.   See  Taxation,  II. 

COSTS: 

Provision  of  Act  of  1917,  relative  to  actions  by  seamen,  does 
not  apply  to  appellate  proceedings.   Ex  parte  Abdu 27 
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C0UBT8.    See  Certiorari;  Contempt;  Bquitj;  Jurisdic-  paob 
tion;  Mandamus;  Proeedure. 

CBBBK  INDIANS.    See  Indians. 

CRIMINAL  LAW.    See  Certiorari,  1,  2,  4;  Constitutional 
Law.  VII;  Contempt;  Evidence,  4,  5. 

DAMAOS8.    See  Eminent  Domain;  Employers  '  Liability 
Aet. 

DBCXIT.  See  Fraud. 

DBCBU8.   See  Judgments. 

DBPBNDBNT8: 

Who  entitled  to  maintain  action  as  such.  See  Employers  * 
Idability  Act,  2. 

DB8CBNT  AND  DISTRIBUTION.    See  Indians. 

Prospective  heir  acquires  no  vested  right  in  land  before 
death  of  ancestor,  and  rules  of  descent  are  subject  to  change 
meanwhile  by  law-making  power.  Jefferson  v.  Fink 288 

DIRECT  TAXES.    See  Taxation,  I,  1,  2. 

DISTRICT  COURTS.    See  Jurisdiction,  I;  II  (2);  III. 

DISTRICT  OF  COLUMBIA: 

Judgment  of  Court  of  Appeals  reviewable  under  §  250,  Jud. 
Code.    See  Jurisdiction,  II  (3). 

Jurisdiction  of  Supreme  Court  of,  to  supervise  criminal  pro- 
ceedings of  inferior  tribimals  through  certiorari.  See  Juris- 
diction, V. 

DIVIDENDS.    See  Corporations,  1;  Taxation. 

DRUG  LAWS.   See  Evidence,  4,  5. 

DXrs  PROCESS  OF  LAW.   See  Constitutional  Law,  XI. 

ECCLESIASTICAL  BODIES: 

Doctrines  announced  in  Watson  v.  Jones^  13  Wall.  679,  held 
afiirmatively  and  conclusively  settled.  Shepardv.Barkley..      1 
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SLXCTION  OF  BBHSDIES.   See  Admiraltjr,  3;  Umito-  pack 
tioni»  2. 

SMINSNT  DOMAIN: 

1.  Fundamental  right  guaranteed  is  that  owner  shall  not  be 
deprived  of  market  value  under  rule  of  law  which  makes 
it  impossible  for  him  to  obtain  just  compensation.  There 
is  no  guarantee  that  rule  adopted  by  State  shall  be  the  one 
best  supported  by  reason  or  authority,  or  against  mere  errors 

in  course  of  trial.    McCoy  v.  Union  Elevated  R.  R 354 

2.  In  arriving  at  amount  of  damages  to  property  not  taken, 
allowance  should  be  made  for  peculiar  and  individual  bene- 
fits conferred  upon  it;  and  eictension  of  rule  to  include  in- 
crease of  market  value  resulting  directly  froln  the  public  im- 
provement, though  all  property  in  ndghborhood  is  similarly 
benefited,  cannot  be  said  to  deprive  of  fundamental  right 
guaranteed  by  Fourteenth  Amendment.    Id. 

BMPL0YIB8'  LIABILITY  ACT: 

1.  Under  federal  act  there  is  no  cause  of  action  for  pain  and 
suffering  if  employee  dies  without  regaining  consciousness. 
New  Orleans  <St  N.E.R.R.y.  Harris 367 

2.  No  cause  of  action  accrues  for  benefit  of  dependent 
mother  where  deceased  leaves  widow  who,  although  living 
apart  from  him,  was  neither  remarried  nor  divorced,  and 
where  marital  rights  and  liabilities  had  not  ceased  under 
local  law.   Id. 

3.  In  proceedings  under  Act  rights  and  obligations  depend 
upon  it  and  applicable  principles  of  common  law  as  inter- 
preted and  applied  by  federal  courts;  and  negligence  is  es- 
sential to  recovery.    Id. 

4.  In  actions  against  railroad  for  injuries  to  employees  re- 
sulting from  its  negligence  rule  of  federal  courts  is  that 
negligence  is  to  be  established  affirmatively  by  plaintiff; 
state  law  presuming  negligence  from  accident  inapplicable. 
Id. 

BNCLOSUBES.   See  Advene  Possession. 

» 

BQUAL  PROTECTION  OF  THE  LAWS.     See  Conitltu- 
tlonal  Law,  XI,  4,  6,  7-9. 
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IQUITT.   See  Fraud.  paqb 

Right  of  appeal  from  order  aflfirming  <Nrder  refumng  pre- 
liminary injmiction.    See  Juriadietion,  II,  2. 
Jmisdiction  of  District  Court  to  restrain  action  by  state 
officers.    See  Jurisdiction,  III,  1. 

1.  Adequate  remedy  at  law.  Existence,  under  Colorado 
statutes,  of  adequate  legal  remedy  for  recovery  of  taxes  il- 
legally paid,  held  so  uncertain  and  debatable  that  jurisdic- 
tion in  suit  for  injunction  could  not  properly  be  declined. 
Union  Pacific  R.  R.  v.  Weld  County 282 

2.  Id.  Jurisdiction  exists  to  enjoin  collection  of  ill^;ally 
discriminatory  taxes,  where  existence  of  adequate  and  com- 
plete remedy  at  law  is  doubtful.    Id. 

3.  Id.  Multiplicity  of  Suits.  Where  legal  remedy  by  paying 
taxes  and  suing  to  recover  back  necessitates  separate  actions 
against  several  school  districts  and  towns,  it  will  not  dis- 
place equitable  remedy  by  injunction  in  one  suit.  Id. 

4.  Injunction  to  Reetrain  Executive  Action.  Suit  against 
Secretary  of  Interior  and  Commissioner  of  Land  Office, 
brought  by  State  to  enjoin  issuance  of  patents  to  public 
lands,  held  not  maintainable,  where  action  of  such  officers 

in  issuing  patents  not  arbitrary.    Minnesota  v.  Lane 243 

5.  Tranrf€rtoLawSide;Fraud;  Statute  of  Limitations.  Where 
suit  to  cancel  contract  for  exchange  of  lands  lind  for  inci- 
dental damages,  on  ground  of  fraud,  was  transferred  by  order 
of  court  to  law  side  under  Equity  Rule  22  as  action  for  dam- 
ages for  deceit,  amendment  held  not  to  constitute  begin- 
ning of  new  case  which  would  be  barred  by  statute  of  limi- 
tations. Friederichsen  v.  Renard 207 

6.  EqwiaJble  Counterclaim;  Effect  in  Law  Action.  Where,  in 
action  at  law  on  contract,  answer  set  up  was  in  effect  bill 
in  equity  seeking  reformation  and  incidentally  to  enjoin  ac- 
tion at  law,  proceeding  held  converted  into  equitable  one. 
Philippine  Sugar  <Stc.  Co.  v.  Philippine  Islands 385  ^ 

7.  Fraud;  Limitations.  A  statute  barring  equitable  relief 
for  fraud  and  mistake  should  be  strictly  construed.  United 
States  V.  St.  Paul,  M.AM.Ry 310 

8.  Transfer  ioEquUy.  Trial  by  Jury.  Unjustified  transfer  of 
count  in  law  action  to  equity  side  violates  right.  Ex  parte 
Simons 231 
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ESTATES  or  DICIDINTS.  See  Constitutioiua  Law,  V,  1;  rMtm 
DMcent  and  Distribution;  Indians. 

ESTOPPEL.    See  Jurisdiction,  III,  2. 

Sole  ground  upon  which  judgment  against  prior  owner  is 
conclusive  against  successor  in  interest  is  that  estoppel  runs 
with  the  property,  that  grantor  can  convey  no  better  right 
or  title  than  he  had  himself,  and  that  grantee  takes  cum 
onere.  Hence  judgment  holding  telegraph  company  bound 
by  license  agreement  with  city  touching  use  of  streets,  but 
rendered  in  suit  begim  after  company  had  conveyed  to  an- 
other, does  not  estop  its  remote  successor  in  interest  from 
claiming  against  city  that  agreement  was  never  accepted. 
Postal  TeUffraph  Cable  Co.  v.  Newport 464 

EVIDENCE.   See  Anti-Trust  Act;  Contempt. 
Of  capacity  of  Indian  to  alienate.   See  Indians. 
As  to  compelling  one  to  bear  witness  against  himself.    See 
Constitutional  Law,  VII. 

As  to  unreasonable  seisures.  See  Constitutional  Law, 
VIL 

1.  Where  evidence  strongly  conflicting,  especial  weight  at- 
taches to  findings  of  trial  court.  United  States  v.  United 
Shoe  Mack.  Co 32 

2.  In  actions  under  Federal  Employers*  Liability  Act,  rule  is 
that  negligence  must  be  established  affirmatively  by  plain- 
tiff; state  law  presuming  negligence  from  injury,  inappli- 
cable.   NewOrleans  <St  N.E.  R.  R.  v.  Harris 367 

3.  Good  faith  of  tax  assessors  and  validity  of  acts  presumed ; 
burden  of  proof  is  on  party  assailing  them.  Sunday  Lake 
IronCo.  V.  Wakefidd 350 

4.  Upon  question  whether  opium  was  in  transit  through 
California  to  Mexico,  or  was  in  possession  of  defendants  in 
violation  of  state  law,  evidence  that  purpose  of  customs 
officer  in  weighing  it  at  boundary  with  assistance  of  one  of 
defendants  was  to  make  out  papers  necessary  for  exportation 
and  that  defendants  had  authority  from  Treasury  Depart- 
ment to  export  was  competent  in  prosecution  for  unlawful 
possession;  and  exclusion  denied  federal  right.  McGinis  v. 
California 91 

5«  In  prosecution  for  possession  of  cocaine  in  violation  of 
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state  law,  defendants  held  entitled  to  prove  that  drug  was 
in  transit  to  foreign  country  and  to  explain  their  relations  to 
shipment  at  international  boundary  where  they  are  charged 
with  having  taken  unlawful  possession;  and  error  in  exclud- 
ing such  evidence  held  not  to  have  been  shown  harmless  by 
proof  that  more  of  drug  of  unproven  origin  was  added  at 
boundary,  where  whole  prosecution  based  upon  original 
shipment  and  such  proof  involved  only  one  of  defendants 
and  cross-examination  upon  it  was  not  allowed.  MdOinis 
V.  California 9f» 

6.  Evidence  must  be  clear  and  satisfactory  to  justify  re- 
formation of  contract  on  ground  of  mutual  mistake.  Philip- 
pine Sugar  dtc.  Co.  v.  Philippine  Idanda 385 

BZCI8I  TAXES.    See  Taxation. 

EXXCnnVI  officers.    See  Public  Lands,  3. 

EXPECTANCIES.    See  Insurance,  1. 

EXPORTS.    See  Evidence,  4,  5. 

Tax  on  exports  within  prohibition  of  Art.  I,  §  9,  cl.  6,  of  Con- 
stitution.   See  Constitutional  Law,  IV. 

FEDERAL  EMPLOYERS'    LIABILITY  ACT.      See  Em- 
ployers' Liability  Act. 

FEDERAL  QXTESTIONS.    See  Jurisdiction,  II,  (5);  III,  2. 

FELLOW  SERVANTS.    See  Admiralty,  1,  2. 

FIFTH  AHENDMENT.    See  Constitutional  Law,  VIII. 

FINDINGS  OF  FACT.    See  Evidence,  1;  Jurisdiction,  II, 
12;  Procedure,  II. 

FIRST  AHENDHENT.    See  Constitutional  Law,  VI. 

FIVE  CIVILIZED  TRIBES.    See  Indians. 

FORECLOSURE.    Sec  Constitutional  Law,  III,  2. 

FOREIGN  COMMERCE.    See  Evidence,  4,  5. 
Tax  on  Expofta    See  Constitutional  Law,  IV. 
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State  regulation  of.   See  Conatltutioiial  Law,  II,  11. 

FOUKTIINTH  AUSNDIISNT.    See  Conatittttioiua  Law, 
XI. 

FOUKTH  AUSNDIISNT.    See  Conatttutional  Law,  VII. 

FBANCHI8B.   See  Streets  and  Highwayi. 

FBATSKNAL   BSNSFICIAL    ASSOCIATIONS.     See   In- 
surance. 

FBAVD: 

1.  Statutes  of  limitation  upon  suits  to  set  aside  fraudulent 
transactions  do  not  begin  to  run  until  discovery  of  the  fraud. 
Exploration  Co.  v.  UnitedStates 435 

2.  Amendment  of  bill  for  annulment  of  contract  for  fraud, 
transferred  by  order  of  District  Court,  under  Equity  Rule 
22,  to  law  side  as  action  for  damages  for  deceit,  whereby  no 
substantial  change  was  made  in  allegations  of  fraud,  held  not 
to  change  cause  of  action  nor  constitute  beginning  of  new 
case.  Friedericksen  v.  Renard 207 

3.  Proviso  of  Act  of  March  2,  1896,  prohibiting  suits  for 
recovery  of  land,  is  not  a  protection  for  patent  procured 
afterwards  by  fraud.    United  States  v.  St.  Paid,  M.  A  M.  By.  310 

FBBBDOM  OF  THB  FBS88.    See  Constitutional  Law,  VI. 

FULL  FAITH  AND  CBBDIT  CLAUSS.    See  Constitutional 
Law,  V. 

HBIB8.    See  Constitutional  Law,  V,  1;  Desoant  and  Dis- 
tribution; Indians. 

HOUBS  OF  LABOB.    See  Child  Labor  Law;  Hours  of  Berv- 
ioe  Act. 

HOUBS  OF  8BBVICB  ACT: 

Switch  tender  held  within  class  described  in  proviso  of  §  2 
of  Act,  whose  service  is  thereby  limited  to  9  hours  in  24. 
Chicago  dt  Alton  R.  R.  v.  UnitedStates 197 

IMPAIBMENT     OF     CONTBACT     OBLIGATION.       See 
Constitutional  Law»  III. 
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INCOMX  TAX.    See  TMatton.  I;  III,  1.  paok 

INDIANS: 

1.  Indian  Blood;  Rolls  of  Five  Civilized  Tribes  CondtLsive. 
Where  Indian  enrolled  as  Seminole,  "  blood  7  "  and  father 
enrolled  as  full-blood  Creek,  oral  testimony  to  prove  that 
mother,  not  enrolled,  was  full-blood  Seminole,  properly  ex- 
cluded.    United  States  v.  Ferguson 175 

2.  Id.  In  determining  quantiun  of  Indian  blood  possessed 
by  members  of  five  Ci^ized  Tribes,  and  therein  capacity 
to  alienate  allotted  lands,  approved  rolls  of  citizenship  are 
conclusive.     Id, 

3.  Allotments.    Descent.   Law  Ooveming.    In  respect  of  de- 
scent of  allotments  Oklahonut  Enabling  Act  substituted  law 
of  State  for  law  of  Arkansas  adopted  provisionally  in  Sup- 
plemental Creek  Agreement  and  prior  acts.    Jefferson  v. 
Fink 288 

4.  Id.  In  designating  Arkansas  law  as  rule  of  descent, 
Supplemental  Agreement  was  not  intended  and  did  not  op- 
erate to  confer  any  vested  right  of  inheritance  in  respect 
of  allotments  made  and  deeded  while  such  designation 
remained  in  force.   Id. 

5.  Id.  Allotment  made  under  Supplemental  Creek  Agree- 
ment, before  admission  of  Oklahoma,  to  Creek  Freedman 
who  died  after  admission,  descends  according  to  law  of  State. 
Id. 

6.  Id.  Policy  and  legislation  of  Congress  respecting  descent 
of  allotments,  particularly  in  Five  Civilized  Tribes,  reviewed. 
Id. 

7.  Marriage.  Evidence  of  custom  among  Chickasaw 
Indians  to  disregard  tribal  ceremonies  and  that  two  Indians 
held  themselves  out  as  man  and  wife  and  were  reputed 
married,  held  to  warrant  finding  of  marriage  within  mean- 
ing of  Act  of  1890.   Carney  v.  Chapman 102 

INFANTS: 

Application  of  state  law  defining  contributory  negligenoe. 
See  Negligenoe,  2. 

Child  Labor  Law  held  unconstitutional.  See  Hammer  v. 
Dagenhart 251 
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Jurisdiction  of  District  Court  to  restrain  action  by  state 
officers.    See  Jurisdiction,  III,  1. 

Right  of  appeal  from  order  affirming  order  refusing  prelimi- 
naiy  injunction.    See  Jurisdiction,  II,  2. 
To  restrain  collection  of  taxes.    See  Bquitj,  1*3. 
To  restrain  Secretary  of  Interior.   See  Equit j,  4. 

INSUBANCI.    See  Taxation,  III,  2-6. 

1.  In  absence  of  special  provision  of  law  or  rule  of  associa- 
tion to  contrary,  naming  of  person  as  beneficiary  in  benefit 
certificate  of  fraternal  benefit  association  confers  expectancy 
merely,  which  may  be  defeated  by  act  of  insured  member  in 
taking  out  substitute  certificate  changing  beneficiary. 
Royal  Arcanum  v.  Behrend 394 

2.  That  first-named  beneficiary  had  paid  assessments  before 
change  raises  no  legal  claim  upon  the  insurance.   Id. 

3.  Benefit  certificate  expressed  promise  to  pay  beneficiary 
therein  named,  upon  insured  member's  death,  provided 
"  certificate  shall  not  have  been  siurendered  by  said  member 
and  another  certificate  issued  at  his  request, ''  and  bore 
printed  form  providing  for  "  surrender  and  return  "  of  cer- 
tificate by  member  in  changing  beneficiary.  Hddf  that  re- 
quirement of  siurender  did  not  necessarily  imply  retiun  of 
original  paper.    Id, 

4.  Requirement  that  such  certificate  shall  be  surrendered 
before  new  one  issued  is  for  protection  of  association  and, 
if  waived  by  it  or  complied  with  to  its  satisfaction  during 
member's  lifetime,  it  cannot  be  availed  of  by  former  bene- 
ficiary.  Id. 

5.  Tax  on  life  insurance  business  is  not  tax  on  interstate 
commerce.    Northwestern  Life  Ins,  Co,  v.  Wisconsin 132 

6.  State  may  impose  license  or  privilege  tax  upon  domestic 
old-line,  level-premium  life  insurance  companies,  while  ex- 
empting fraternal  societies  having  lodge  organizations  and 
insuring  only  lives  of  members.    Id, 

7.  State  may  tax  domestic  life  insurance  companies  by 
taking  percentage  of  gross  receipts,  although  it  exacts  a 
fixed  and  comparatively  slight  fee  from  similar  foreign 
corporations  for  privilege  of  doing  local  business  of  same 
kind.    Id. 
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INTXRI8T.   See  Tautlon,  II,  7.  pagb 

INTIBLOCUTOKT  ORDERS. 

Right  and  mode  ci  review.  See  Jurisdietioii,  II,  1,  2; 
III,  1. 

INTERSTATE  COMHERCE.    See  Anti-Truit  Act;  Con- 
■titutioiud  Law,  II. 

1.  Power  to  regulate  is  power  to  prescribe  rule  by  which 
commerce  to  be  governed.    Hammer  v.  Dagenhart 261 

2.  Power  of  Congress  to  regulate  not  intended  as  authority 
to  control  States  in  exercise  of  police  power  over  local  trade 
and  manufacture.    Id, 

3.  Transmission  of  stock  quotations  by  wire  from  one 
State  to  another  remains  interstate  commerce  until  com- 
pleted in  subscriber's  office.  Western  Union  TeL  Co.  v. 
Foster 105 

4.  Tax  on  life  insurance  business  is  not  tax  on  interstate 
commerce.    Northwestern  Life  Ins,  Co,  v.  Wisconsin 132 

5.  State  in  lasring  general  income  tax  upon  gains  and  profits 
of  a  domestic  corporation  may  include  in  computation  net 
income  derived  from  transportation  in  interstate  commerce. 

United  States  Glue  Co,  v.  Oak  Creek 321 

As  to  what  constitutes  suit  arising  under  "  law  regulating 
commerce  "  within  meaning  of  Jud.  Code,  §  24.  See  Juris- 
diction, in,  2. 

INTERSTATE  COMMERCE  ACTS.    See  Child  Labor  Law; 
Employers'  Liability  Act;  Houn  of  Service  Act. 

1.  Reasonableness  of  practice  of  carrier  in  shipping  by  one 
of  two  routes,  the  charges  on  which  under  interstate  tariff 
were  more  than  those  allowed  by  state  law,  held  an  admin- 
istrative question  within  jurisdiction  of  Interstate  Com- 
merce Commission,  whose  decision  state  courts  without 
jurisdiction  to  anticipate.    Northern  Pacific  By.  v.  Solum . .  477 

2.  Order  of  District  Court  restraining  attorney  general  of 
State  from  prosecuting  in  state  court  suit  against  carrier 
for  damages  and  penalties  for  complying  with  rate  order  of 
Interstate  Commerce  Commission  held  proper  exercise  of 
power.   Looney  v.  Eastern  Texas  R,  R 214 

3.  A  suit  by  carrier  against  consignee  of  interstate  ship- 
ment of  live  stock  to  collect  charge  for  disinfecting  cars, 
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alleged  to  be  due  under  tariffs  approved  and  published  as 
required  by  act,  wherein  consignee,  admitting  interstate 
eharacter  of  shipment  and  propriety  of  charges  tmder  act, 
defends  on  ground  that  carrier  by  its  acts  is  estopped  from 
holding  him  responsible,  is  one  **  arising  under  any  law 
regulating  commerce,"  within  meaning  of  Jud.  Code,  §  24. 
LavuviUe  iSb  Nashville  R,  R.  v.  Rice 201 

INTXK8TATE  COMHSBCI  COMMISSION.     See  Inter- 
state Commerce  Acts. 

JUDGMENTS: 

Application  of  full  faith  and  credit  clause.    See  Conatittt- 

tional  Law,  V. 

Collateral  attack.   See  Corporations,  2. 

Review  of  interlocutory  order.    See  Jurisdiction,  II,  1,  2; 

III,  1. 

Finality  of  judgment.   See  Jurisdiction,  II,  2, 7, 9, 10. 

1.  While  res  judicata  is  ordinarily  matter  of  state  law,  a  de- 
cision of  state  court  which  denies  asserted  federal  rights 
through  application  of  former  judgment  will  not  conclude 
this  court,  if  such  application  clearly  inconsistent  with  right 
to  due  process  of  law.  Postal  Teleffrapk  Cable  Co.  v.  New- 
part 464 

2.  It  is  violative  of  due  process  of  law  for  State  to  give  con- 
clusive effect  to  prior  judgment  against  one  neither  a  party, 
nor  in  privity  with  a  party,  therein.    Id. 

3.  Sole  groimd  upon  which  judgment  against  prior  owner 
is  conclusive  against  successor  in  interest  is  that  estoppel 
runs  with  the  property,  that  grantor  can  convey  no  better 
right  or  title  than  he  had  himself,  and  that  grantee  takes 
cum  onere.  Hence  judgment  holding  telegraph  company 
bound  by  license  agreement  with  city  touching  use  of  streets, 
but  rendered  in  suit  begun  after  company  had  conveyed  to 
another,  does  not  estop  its  remote  successor  in  interest  from 
claiming  against  city  that  agreement  was  never  accepted. 
Id. 

4.  Decree  held  to  control  two  causes  decided  by  Circuit 
Court  of  Appeals  at  same  time.  Shepardv.Barkley 1 

JURISDICTION.      See    Certiorari;    Equitj;    Interstate 
Commerce  Acts;  Mandamus;  Procedure;  Prohibition. 
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I.  Jurisdiction  of  Federal  Courts,  in  Contempt  Cases,  p.  563. 

II.  Jurisdiction  of  this  Court. 

(1)  Over  Circuit  Court  of  Appeals,  p.  553. 

(2)  Over  District  Courts,  p.  554. 

(3)  Over  Court  of  Appeals  of  District  Of  Columbia,  p.  554. 

(4)  Over  Supreme  Court  of  Philippine  Islands,  p.  555. 

(5)  Over  State  Courts,  p.  555. 

III.  Jurisdiction  of  District  Courts,  p.  555. 

IV.  Jurisdiction  of  State  Courts,  p.  556. 

V.  Jurisdiction  of  Supreme  Court  of  District  of  Columbia, 
p.  556. 

I.  Jurisdiction  of  Federal  Courts,  in  Contempt  Cases. 

1.  Judicial  Code,  §  268,  is  merely  declaratory  of  the  in- 
herent power  of  the  federal  courts  to  punish  for  contempt, 
and,  in  providing  that  the  power  "  shall  not  be  construed  to 
extend  to  any  cases  except  the  misbehavior  of  any  person  in 
their  presence,  or  so  near  thereto  as  to  obstruct  the  admin- 
istration of  justice,''  does  no  more  than  express  a  limitation 
imposed  by  the  Constitution.  The  power  is  essentially  one 
ci  self-preservation.  Tokdo  Newspaper  Co.  v.  United 
States 402 

2.  Test  of  the  power  to  punish  for  contempt  is  in  character 
of  acts  in  question;  when  their  direct  tendency  is  to  prevent 
or  obstruct  the  free  and  unprejudiced  exercise  of  the  judicial 
power  they  are  subject  to  be  restrained  through  sunmuuy 
contempt  proceedings.   Id, 

II.  Jurisdietion  of  this  Court. 

When  judgment  final,  see  Infra,  2,  7, 9. 

(1)  Over  CircuU  Court  of  Appeals. 

1.  Certiorari  may  issue  under  Jud.  Code,  §  262,  to  review  in- 
teriocutory  judgment  which  is  not  subject  to  certiorari 
under  §  240.    Union  Padfic  R.  R.  v.  Wdd  County 282 

2.  Appeal  does  not  lie  from  order  which  merely  affirms,  on 
interiocutory  appeal,  order  of  District  Court  refusing  pre- 
liminary injunction,  even  where  decision  below  rested  on 
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ground  of  adequate  legal  remedy  which  might  have  been 
made  basis  for  final  dismissal  of  bill.    Id. 

3.  Judgment  not  reviewable  by  writ  of  error  imder  Jud. 
Code,  §  241,  where  amount  in  dispute  less  than  $1,000. 
San  Pedro  <fcc.  R.  R.  v.  UnitedStaUs 307 

4.  A  summary  conviction  for  criminal  contempt  is  not 
within  jurisdiction  of  this  court  by  writ  of  error  but  is  re- 
viewable  by  certiorari.  Toledo  Newspaper  Co,  v.  United 
States 402 

5.  In  case  ultimately  within  reviewing  power  court  may 
require  by  mandamus  filing  of  record  in  Circuit  Court  of 
Appeals.   Ex  parte  Abdu 27 

6.  Appeal  held  to  bring  up  for  review  two  cases  decided  by 
court  below  at  same  time;  and  that  both  were  controlled 

by  decree  rendered.    Shepard  v.  Barkley 1 

(2)  Over  District  Courts.    See  III,  1,  Infra. 

7.  Order  allowing  District  Attorney  custody  of  exhibits  to 
be  used  in  criminal  proceedings  against  witness  in  private 
suit  in  which  they  were  used  and  impounded,  and  overruling 
witness  '  objection  thereto  leased  on  constitutional  grounds, 
is  a  final  order;  and  right  of  objecting  party  to  appeal  there- 
from is  unaffected  by  his  lack  of  interest  in  such  private 
fiiuit.      Perlman  v.  United  States 7 

8.  Prohibition  will  not  issue  to  control  District  Court  upon 
questions  which  it  is  competent  to  decide  or  questions  de- 
pendent on  facts  not  presented  to  this  coiut.  Ex  parte  South- 
wesiem  Surety  Ins,  Co 19 

(3)  Over  Court  of  Appeals  of  District  of  Columbia, 

9.  Supreme  Court  of  District,  having  by  certiorari  re- 
moved case  from  police  court  upon  allegations  of  want  of 
jurisdiction  and  insufficiency  of  information,  entered  judg- 
ment that  writ  be  quashed,  petition  dismissed,  and  record 
"  remanded  "  to  police  court,  "  whence  it  came,"  which 
judgment  was  affirmed  by  Court  of  Appeals;  held,  that  judg- 
ment was  in  case  arising  under  criminal  laws,  was  not  final, 
and  that  writ  of  error  would  not  lie  under  Jud.  Code,  §  260. 
Hartranft  v.  MvUowny 295 

10.  Under  Jud.  Code,  §  250,  judgment  of  Court  of  Appeals 
in  criminal  cases,  and  judgments  not  final,  are  not  reviewable 
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by  writ  of  error  upon  ground  that  jurisdiction  of  trial  court 
in  issue  or  upon  groimd  that  construction  of  law  of  United 
States  in  issue.    Id. 

(4)  Over  Supreme  Court  of  Pkilippine  Islands. 

11.  Where,  in  action  at  law  on  contract,  answer  set  up  was 
in  effect  bill  in  equity  seeking  reformation  and  incidentally 
to  enjoin  action  at  law,  proceeding  held  converted  into 
equitable  one,  reviewable  only  by  appeal.  Philippine  Sugar 
Ac.  Co.  V.  Philippine  Islands 386 

12.  Upon  appeal  from  decree  erroneously  reversing  trial 
court  solely  on  question  of  law,  this  court  may  decide  facts 
when  all  evidence  proffered  admitted  and  in  record  and 
where  appellant  in  court  below  sought  to  review  trial  court's 
findings  imder  §  497,  par.  2.  Code  Civ.  Proc.   Id, 

(6)  Over  Stale  Courts. 

13.  Construction  of  act  of  Congress  may  be  involved  by 
implication  ijo  as  to  present  federal  question.  Carney  v. 
Chapman 102 

14.  Refusal  of  state  court  to  respect  sister  state  judgment 
upon  groimd  that  court  rendering  it  exceeded  jurisdiction 
under  its  own  constitution  and  laws,  presents  federal  ques- 
tion.   Marin  v.  Augedahl 142 

16.  No  federal  question  raised  by  claim  that  attorney's 
lien  statute  cannot  apply  in  favor  of  plaintiff's  first  attorney 
against  defendant,  after  latter  has  satisfied  judgment  se- 
cured by  plaintiff's  second  attorney  in  federal  court.  Union 
Pacific  R.  R.  v.  Laughlin 204 

16.  Decision  which  denies  asserted  federal  rights  through 
application  of  former  judgment  will  not  conclude  this  court, 
if  application  is  inconsistent  with  due  process  of  law.  Postal 
Telegraph  Cable  Co.  v.  Newport 464 

III.  Jurisdiction  of  District  Courts.    See  Equity. 

1.  In  suit  by  carriers  to  restrain  attorney  general  of  State 
from  instituting  suits  against  them  for  damages  and  penal- 
ties for  complying  with  rate  order  of  Interstate  Commerce 
Commission,  District  Court  issued  preliminary  injunction 
pending  further  proceedings  by  Commission  and  until  final 
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hearing  by  court.  HM,  that  a  further  order  restraining  de- 
fendant from  prosecuting  suit  of  character  complained  of 
which  he  subsequently  began  in  state  court  was  in  exerdse 
of  power  of  District  Court  to  protect  existing  jurisdiction 
and  was  not  appealable  under  Jud.  Code,  §  266.  Looney  v. 
Eastern  Texas  R.  R 214 

2.  A  suit  arises  "  under  law  regulating  commerce  "  within 
meaning  of  Jud.  Code,  §  24,  where  carrier  sues  consignee  oi 
interstate  shipment  of  live  stock  to  coUect  charge  for  dis- 
infecting cars,  alleged  to  be  due  under  approved  and  pub- 
lished tariffs,  and  where  consignee,  admitting  interstate 
character  of  shipment  and  propriety  of  charge,  defends 
on  ground  that  carrier  is  estopped  from  holding  him  re- 
sponsible. LouiwUle  &  NaafmUe  R.  R.  v.  Rice 201 

3.  In  action  under  Act  of  1894,  as  amended,  court  may  de- 
cide whether  claims  of  materialmen  were  filed  within  year, 
and  upon  effect  of  filing  later.  Ex  parte  Southwestern  Surety 
Ins,  Co 19 

4.  District  Court  in  State  where  estate  being  administered 
can  not  dispense  with  proceedings  in  local  probate  court  re- 
quired by  law  of  State.  Gasquet  v.  Fenner 16 

rV.  Jurisdiction  of  State  Courts. 

Without  jurisdiction  to  anticipate  decision  of  Interstate 
Commerce   Conmiission   on   administrative   questions. 
Northern  Pacific  Ry.  v.  Sclum 477 

y.  Jurisdiction  of   Supreme   Court  of  District  of   Co- 
lumbia. 

Jurisdiction  to  supervise  criminal  proceedings  of  inferior 
tribunals  through  certiorari  is  analogous  to  that  of  Court  of 
King's  Bench;  and  nature  and  fimctions  of  writ  in  such  cases 
are  to  be  tested  by  common-law  principles.  Hartranft  v. 
MuUoumy 295 

JUBT.    See  Constitutional  Law»  IX. 

LABOR.    See  Child  Labor  Law;  Hours  of  Sendee  Aot. 

LAND  GRANTS.    See  Public  Lands. 

LAND  OFFICE.    See  Public  Lands. 
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Mining  lease  construed.   See  ISines  and  Mining,  7,  9. 
Of  patented  articles.    See  Anti-Trust  Aot,  8,  9;  Patents 
for  Inventions,  4. 

LIGEN8E  TAXES.    See  Taxation,  III,  3-6. 

LIENS.   See  Attorney  and  Glient. 

LIFE  INSURANCE.   See  Insurance. 

UMITATIONS: 

1.  Statutes  of  limitation  upon  suits  to  set  aside  fraudulent 
transactions  do  not  begin  to  run  until  discovery  of  the  fraud; 
and  this  applies  to  provision  of  Act  of  1891  limiting  suits  to 
vacate  land  patents.  Exploration  Co.  v.  United  States 435 

2.  Where  money  relief  prayed  in  amended  petition  in  case 
transferred  to  law  side  of  court,  under  Equity  Rule  22, 
could  properly  have  been  sought  as  alternative  relief  in 
original  bill  in  equity,  and  transfer  was  made  upon  order 
of  court  in  exercise  of  discretion,  plaintiff  not  to  be  held  to 
have  made  an  election  of  inconsistent  remedies  letting  in 
defense  of  limitations  against  amended  demand.  Frieder- 
ichaen  v.  Renard 207 

3.  District  Court  has  jurisdiction  to  decide  whether  claims 
of  materialmen  were  filed  within  year,  and  upon  effect  of 
filing  later,  imder  Act  of  Congress  governing  actions  against 
public  contractors  and  their  bondsmen.  Ex  parte  Souik- 
tvestem  Surety  Ins.  Co 19 

4.  Proviso  of  Act  of  Mar.  2,  1896,  barring  certain  suits  to 
vacate  land  patents,  held  a  curative  measure  refemng 
only  to  lands  patented  before  enactment;  and  no  protec- 
tion for  patent  afterwards  procured  by  fraud.  United 
StaiesY.St.  Paid, M.&M.Ry 310 

5.  Principle  of  strict  construction  of  statutes  of  limitation 
as  applied  to  Government,  applies  with  peculiar  force  in 
construction  of  provision  which  operates  to  bar  absolutely 
recovery  of  value  of  land  as  well  as  land  itself,  in  favor  of 
the  immediate  recipient  of  fraudulent  patent  no  less  than 
a  bona  fide  purchaser.    Id. 
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LUMBER  COMPANIES: 

Principle  upon  which  removal  of  minerals  by  mining  com- 
panies held  not  to  produce  depreciation  held  inapplicable  in 
case  of  company  engaged  in  business  of  manufacturing  and 
selling  lumber  and  which  sells  lands  incidentally  after 
timber  removed.    Doyle  v.  MitcheU  Brothers  Co 179 

MANDAMUS: 

1.  Writ  may  issue  from  this  court  to  compel  filing  oi  record 

in  Circuit  Court  of  Appeals.  Ex  parte  Ahdu 27 

2.  Wh^re  refusal  to  file  was  in  accordance  with  orders  of 
court,  irregularity  in  directing  writ  to  clerk  may  be  treated  as 
formal  and  authority  to  make  the  orders  determined  with 
clerk  alone  as  technical  respondent.    Id. 

3.  Writ  will  lie  to  rectify  error  of  District  Court  in  trans- 
ferring to  equity  docket  one  of  two  counts  in  action  for  dam- 
ages upon  groimd  that  under  law  of  State  it  could  not  be 
entertained  at  law,  by  which  action  plaintiff  was  deprived  of 
right  of  trial  by  jury.   Ex  parte  Simons 231 

MARITIME  LAW.    See  Admiralty. 

MARRIAGE.   See  Indians,  7. 

MATERIALMEN'S  ACTS: 

District  Court  has  jurisdiction  to  decide  whether  claims  of 
materialmen  were  filed  within  year,  and  upon  effect  of  filing 
later,  under  Act  of  Aug.  13,  1894,  as  amended.  Ex  parte 
SotUhtoestem  Surety  Ins.  Co 19 

MEASURE  OF  DAMAGES.    See  Eminent  Domain;  Em- 
ployers' Liability  Act,  1. 

MILITIA: 

1.  Militia  clause  of  Constitution  not  a  limitation  upon  war 
power.  Cox  v.  Wood 3 

2.  Congress  may  conscript  for  military  duty  in  foreign 
country.    Id, 
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1.  End  lines  of  lode  claim  are  those  laid  across  vein  to  show 
how  much  of  it  in  length  is  appropriated  and  claimed  by 
miner.   All  other  lines  are  side  lines.   Jim  Butler  Mining  Co, 

V.  West  End  Co 450 

2.  To  sustain  extralateral  right,  end  lines  must  be  parallel 
and  straight,  but  this  is  not  required  of  side  lines.   Id. 

3.  Mining  claim  was  laid  out  as  a  parallelogram  1500  by  600 
feet,  but  with  two  diagonally  opposite  angles  truncated  so 
that  what  would  have  been  end  lines  in  absence  of  trunca- 
tion were  thereby  shortened  substantially,  but  less  than  one- 
half.  Hddf  that  shortened  lines,  which  were  straight  and 
parallel,  were  end  lines,  and  that  truncating  lines  were  part 
of  side  lines.    Id. 

4.  Extralateral  right  is  creation  of  federal  mining  laws  and 
they  alone  must  be  looked  to  in  defining  it.   Id. 

5.  Where  single  vein,  whose  apex  within  boundaries  of 
claim,  in  its  descent  separates  into  two  limbs — one  being  the 
discovery  vein — ^which  dip  downward  through  the  vertical 
planes  of  the  side  lines,  the  extralateral  right,  its  other  ele- 
ments being  present,  applies  to  each.    Id, 

6.  Findings  showed  fissure  with  two  dipping  limbs  whose 
course  downward  was  substantial,  regular  and  practically 
free  from  imdulation.  For  750  out  of  a  total  length  of  1150 
feet  within  claim  each  was  practically  a  separate  vein  with 
a  distinct  summit  or  terminal  edge.  For  remaining  400  feet 
the  two  were  united  and  from  place  of  imion  mineralized 
rock  continued  upward  for  from  20  or  30  to  100  feet.  There 
was  no  contention  that  a  top  or  apex  had  been  found  else- 
where. Hddf  that  it  could  not  be  said  as  matter  of  law  that 
there  was  no  top  or  apex  within  claim.    Id, 

7.  Lease  under  which  mining  company  operating,  termin- 
able at  option  in  any  year  and  granting  privilege  of  entering, 
and  of  exploring  for,  mining  and  removing  ores,  in  return  for 
royalty  of  so  much  per  ton  removed,  held  not  to  be  construed 
as  a  conveyance  of  the  ore  in  place,  although  latter  could  be 
measured  with  substantial  accuracy.  United  States  v.  Bi- 
wabik  Mining  Co 116 

8.  In  computing  excise  under  Federal  Corporation  Tax  Act 
of  1909,  that  part  of  value  of  ore  disposed  of  during  tax  year 
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which  lepraseats  its  value  as  <»e  in  iriaoe  whsn  law  took  ef- 
fect should  not  be  deducted  as  depreciation  of  capital  as- 
sets. Id. 

9.  In  computing  exdse  under  Federal  Corporation  Tax  Act 
of  1909,  mining  c(Hnpany  is  not  entitled  to  deduct  from  gross 
income  any  amount  whatever  on  account  of  depletion  cr  ex- 
haustion of  ore  bodies,  caused  by  its  operations  for  year  for 
which  tax  assessed;  nor  can  it  deduct  cost  value  of  ore  in 
ground  before  it  was  mined.  OoUfidd  Consol.  Mines  Co.  v. 
SeoU 126 

MIN0B8: 

Application  of  state  law  defining  contributory  negligence. 
See  Negligence,  2. 

Child  Labor  Law  held  unconstitutional.  See  Hammer  v. 
DoQenhart :, : 251 

MISTAKE: 

Effect  to  invalidate  assessment  of  taxes.    See  Constitii- 

tional  Law,  XI,  7. 

Reformation  of  contract  on  ground  of  mutual  mistake.   See 

Gontraets. 

M0N0P0UI8: 

Under  Anti-Trust  Act.    See  Anti-Trust  Act. 
Under  Patent  Law.  See  Patents  for  Inventions,  3-5. 

MULTIFUCITT  OF  8UIT8.    See  Bquitj,  3. 

NSGLIGBNGB: 

Liability  of  vessel  owner  for  injury  to  seaman.  See  Ad- 
miralty. 

1.  Essential  to  recovery  under  Employers'  liability  Act. 
NewOrleanadb  N.E.R.R.v.  Home 367 

2.  New  Jersey  law  providing  that  any  person  injured  by 
engine  or  car  while  walking,  standing  or  playing  on  any 
railroad  shall  be  deemed  to  have  contributed  and  shall  not 
recover,  hM  to  apply  to  boy  less  than  seven  years  old; 
and  that  where  injured  child's  object  in  reaching  under  car 
was  to  recover  plaything,  there  was  no  basis  for  implying 
invitation.  Erie  R.  R,y.  HiU 97 
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State  law  barring  recovery  by  persons  injured  by  oars  while 
walking,  standing  or  playing  on  railroad,  held  to  apply  to 
boy  less  than  7  years  old.  Erie  B.  R.v.  Hilt 97 

NSWSPAPEBS.    See  Gonatitutioiua  Law,  VI;  Oontelnpt. 

OKLAHOMA: 

Status  of  Indians  in.    See  Indians,  3-5. 

PAIN  AND  SUFFERING.   See  Employers'  UablUty  Aet,  1. 

PARTIES.    See  Gorporations»  2;  Jurlsdiotiony  II,  7. 

Who  may  question  constitutionality  of  statute.  See  Con- 
stitutional Law,  XIII. 

1.  In  suit  to  set  aside  leases  of  patented  machines  upon 
ground  that  they  exceed  rights  of  lessor  as  patent-owner 
and  operate  to  produce  results  obnoxious  to  Anti-Trust  Act, 
semble,  that  lessees  may  be  necessary  parties.  United 
States  V.  United  Shoe  Mack.  Co 32 

2.  Making  the  clerk  sole  respondent  in  a  mandamus  pro- 
ceeding to  compel  filing  of  record  by  Circuit  Court  of 
Appeals,  held  harmless  irregularity.  Sx  parte  Abdu 27 

3.  Order  allowing  amendment  as  to  form  of  appeal  and 
parties,  previously  made  without  prejudice  to  right  of  ap- 
pellees to  object  at  hearing  on  merits,  held  rightfully 
granted.   Shepard  v.  Barhley 1 

PATENTS  FOR  INVENTIONS: 

1.  Combination  of  old  elements,  evolving  no  new  codper- 
ative  fimction  and  producing  no  new  result,  other  than  con- 
venience and  economy,  held  not  patentable.  Orinnell 
Washing  Mach.  Co,  v.  Johnson  Co 426 

« 

2.  Patent  No.  950,402,  for  gearing  device  applied  to  a 
washing  machine,  held  void  for  want  of  invention.   Id, 

3.  Patent  law  gives  patentee  right  to  exclude  others  from 
use  of  his  invention,  absolutely  or  upon  terms.  United 
States  V.  United  Shoe  Mach.  Co 32 

4.  Principle  that  when  patented  article  is  sold  it  passes  be- 
yond patent  monopoly  has  no  application  where  there  is  no 
conveyance  of  title  but  a  bona  fide  lease  of  article.    Id. 
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5.  Generally,  one  has  right  to  piirchase  patents  for  pro- 
tection or  improvement  of  own  inventions  and  business, 
and  for  prevention  of  patent  litigation,  and  such  purchases 
should  not  be  adjudged  to  have  stifled  competition  unduly 
upon  speculative  estimates  of  potential  competitive  power 
of  new  and  untried  inventions.    Id, 

See  Anti-Trust  Aot. 

PATENTS  FOB  LAND.   See  PubUo  Lands. 

PENALTY: 

Single  for  several  offenses.   See  Contempt,  7. 

PEBSONAL   INJUBT.      See  Employers'    LUbility  Aet; 
Negligence. 

PBXUPPINE  ISLANDS.    See  Jurisdictionp  II  (4). 

Relief  by  way  of  r^ormation  of  contract  on  ground  of  mu- 
tual mistake  may  be  obtained  by  a  defendant  under  Code 
Civ.  Proc.,  §  285,  upon  appropriate  pleadings,  without  resort 
to  independent  suit.  Philippine  Sugar  Ac.  Co,  v.  Philippine 
Islands 385 

PLEADINQ: 

1.  Amendment  of  bill  for  annulment  of  contract  for  fraud, 
transferred  by  order  of  District  Court,  under  Equity  Rule 
22,  to  law  side  as  action  for  damages  for  deceit,  whereby  no 
substantial  change  was  made  in  allegations  of  fraud,  held 
not  to  change  cause  of  action  nor  constitute  beginning  of 
new  case.  Friederichsen  v.  Renard 207 

2.  Order  allowing  amendment  as  to  form  of  appeal  and 
parties,  previously  made  without  prejudice  to  right  of  ap- 
pellees to  object  at  hearing  on  merits,  held  rightfully 
granted.  Shepard  v.  Barkley 1 

3.  When  case  disposed  of  on  pleadings,  every  uncontradicted 
allegation  by  unsuccessful  party  taken  as  true,  including  de* 
nials  of  material  facts  previously  averred  by  opponent. 
Postal  Telegraph  Cable  Co.  v.  Nevopoti 404 

POLICE  POWEB: 

1.  Does  not  sanction  interference  with  interstate  commerce 
arising  from  order  of  state  commission  requiring  telegraph 
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companies  to  ceaae  discriminating  against  a  would*be  sub- 
scriber to  stock  quotations  sent  by  wire  from  New  York  to 
Boston  under  arrangement  with  New  York  Stock  Exchange, 
and  of  whom  Exchange  disapproved.  Western  Union  Td. 
Co.  V.  Foster 105 

2.  Power  of  Congress  to  regulate  interstate  commerce  not 
intended  as  authority  to  control  States  in  exercise  of  police 
power  over  local  trade  and  manufacture  which  was  expressly 
reserved  to  them  by  Tenth  Amendment.  Hammer  v. 
.  Dagenkcart 251 

PRISBTTEBIAN  GHUBGH: 

Doctrines  announced  in  Watson  v.  Jones^  13  Wall.  679,  held 
affirmatively  and  conclusively  settled.  Shepardy.BarkHey ..      1 

PBBSUMPTIONS.    See  Evidence,  2,  3. 

PBIVILBaE  TAXES.    See  Tazatioii,  III. 

PBIVITT.    See  Judgments,  2. 

PROBATE  LAW.    See  Constitutional  Law,  Y,  1;  Jurlsdio- 
tion.  III,  4. 

PRO  CEDVRE.   See  Certiorari ;  Equity ;  Jurisdiction ;  Man<- 
damut;  Prohibition. 

I.  Error,  Appeal  or  Certiorari. 

1.  Where  petition  for  certiorari  postponed  to  hearing  of  ap- 
peal and  latter  found  without  jurisdiction,  certiorari  granted 
and  record  on  appeal  treated  as  return  to  writ.  Union 
Pacific  R.  R,  V.  WddCounty 282 

2.  Order  allowing  amendment  as  to  form  of  appeal  and  the 
parties,  previously  made  without  prejudice  to  right  of 
appellees  to  object  at  hearing  on  merits,  held  rightfuUy 
granted;  and  that  objection  so  made  was  without  merit. 
Shepard  v.  Barkley 1 

n.  Scope  of  Review. 

1.  In  proceedings  for  criminal  contempt,  this  court,  in  deter- 
mining whether  there  was  any  evidence  to  justify  attributing 
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to  newspaper  publicatioiis  a  tendency  to  prevent  or  ob- 
struct the  free  and  unprejudiced  exercise  (^  judicial  power, 
considers  the  evidentiary  facts  found  by  the  District  Court 
only  so  far  as  to  determine  whether  they  have  any  reason- 
able tendency  to  sustain  the  general  conclusions  of  fact 
based  upon  them  by  that  court  and  the  Circuit  Court  of 
Appeals.    Toledo  Newspaper  Co.  v.  United  Stales 402 

2.  Where  in  proceeding  for  criminal  contempt,  Circuit 
Court  of  Appeals,  upon  concluding  that  conviction  was  jus- 
tified under  one  count  and  facts  relative  thereto,  affirmed 
District  Court  without  considering  other  counts  upon  which  ' 
punishment  was  also  based,  this  court  examined  findings  as 
to  all  the  counts,  and,  holding  th^n  sufficient,  affirmed 
judgment.    Id. 

3.  Couii;  will  review  and  correct  error  of  state  supreme 
court  in  assuming  state  of  facts  without  support  in  record  as 
basis  for  denying  asserted  federal  rights.  Postal  Telegraph 
Cable  Co.  v.  Newport 464 

4.  When  case  disposed  of  on  pleadings,  every  uncontradicted 
allegation  by  unsuccessful  party  taken  as  true,  including  de- 
nials of  material  facts  previously  averred  by  opponent.    Id. 

5.  In  absence  of  decision  of  highest  court  of  State,  con- 
struction of  state  statute  by  intermediate  appellate  tribunal 
fdlowed.    Erie  R.  R.  v.  HiU »7 

6.  Court  cannot  accept  construction  placed  upon  Philippine 
statute  by  supreme  court  of  Islands,  when  it  is  deariy  er- 
roneous.   Philippine  Sugar  &c.  Co.  v.  Philippine  Islands . . .  386 

7.  Upon  review  by  certiorari  court  confines  its  discussion  to 
matter  relied  on  in  procuring  writ.  Alice  Stale  Bank  v. 
Houston  Pasture  Co 240 

III.  Soope  and  Form  of  Decree. 

Appeal  held  to  bring  up  for  review  two  causes  decided  by 
court  below  at  same  time;  and  that  both  controlled  by  decree 
rendered.    Shepard  v.  Barkley I 

IV.  Parties. 

Making  the  clerk  sole  respondent  in  a  mandamus  proceed- 
ing to  compel  filing  of  record  by  Circuit  Court  of  Appeals, 
held  harmless  irregularity.     Ex  parte  Abdu 27 
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V.  SeandalouB  Matttr. 

Striking  from  files  of  scandalous  and  impertinent  matter  in 
brief  deemed  unnecessary.   Cox  v.  Wood 3 

VI.  CosU. 

Provision  of  Act  1917,  dispensing  with  bonds  or  deposit 
to  secure  costs,  in  actions  by  seamen,  does  not  apply  to  ap- 
pellate proceedings.   Ex  parte  Ahdu 27 

PBOmBITION: 

Writ  will  not  issue  to  control  District  Court  upon  ques- 
tions which  it  is  competent  to  decide  or  questions  depend- 
ent upon  facts  not  presented  to  this  court.  Ex  parte  South- 
western Surety  Ins.  Co 19 

On  functions  of  prohibition  and  mandamus.  See  Ex  parte 
Simone 231 

PUBLIC  LANDS.    See  Mines  and  Mining. 

1.  Limitation  upon  suits  to  vacate  land  patents  under  Act 
of  1891  does  not  b^n  to  run  until  discovery  of  the  fraud. 
Exphratian  Co,  v.  United  States 435 

2.  Proviso  in  Act  of  Mar.  2,  1896,  relative  to  suits  for  re- 
covery of  lands,  or  value  thereof,  certified  or  patented  in 
lieu  of  other  lands  covered  by  grant  lost  or  rdinquished  in 
consequence  of  failure  of  Government  to  withdraw  same 
from  entry  or  sale,  held  curative  measure  referring  only  to 
lands  patented  before  enactment  and  not  a  protection  for 
patent  procured  afterwards  by  fraud.      United  States  v. 

St,  Paul,  M.  A  M,  Ry 310 

3.  Act  of  Congress  granted  **  imdisposed  of  "  lands  in  cer- 
tain sections  to  State,  saving  vested  rights  of  others  existing 
at  its  date.  Part  of  tracts  in  question,  within  indemnity 
limits  of  Northern  Pacific,  had  previously  been  selected  by 
railroad  and  sold  by  it  to  purchasers  in  good  faith.  After 
date  of  act  selections  were  canceled  as  being  foimded  on 
improper  bases,  but  Land  Department,  upon  fuUy  bearing 
State,  allowed  application  of  purchasers '  assignee,  made 
meanwhile,  to  purchase  lands  in  question  from  United 

^  States,  and  secure  patents  therefor,  under  Adjustment  Act. 
Held,  that  decision  was  not  arbitrary,  and  that  suit  by 
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State  against  Secretary  of  Interior  and  Commissioiier  of 
Land  Office,  to  enjoin  patents  and  quiet  title,  would  not  lie. 
Minnesota  v.  Lane 243 

4.  State  Lands.  One  whose  contract  for  purchase  of  state 
lands  had  been  for  many  years  in  default  for  nonpayment  of 
interest  both  before  and  after  passage  of  act  forfeiting  such 
contracts  of  interest  not  paid  within  time  stated,  held  not  in 
position  to  object  that  law  lacked  due  process  in  failing  to 
allow  time  and  opportimity  for  testing  liability  to  forfeiture 

*n  court  proceeding.    Atkins  v.  Kingsbury 484 

5.  Id,  Law  declaring  forfeiture,  where  default  continued  5 
years  and  where  State  prior  to  passage  of  law  issued  another 
certificate  for  same  land  to  subsequent  purchaser,  unless  all 
arrears  of  interest  paid  within  6  months  of  its  passage,  does 
not  impair  contract  of  purchase.   Id, 

QUIETINa  TITLE: 

Right  of  State  to  maintain  suit  against  Secretary  of  Interior 
and  Commissioner  of  Land  Office.  See  Actions  and  De- 
fenses, 9. 

RAILROADS.     See   Carriers;  Employers'  Liability   Aet; 
Negligence. 

RATES.    See  Carriers;  Interstate  Commeroe  Aets. 

RECORD: 

Mandamus  to  compel  filing.   See  Mandamus,  1,  2. 

REFORMATION  OF  CONTRACTS.    See  Contracts. 

RELIGIOUS  BODIES: 

Doctrines  announced  in  Watson  v.  Jones^  13  Wall.  679,  held 
affirmatively  and  conclusively  settled.  Shepardy.Barkley..      1 

RES  JUDICATA.    See  JudgmenU,  1,  2. 

RESTRAINT  OF  TRADE.    See  Anti-Trust  Act. 

SCANDALOUS  AND  IMPERTINENT  MATTER: 

Striking  from  files  of  scandalous  and  impertinent  matter  in 
brief  of  counsel  deemed  unnecessary.   Cox  v.  Wood 8 


INDEX.  567 

SEAMEN.   See  Admiralty.  pagb 
Provision  of  Act  of  1917,  relative  to  actions  without  bond 
or  prepa3rment  of  costs,  does  not  apply  to  appellate  proceed- 
ings.  Ex  parte  Ahdu 27 

■ 

8EABCHE8  AND  SEIZURES.  See  Constitutional  Law»  VII. 

SECRET  ART  OF  THE  INTERIOR: 

Suit  by  State  to  enjoin  issuance  of  patents  to  public  lands 
held  not  maintainable.    Minnesota  v.  Lane 243 

SELECTIVE  DRAFT  LAW: 

Constitutionality  upheld  in  Cox  v.  Wood 3 

SELF-INCRIMINATION.    See  Constitutional  Law,  VIL 

SIXTEENTH  AMENDMENT.    See  Constitutional  Law, 
XII. 

SIXTH  AMENDMENT.    See  Constitutional  Law,  IX. 

STATES.    See  Boundaries,  1;  Constitutional  Law;  Juris- 
diction; Statutes;  Taxation,  III. 

1.  Suit  by  State  against  Secretary  of  Interior  and  Com- 
sioner  of  Land  Office,  to  enjoin  issuance  of  patents  and  to 
quiet  title,  held  not  maintainable.   Minnesota  v.  Lane 243 

2.  Power  to  regulate  interstate  conunerce  not  intended  as 
means  of  enabling  Congress  to  equalize  economic  condi- 
tions in  States  for  prevention  of  unfair  competition  among 
them,  nor  was  it  intended  as  authority  to  control  States  in 
exercise  of  their  police  power  over  local  trade  and  manu- 
facture.   Hammer  v.  Dagenhart 251 

3.  Police  power  over  local  trade  and  manufacture  was  ex- 
pressly reserved  to  States.    Id, 

4.  Police  power  does  not  sanction  interference  with  inter- 
state commerce  arising  from  order  of  state  commission  re- 
quiring telegraph  companies  to  cease  discriminating  agiunst 
a  would-be  subscriber  to  stock  quotations  sent  by  wire  from 
one  State  to  another.    Western  Union  Tel,  Co.  v.  Foster ....  105 

5.  Child  Labor  Law  held  to  invade  powers  reserved  to 
States.     Hammer  v.  Dagenhart 251 
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8TATBLAHD8.    See  PubUc  Lands,  4,  5.  FAm 

STATUTB  OF  UMITATI0N8.    See  Umitotloiui. 

STATUTES.  See  Table  of  Statutes  Cited,  at  front  of  volume; 
Admiralty;  Anti-Trust  Act;  Contempt,  2;  Employers' 
Liability  Act;  Hours  of  Sendee  Act;  Indians;  Juris- 
diction; Materialmen's  Acts;  ISines  and  Ifining;  Pat- 
ents for  Inventions;  Public  Lands;  Selective  Draft 
Law;  Taxation. 

Ck)n8truction  involving  federal  question.  See  Jurisdiction, 
II,  (6);  III,  2. 

I.  Principles  of  Construction. 

1.  In  absence  of  decision  of  highest  oourt  of  State,  this 
court  inclines  to  follow  intermediate  appellate  tribunal  in 
construing  state  statute.  Erie  R,  R.  v.  HiU 97 

2.  Court  cannot  accept  construction  placed  upon  Philip- 
pine statute  by  supreme  coiu*t  of  Islands,  when  it  is 
clearly  erroneous.  Philippine  Sugar  Ac,  Co,  v.  Philippine 
Islands 386 

3.  Equity  of  statute  barring  equitable  relief  for  fraud  and 
mistake  is  on  side  of  strict  construction.     United  States  v. 

Si.  Paul,  M.AM.Ry 310 

4.  General  principle  underlying  strict  construction  of 
statutes  of  limitation  as  applied  to  Government,  that  public 
interests  should  not  be  prejudiced  by  negligence  or  de- 
fault of  public  officials,  applies  with  peculiar  force  in  con  • 
struction  of  provision  which  operates  to  bar  absolutely 
recovery  of  value  of  land  as  well  as  land  itself,  in  favor  of  im- 
mediate, recipient  of  fraudulent  patent  no  less  than  bona 
fide  purchaser.    Id, 

5.  Resort  to  this  principle  and  legislative  history  of  proviso 
to  Act  of  Mar.  2, 1896,  added  to  its  apparent  independence 
and  extraordinary  and  unreasonable  effects  of  applying 
it  to  future  cases,  overweigh  general  rule  of  prospective  con- 
struction and  fact  oi  immediate  association  with  prospec- 
tive provisions.    Id. 

6.  Remarks  of  chairman  of  congressional  committee,  re- 
ferring to  matters  of  common  knowledge  in  his  explanati<Mi 
of  amendment  offered  by  him  to  bill  which  he  has  previously 
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reported,  may  be  considered  as  throwing  light  upon  subject- 
matter  of  amendment,  for  purpose  of  solving  ambiguity. 
Id. 

7.  Policy  and  legislation  of  Congress  respecting  descent 
of  Indian  allotments,  particularly  in  Five  Civilized  Tribes, 
reviewed.   Jefferson  v.  Fink 288 

8.  Extralateral  right  determined  by  federal  mining  laws. 
Jim  BuUer  Mining  Co,  v.  West  End  Co 450 

II.  Particular  Statutes. 

1.  CkUdLaborLaw  of  1916  held  unconstitutional.    Hammer 

V.  Dagenhart 251 

2.  Seamen's  Act  of  1915,  §  SO,  held  not  to  intend  to  sub- 
stitute common-law  measure  of  liability  for  maritime  rule. 
CheUnJtis  v.  Luckenbach  S,8.Co 372 

3.  New  Jersey  Railroad  Negligence  Law  held  to  apply  to  boy 
less  than  seven  years  dd.  Erie  fi.  R,  v.  HilLi 97 

4.  Philippine  Code  of  Civ.  Proc.,  §  285.  Relief  in  case  of 
contract  failing  through  mutual  mistake  to  express  inten- 
tion of  parties  may  be  had  in  pending  suit.  Philippine 
Sugar  &c.  Co.  v.  Philippine  Islands 385 

5.  Wisconsin  Income  Tax  Law  (1911,  c.  658)  not  uncon- 
stitutional under  commerce  clause.     United  States  Olue  Co. 

V.  Oak  Creek . .  321 

STOCK  DIVIDXNDS.    See  Taxation,  1, 11. 
STOCKHOLDXBS.    See  Corporations;  Taxation. 

STOCK  QUOTATIONS:  , 

Transmission  by  wire  is  interstate  commerce.  See  Western 
Union  Tel.  Co.  v.  Foster 105 

STREETS  AND  mOHWATS: 

1.  Power  of  State  over  streets  crossed  by  lines  of  telegraph 
company  does  not  sanction  interference  with  interstate 
commerce  caused  by  order  of  state  commission  relative  to 
such  company.    Western  Union  Tel.  Co.  v.  Foster 105 
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2.  Judgment  holding  telegraph  company  bound  by  licenae 
agreement  with  city  touching  use  of  streets,  but  rendered 
in  suit  begun  after  company  had  conveyed  to  another, 
does  not  estop  its  remote  successor  in  interest  from  claim- 
ing against  city  that  agreement  was  never  accepted.  Postal 
Telegraph  Co.  v.  Newport 464 

SWITCmNQ.    See  Canriors,  4. 

SWITCH  TENDERS: 

Are  within  class  described  in  proviso  of  §2  of  Hours  of 
Service  Act,  whose  service  is  thereby  limited  to  9  hours  in 
24.   Chicago  A  Alton  R.  R.  v.  United  States 197 

TAXATION: 

Jurisdiction  to  enjoin  collection.   See  Equity,  1-3. 

I.  Income  Tax  of  1918. 

1.  Sixteenth  Amendment;  Scope.  Amendment  does  not  ex- 
tend power  of  taxation  to  new  or  excepted  subjects,  but 
merely  removes  occasion  for  apportioning  taxes  on  incomes 
among  the  States.    Peck  dt  Co.  v.  Louoe 166 

2.  Id.;  Dividends,  Under  Sixteenth  Amendment  Congress 
may  tax  without  apportionment  dividends  received  in  ordi- 
nary course  by  shareholder  from  corporation,  even  thou^ 
extraordinary  in  amount  and  derived  from  surplus  of 
corporate  assets  existing  before  Amendment.  Lynch  v. 
Hornby 339 

3.  Income  from  Exports,  Net  income  of  a  corporation  de- 
rived from  exporting  goods  from  States  and  selling  them 
abroad  is  subject  to  be  taxed  under  §  II,  Act  of  1913,  as 
part  of  "  entire  net  income  arising  or  accruing  from  all 
sources."    Peck  iSk  Co,  v.  Loioe 165 

4.  Id.;  Validity  of  Tax.  Such  tax  held  not  contrary  to  Art.  I, 
§  9,  cl.  5,  of  Constitution.   Id. 

5.  Converted  Capital  not  Income.  Accumulations  that  ac- 
crued to  corporation  through  surplus  earnings  or  apprecia- 
tion in  property  value,  before  adoption  of  Sixteenth  Amend- 
ment and  effective  date  of  Act  of  1913,  regarded  as  capital 
and  not  income.  Sonthem  Pacific  Co.  v.  Loioe 330 
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6.  Corporate  Earnings  Undivided  not  Taxable  to  Shareholder, 
Act  of  1913  treats  corporate  earnings  as  not  accruing  to 
shareholders  until  time  when  dividend  paid.    Id. 

7.  Id.  Act  of  1913  drew  distinction  between  shareholder's 
undivided  interest  in  gains  and  profits  of  corporation  prior  to 
declaration  of  dividend  and  his  participation  in  dividends  de- 
clared and  paid,  treating  latter,  in  ordinary  circumstances, 
as  part  of  income  for  purpose  of  surtax,  iemd  not  regarding 
former  as  taxable  to  him  unless  fraudulently  accumulated  to 
evade  tax.    Lynch  v.  Hornby 339 

8.  Dividenda  from  NonrTaxable  Starplue;  When  not  Taxable. 
Where  shares  of  corporation  all  owned,  and  property  and 
funds  possessed,  and  its  operations  and  affairs  completely 
dominated,  by  another  corporation,  so  that  two  were  in 
substance  but  one,  and  where  dividends  from  one  to  other 
were  consummated,  after  Act  of  1913  effective,  by  mere 
paper  transaction,  and  represented  merely  what  second 
company  entitled  to  have  as  shareholder  b^ore  January  1, 
1913,  from  surplus  theretofore  accumulated,  held,  such  divi- 
dends not  taxable  as  income  of  shareholding  company. 
Southern  Pacific  Co,  v.  Lowe 330 

9.  Id.  On  liquidation  of  company  after  effective  date  of 
Act  of  1913,  shareholders  received  in  excess  of  par  of  their 
shares,  which  excess  represented  increase  in  value  of  property 
accruing  prior  to  such  effective  date.  Held,  that  such  ex- 
cess was  not  'income,  gains,  or  profits,"  or  shareholder  sub- 
ject to  tax.  Lynch  v.  Turrish 221 

10.  Id.;  When  Taxable.  Under  Act  of  1913,  dividends  de- 
clared and  paid  in  ordinary  course  after  March  1,  1913, 
whether  from  current  earnings  or  from  surplus  accumulated 
before  that  date,  held  taxable  to  individual  shareholders  as 
income,  under  "  surtax  "  provision.  Lynch  v.  Hornby 339 

Peabody  v.  Eisner 347 

11.  Dividend  of  Shares.  A  dividend  by  a  corporation  of 
shares  owned  by  it  in  another  corporation  is  not  a  stock 
dividend  and  is  subject  to  tax.    Peabody  v.  Eisner 347 

II.  Corporation  Tax  of  1909. 

1.  Income;  How  Proved;  Corporate  Books.    Income  deter- 
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mined  from  actual  facts,  as  to  which  ocMrpotste  books  are 
only  evidential.    Lhtfiew.  Milchdl  Brothers  Co 179 

2.  Income  Defined,  "  Income ''  employed  in  natural  and 
obvious  sense,  as  importing  something  distinct  from  prin- 
cipal or  capital,  and  conveying  idea  of  gain  or  increase 
from  corporate  activities.   Id. 

3.  Id.;  Measured  by  Bueiness  Retume  qfler  Act  took  Effect. 
Purpose  of  Act  not  to  tax  property  as  such,  or  mere  conver- 
sion of  property,  but  to  tax  conduct  of  business  of  corpora- 
tions organized  for  profit  by  measure  based  upon  gainful 
returns  from  business  operations  and  property  from  time 
Act  took  effect.    Id, 

4.  Conoereum  of  Preixieting  Capital  nai  Income.  WhSe 
conversion  of  capital  may  result  in  income,  in  sense  of  Act, 
where  proceeds  include  increment  of  value,  such  is  not  case 
where  increment  existed  when  Act  took  effect.   Id. 

5.  Id.  Before  Act,  limiber  company  bought  timber  land  to 
supply  its  mills,  and  after  Act  manufactured  part  of  timber 
into  lumber  which  it  sold.  Held,  that  amount  by  which 
timber  so  used  had  increased  in  value  between  date  of  pur- 
chase and  effective  date  of  Act  was  not  element  of  income 
to  be  considered  in  computing  tax.   Id. 

6.  Id.;  Subsequent  Increment  Taxable.  Railroad  company 
bought  shares  of  another  such  company  before,  and  sold 
them  after,  Dec.  31, 1908.    Held,  that  only  so  much  of  profit 

• 

as  accrued  after  such  date  was  "  income."  United  States 
v.  Cleveland  &c.  Ry 195 

7.  Id.;  Interest  on  Cost  of  Investment  not  Dedudihle.  Coel 
company  bought  shares  of  another  coal  company  before,  and 
sold  them  at  advance  after.  Act  became  effective.  HeUd, 
that  interest  should  not  be  added  to  inVestment  as  part  of 
cost;  and  that  only  so  much  of  advance  as  could  be  deemed 
to  have  accrued  since  Dec.  31,  1908,  was  part  of  company's 

''gross  income"  within  Act.     Hays  v.  Gauley  Mt.  Coal  i 

Co 189  ^ 

8.  Preexisting  Capital;  How  Deducted.  In  distinguishing  pre- 
existing capital  from  income,  it  is  mere  question  of  method 
whether  deduction  be  made  from  gross  receipts  in  ascertain- 
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ing  gro68  inooine,4>r  from  grass  income,  by  way  of  deprecia- 
tion, in  ascertaining  net  income.  Doyle  v.  Miichell  BroUiers 
Co 179 

9.  Income  and  Tax  Year,  Act  measures  tax  by  income  re- 
cdved  during  tax  year  without  reference  to  when  it  accrued, 
provided  it  accrued  after  Act  became  effective.  Hay8  v. 
Oatdey  Mountain  Coal  Co 189 

10.  Id.;  Deductions;  Mining  Companies.  In  computing 
excise,  mining  corporation  is  not  entitled  to  deduct  from 
gross  income  any  amount  whatever  on  account  of  deple- 
tion or  exhaustion  of  ore  bodies,  caused  by  its  operations 
for  year  for  which  tax  assessed ;  nor  can  it  deduct  cost  value 
of  ore  in  ground  before  it  was  mined,  ascertained  in  com- 
pliance with  Treasiuy  Regulations.  Goldfield  Consol, 
Mines  Co.  v.  ScoU 126 

11.  /d.  In  computing  excise  of  mining  company  operating 
under  lease  terminable  at  option  and  which  grants  it  privi- 
lege of  entering,  and  of  exploring  for,  mining  and  removing 
ores  in  return  for  royalty  of  so  much  per  ton  removed,  but 
which  does  not  convey  the  ore  in  situ,  that  part  of  value  of 
ore  disposed  of  during  tax  year  which  represents  its  value 
as  ore  in  place  when  law  took  effect  should  not  be  deducted 
as  depreciation  of  capital  assets.  United  States  v.  Biwabik 
Mining  Co. .- 116 

12.  Id.;  Lumber  Company.  Principle  upon  which  removal 
of  minerals  by  mining  companies  held  not  to  produce  de- 
preciation, held  inapplicable  in  case  of  company  engaged 
in  business  of  manufacturing  and  selling  lumber  and  which 
sells  lands  incidentally  after  timber  removed.  Doyle  v. 
Mitchdl  Brothers  Co 179 

III.  State  Taiuktion. 

1.  Income  Tax — Gains  from  Interstate  Commerce.  State  in 
laying  general  income  tax  upon  gains  and  profits  of  a  do- 
mestic corporation  may  include  in  computation  net  income 
derived  from  transactions  in  interstate  commerce.  So 
held  as  to  Wisconsin  law  (1911,  c.  658)  as  applied  to  in- 
come from  sales  outside  of  State  of  goods  ddivered  from 
factory  within  it,  and  sales  from  company's  branches  in  other 
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States  of  goods  previously  made  within  State.  United 
States  Give  Co.  v.  Oak  Creek 321 

2.  Life  Insurance;  not  Interstate  Commerce.  Tax  on  life 
insurance  business  is  not  tax  on  interstate  oommerce. 
Northwestern  lAfe  Ins.  Co.  v.  Wisconsin 132 

3.  Id.;  Permissible  Discrimination.  State  may  impose 
license  or  privilege  tax  upon  domestic  old-line,  level-pre- 
mium life  insurance  companies,  while  exempting  fraternal 
societies  having  lodge  organizations  and  insuring  only  lives 
of  members.   Id. 

4.  Id.  State  may  tax  domestic  life  insiutmce  companies  by 
taking  percentage  of  gross  receipts,  although  it  exacts  a 
fixed  and  comparatively  slight  fee  from  similar  foreign  cor- 
porations for  privilege  of  doing  local  business  of  same  kind. 

.     Id. 

5.  Id.;  Wisconsin  Tax.  ''license  fee  "  laid  by  Wisconsin  on 
domestic  ''  level  premium  **  life  insurance  companies,  as 
construed  by  supreme  court  of.  State,  is  a  conmxutation  tax 
in  lieu  of  all  other  taxes  on  personal  property  of  companies 
taxable  in  State.    Id. 

6.  Id.;  Investment  Business,  if  Interstate  Commercey  not  Bur- 
dened. Assuming  that  foreign  investment  business  of  do- 
mestic life  insurance  company  amounts  to  interstate  com- 
merce, a  state  tax  of  3%  of  gross  income  from  all  sources 
during  year,  except  rents  from  real  estate  and  premiums 
collected  outside  of  State  on  policies  of  non-residents,  casts 
no  burden  upon  such  commerce,  where  gross  receipts  are  in 
effect  used  as  fair  measure  of  value  of  property  and  franchise 
taxable,  but  not  otherwise  taxed,  within  State.    Id. 

7.  Unequal  Assessment;  When  not  Unconstitutional.  Un- 
equal assessment  not  violative  of  equal  protection  clause 
where  purpose  to  discriminate  not  clearly  established  and 
discrimination  attributable  to  honest  mistake  of  judgment 
and  lack  of  time  and  evidence  for  making  general  revaluar- 
tions  when  objection  made.  Sunday  Lake  Iron  Co.  v.  Wake- 
field  360 


8.  Presumption  andBurden  of  Proof.   Good  faith  of  tax 
sessors  and  validity  of  acts  presumed;  burden  of  proof  is 
on  party  assailing  them.    Id, 
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TSLSaBAPH  COMPANIES.    See  Estoppel.  paob 

Transmission  of  stock  quotations  by  wire  from  one  State  to 
another  remains  interstate  commerce  until  completed  in 
subscriber's  office.    Western  Union  Tel,  Co,  v.  Foster 105 

TENNESSEE: 

•Principles  determining  boundary  between  Arkansas  and 
Tennessee  defined;  and  commission  appointed  to  locate  and 
designate  lii>e.    Arkansas  v.  Tennessee 461 

TENTH  ABfENDMBNT.    See  Gongtitutional  Law,  X. 

TERMINALS.    See  Carriers,  4. 

TEXAS: 

Enclosure  to  sustain  claim  of  adverse  possession.  See  Alice 
SlaU  Bank  v.  Houston  Pasture  Co 240 

TITLE: 

Suit  to  quiet.    See  Actions  and  Defenses,  9. 
Effect  of  judgments  on.    See  Judgments,  3. 

TORTS.    See  Negligence. 

TRESPASS.    See  Negligence. 

TRIAL  BT  JURY.    See  Constitutional  Law,  IX. 

UNFAIR  COMPETITION: 

Power  to  regulate  commerce  not  intended  as  means  of 
enabling  Congress  to  equalize  economic  conditions  in  States 
for  prevention  of  unfair  competition  among  them.  Hammer 
V.  Dagenhart 251 

UNREASONABLE     SEARCHES    AND    SEIZURES.      See 
Constitutional  Law,  VII. 

VESSELS: 

Liability  of  owner  for  injury  to  seamen.    See  Admiralty. 

WAIVER.    See  Insurance,  4. 

WAR: 

Congress  may  conscript  for  military  duty  in  foreign  country. 
Cox  V.  Wood 3 


; 
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WATIR8.   See  Boundsriti.  paigb 

WITNE88X0. 

Self-incrimination.    See  Constitutional  Law,  VII. 

WORDS  AND  PHRA8X8: 

"  Income  "  as  employed  in  Corporation  Tax  Act  of  1909, 
and  Income  Tax  Act  of  1913.   See  Taxation,  I,  IL 

WRIT  AND  PROCESS.    See  Certiorari;  Equity;  JurUdio- 
tion;  Mandamus;  Prooedure;  Prohibition. 


3  bios  Ob  lb?  371  b 


